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.  The  Second  PART 

Modern  Reports^ 

BE ING    A 

COLLECTION 

Of  Several 

SPECIAL  CASES 

Moft  of  them  A  D  J  U  D  G  E  D  in  the 

CO  URT 

^    .  OF 

1^  Common  pleas,  ^ 

In  the  26, 27,  28,  29,  &  '^oth  Years  of  the  Reign 

OF 

King  Charles  IL 

when  Sir  Fra.  North  was  Chief  Juftice  of  the  (aid  Court. 

To  which  are  added. 

Several  fele(5l  C  A  S  E  S  in  the  Courts  of  Chancery,  Khigs- 
Bencbj  and  Exchequer  in  the  faid  Years. 

Carefully  ColleUed  by  a  Learned  Hand. 


LONDON, 

Printed  by  the  Afligns  of  Rich,  and  Edw.  Atkins  Efquires, 
for  Charles  Harder  at  the  Flower  de  Luce  over  againft 
St.  Vunftans  Church  in  Fleetftreet,  i^p8. 
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TO    THE 


Right  Honourable 

J  O  H  N 

Lord  SOME RS 

Baron  of  EviJham,hord High  Chandellor 

ENGLAND' 

My  Lord, 

WHEN  both  the  Favour  and  Severity  of 
the  Laws  were  by  partial  and  unufual  Me- 
thods applyed  to  the  Perfons,  and  not  to 
the  Cafes  of  the  acaifed;  when  the  Life  and  Honour 
of  an  unfortunate  Man  defended  on  the  Arbitrary 
Dictates  of  the  Bench.,  and  when  the  Sente?ice  pronounced 
was  more  Criminal  than  the  Offence  of  which  the  Party 
was  too  eafily  conviEied'^  then  was  your  Lordjhip  as  far 
from  any  Adva?icement  to  a  judicial  Office^  as  your 
Judgment  afid  Inclinations  were  from  the  Approbation 
of  fuch  Proceedings :  But  no  fooner  were  places  of  Ho" 
nour  and  Profit  in  the  Law  made  the  unf ought  Rewards 
,of  good  and  learned  Men.,  but  your  Lord] hips  Merits 
eniipiled  you  to  both-,  whofe  Moderation  and  Temper  wiU 
Tfiake  your  Ad  mini ftr  at  ion  jufi  and  eafee  in  that  hCnoura- 
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The  Epiftle  Dedicatory. 


hie  Court  J  to  which  Fortune  had  no  Jhare  in  your  Pro- 
motion 5  and  whofe  natural  Abilities  are  fo  improve  J  by 
■a  continued  and  inflexible  Study ^  that  your  Knowledge 
is  not  alon^  confined  to  ^  the  mzinicip^l  Lam  of  this  Na- 
tion, but  is  generally  extenfive  to  aU  humane  Learni?ig. 

What  Services  may  not  a  Prince,  e^pe^  from^theWif- 
dom  andrVisilcincy  of  %ich  a  munf^or  ?  J^d  what 
Benefit  ntm  not  ddiijfded  Pe^le  fi§d  by  your  equal 
Vifpehfatim  of  Juftice,    who  ( if  they  can  be  united  in 


'tau(es  which  come  before  your  Lordjhip 
Hearing  ^d  Attention  without  Paffion  or  Prejudice  to 
Perfon^ ;  fuchEmotioni  being  ds  much  beneath  the  Great- 
nefs  of  your  Lordjhips  Mind,  as  they  are  beyond  the 
Duty  of  Jufiice,  andfitonlj/  fotfuch  who  will  ^neither 
be  guided  by  the  Rj^ks  df  Equity  lor  ^afon%ifo  true 
is  that  laying,  Utitiit  anirlii  motu,  qui  liti  ratione 
non  poteft. 

The  Re ffeH  which  is  due  to  the  Office  of^agifinfe^ 
challengeth  an  univerfal  Obedience  5  but  that  ^rticflar 
AffeBion  and  Efieem  which  we  have  for  theif  Petfons 
is  due  only  to  their  Yertues  an4  Merits :  And  fuch  is 
that  which  1  have-,  and  all  Men  (efpecially  thofe  of  my 
Profeffion)  ought  to  haue  for  your  Lordfhip  and  the  pre- 
fent  fudges  in  Weftminfter-Hall,  whofe  Learning  and 
Integrity  in  judicial  Determinations  may  bring  the  Laws 
nearer  to  PerfeSiion  5  and  whofe  Examples  are  the  jujl 
Commendation  of  the  pre  fent,  and  I  hope  will  be  the  Imi- 
tation of  fucceeding  Ages, 

I  could  never  under fland  the  right  meaning  of  that 
Sentence,  Boni  Judicis  eft  ampliare  Jurifdidlionem  5 
for  if  that  be  true^  then  to  what  purpofe  were  thofe 
Arguments  at   the  Bar   of  the  Houje  of  Peers  againft 

fome 
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fome  late  Judges  for  retaining  Bills  in  Equity^  the  fub 
je5l  Matter  whereof  was  only  try  able  at  the  Common  Law  \ 
Such  Complaints  are  now  no  more^  becaufe  your  Lordjhip 
will  not  only  fupprt  the  Honour  and  'Dignity  of  that 
Courts  wherein  you  frefide,  in  the  Beauty  of  Order^  but 
will  not  enjoyn  any  other  from  exercifing  its  pofer  Jw 
risdiSiion. 

Thus  will  the  Credit  of  the  Laws  of  England  be  re- 
vived ,  and  Men  will  acquiefce  under  the  legal  Deter- 
minations of  each  Court  5  very  few  Writs  of  Error  will 
be  brought  for  Error  in  Law,  becaufe  of  the  Jujiice  and 
Stability  of  the  Judgment  in  that  Court  wherein  it  was 
given '^  and  very  few  Appeals,  becaufe  your  Lordjhip 
knows'  fo  well  how  to  temper  Equity  with  Jufiice,  that 
he  muft  be  a  very  angry  Man,  who  goes  away  diffatisjied 
with  your  Lord  (hips  Decree. 

But  fince  the  Anions  of  Men  in  great  Places  are 
fubjeSl  to  the  various  Cenfures  of  Mankind,  if  any  pre- 
judiced  Perfon  Jhould  revive  thofe  Difputes,  or  quarrel  at 
your  Lordjhips  Adminiftration,  fuch  Complaints  would 
leave  no  other  ImpreffiOn  upon  the  Minds  of  impartial 
Men  than  to  convince  them  of  the  Wrong  done  to  your 
Lordjhip,  and  (he  Folly  of  fuch  Mifapprehenfions. 

My  Lord,  1  have  prefixed  your  Lordjhips  Name  to 
this  mean  Perforn^ance,  taking  this  occafion  to  jhew  tf^at 
great  Honour  and  Refpe^,  which  I  have  for  your  Lord- 
fbip  5  not  that  I  am  fo  vain  to  think,  ^ny  thing  herein 
to  be  worthy  of  your  Lorjhips  Lei  jure,  neither  do  I  think, 
it  Manners  to  beg  your  Lordjhips  Patronage,  becaufe  a 
good  Book,  rf ill,  protest  it  felf  at  all  times,  and  a  bad 
one  deferves  no  Protection. 

I  know  few  Books  are  either  praifed  or  perufed,  but 
what  are  warranted  by  the  common  Repute  and  EJieem 

of 


Th&jBpifile  Dedkatory^ 


cf  the  Writer^  which  muft  be  imputed  to  the  Prejudice 
and  Partiality  of  Men^  and  which  argues  a  Diffidence 
tf  tur  natural  Parts,  as  if  we  did  not  dare  to  make 
a  right  ufe  of  our  own  Judgments :  For  this  Reafon  I 
have  concealed  My  Name,  that  a:  Judgment  may  not  be 
itiade  of  the  Book  by  the  Repute  of  the  Writer.  But  I 
hope  your  Lordjhip  will  not  condemn  my  Ambition,  when 
Ifay^  lam  not  altogether  unknown  to  your  Lordjbipt, 
who  am 


Middle-Temple, 
|ttne  a  3. 1693. 


Your  Lotdfti^ 

Moft  humble  Servant,. 
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ABbot  verfus  Rujgely,      307 
Abraham  verfus  Gunhing- 
ham,       ^  .  146 

Adams  wer/»x  Adams,  169 
AddKon  verf^  Otway  M/T,  233 
Alford  verjas  Tatnel,  49 

Arris  and  Arris  ^cr/«/  Stukley,     260 
After  verjjts  Mazeen,  311 

Aftry  verjus  Ballard^    ^i\.  — 19^^  3 1 2 
Atkins  verfifi  Bayles,  A'^'^^y  ■267 

Attorny  General  verfus  Kead  Mil', 

299 

^, verfus  Turner  Af^/'j    '.  106 

, verf/fs  Alfton,"     <  j?^  u'/:vT(ijij:^ 

j^npnymus,   7, 17,  62,  94,  loo,  167, 
199,206,279,293,306,314,316, 

317 


B. 

BAilies  (JoanJ  Ca/e, 
Ballard  verfm  Oddey^ 
Barker  verjus  Keat, 
Barker  verjus  Warren, 
Basket  verfus  Basket, 
Badet  verfus  Salter, 
Beaver  verjus  Lane, 
Bell  verjiis  Knight, 
Benfbn  verjus  Idle, 
Beaumont  verfuf ... ... 

Bill  verfus  Nichol, 
Birch  verjits  Wilfon, 
Birch  uerfus  Lingen, 
BlackboUrn  verfus  Confet, 
Bridges  verfus  Beddingfield, 
Brittam  z/er/iw- Charnock, 
Brook  verjus  Turner  Mil\ 


SIS 
307 
249 

270 
200 
136 
217 
^   182 

37 
140 
246 
274 
3i5 
304 

27 

286 

170 

Brown 
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Brown  verfus  Johnfon, 
Brown  verfm  Waite, 


145 

130 


Ck\thto^:verfus  Phillips,       2^7  1 
Caltjirop  verfuf  Heyton,      ,54." 
Chapter  ii>/  Southwel  'verfm  the  iBt- 
Jhop  of  Lincoln,  56 

Cockram  verfuf  Welby,  212 

Columbel  verfts  Columbel,  77 

Gook  and  ethers  verfm  Herle,       138 
Cooper  verftfs  Hawkefwel,  58 

Grofier  verftts  Tomlinfon  Executor^ 

71 
Cro^man  verfu*  Churchil  Mil\  97 
Growder  verfm  Goodwin,  58 

Gurtio  verfm  Bourn,  61 

Gurt%  verfm  Davenant,  8 

DAftiwood  verfm  Cooper,    283 
Dawes  T/er/«*  Sir  Paul  Pindar, 

45 
Daws  »er/^  Harrifon,  *  65 

Dorchefter's  (Marquefs  of)  Cafe^  215 
Dunning  verfm  Lalcomb,  267 

Duck  verfm  Vincent,  >  ^3 


E. 

EDwards  verfm  Roberts, 
Edwards  verfm  Weeks,^^ 
Ellis  verfm  Yarborougb, , 
Efcourt  verfm  Q)le, 
Evered  verfm  Hone, 


24 


177 

58 

293 


f:''':' 


\'--^S 


ti-> 


FOrreft  qui  tam,  &c.  verfm  Wire, 
Frofdick  "verfHs  Sterling^.       iuhi^^9 


•■"v. 


->'Vn'^  ^loo; 


G. 


Gllmore  verjus  the  Executor  of 
Shooter,  .         310 

Godtrey  J^er/wj  Godfrew-  303 

Goffe  v^pk  Elkin,       ^  239 

Goodwin  qui  tata,  d^c  v^m  Butcher, 

67 


H. 


HAll  verfus  Carter,  304 

Hambleton  verf  Scrogs  Mil\ 

296 
Hammond  verfus  Howe),  218 

Harding  verfus  Feme,  177 

Harman's  CajS,  ^^      ^%6 

Harris's  Cafe0\  iBi 

Harwood  d;^*^inks  verf7is  Hillyap, 

fK.  i*  ^-    i6d 

Hayes  verfus  Bickerftaffe,  34, 

Hickman  Mil'  verfus  Thorn  and  others 

104 
Hill  verfus  Thorn,  309 

Higginfbn  verfus  Martin,  195 

Hill  verfus  Pheafant,  54 

(iockct  &Vicpr  verftts  Stiddqlp  ^ 

UxfiT^i  uiV^^s  fn'?rir.:!(  -  «.-  .  66 
Hollis  iVf/7' wr/«/ Carre,  86 

Howard    Mi^..  verfus    the  Queens 

Truftees,     vr.v;  173 
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J  Ames  verfus  Johnfon,  . 
James  verfus  Trollup^ 
Ingram  verfus  Tothil, 
Jones's  Cafe, 
Ipfley  verjiis  Turk, 
Ironmongers  Company  verfus  Nay- 


■43 

330 

198 
193 


K. 


■# 
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K. 


KEndrick  verjits  Bartland,     255 
The  King  verjhs  the  6i(hop 
{^vf  Rcchejiery  1 

^  The  King  verfus  Toarvil,  5  2 

The  King  verjus  Moor,  128 

Keen  verfus  Kirby,  3  2 


W  rat. 


LAne  verjks  Robinfon, 
Lee  verfuf  BrowD» 
Lever  verjits  Hofier, 
^oydverjits  Langford, 
Longx  Cafe. 


M' 


102 
69 

47 

174 
181 


M. 


VaO  "iP  '" 


A  R  Y  Magdalen  Bermon(ey 
_    _     Church,  222 

Major  verjits  Crigg,  219 

'■  Mayor  and  Gomminalty  of  London^ 


verjits  Catfbrd, 
Ma^n  verfus  Stratton, 
Mafon  verjus  Csfar, 
Mendyke  verfus  Stint, 
Milward  verfts  Ingram, 
Mires  verfus  Solebay, 
Moor  verfus  Pitt, 
Morris  verfus  Philpot, 

rV 

.»0  Ni 


39 
36 

65 

271 

43 
242 

287 
108 


NAyler  verjits  Sharplefs, .  2  9 

Nichols  verjits  Ramfel,  280 

Norris  verjits  Palmer,  5 1 

Norris  ver>x  Trift,  78 

NortBumberland's    ( Countefi  of) 

Cafe,  182 

Nurfe  9erjits  Yearworth,  8 


O. 

OSbafton  verfus  Stanhop,       ^    50 
Osbom  verfus  Wright,, 296 
Ocway  Mil'  verjits  Holdips,        ,  266 


.-.83 
223 

305 


P. 


I^Age  verfus  Tulfe  &  at". 
Paget  verfus  Voffius, 
Partington  verfus  Lee, 
Peck  verfus  Hill, 
Penrice  ««»<5?  Wyn's  Ctf/e, 
Piggot  verftis  the  Earl  of  Salifbury, 

109 
Plumraer  verjus  Whitchot  MH\  1 1 9 
Prince  verfus  Rawfon,  5 1 

Put  verjus  Rofter,  3 1 8 

QUadring  verfus  DowTi,e^  c^  <i/, 
..■76 


R. 

RAnds  MiT  «;er/»f  Trip, 
Randals  Cafe^ 
Read  z/er/«/  Dawfon, 
Reder  z^er/wi  Bradley 
Reed  «/er/»/  HattOn, 
Richards  verfus  Sely, 
Rofe  w«ry»x  Sianden, 
Rozal  verfns  Lampen, 

S. 

O  Aros  verfus  Dangerfield 
-^   Samways  wr^/ Eldflly , 
Scoble  verfus  Skelton, 
Searl  verfus  Long, 
Searl  verfus  Bunion, 
Sambrook  verfus  Fettiplace, 
Sharp  verfus  Hubbard, 


199 
308 
139 

lOI 

25 

79 

394 

42 


31 

73 
318 

254 
70 

283 

S8 

Shaw 
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Shaw  MiTverfis  a  Burgefs  of  Colche- 

Jier,  228 

Shaxton  verfus  Shaxton,  505 

Shaftsbury  CEarl  of)  verfas  Lord  itig 


Sherrard  wer/«j  Smith, 
Sitnpfonz'er/«j  Ellis, 
Singleton  verfus  Bawtry, 
iSmallwood  verjus  Brickhoufe, 
Smith  verfus  Tracy, 
Smith  verfits  Shelberry, 
Smith  verfus  Hall, 
Smith  verjus  Feverel, 
Snow  ^  al'  verfus  Wifeman, 
Sbuthcot  verfus  Stowel, 
Spring  verfus  Eve, 
Squib  verjus  Hole, 
Strangford  verjus  Green, 
Staples  verjus  Alden, 
Steed  verfus  Berry er, 
Stephens  verfus  Auftin, 
Styleman  verfus  Patrick, 
Steward  verfus  Allen, 
Stoutfield'/  Cafe, 
Strangford  verfus  Green, 
Stroud  verfus  Bifhop  of  Buth 

Wells, 
Stubbing  verfus  Bird  c^  al\ 
Suff^ld  verfus  Baskervil, 


t 


Ayler  verfus  Biddal 
Taylor  verfus  Baker, 


^8 

103 

36 

168 

3»5 

204 

33 
5» 

6 

60 
367 
240 

29 
227 

309 

3^3 
i8s 

141 

364 

77 
227 
and 
183 

:^ 

3i^ 


Thorp  verfus  Fowler,  58 

Threadneedle  verfus  Lynam,  %  7 

Tiflard  verfus  Warcup,  279 
Townlcnd  ^l-ord^  wrj^/HughsOso 

Trevil  wr^f  Ingram,               #  ^§1 

Trotter  verfus  Blake,  229 

Turner  (Sir  William'/)  Cafe,  144 


1 


289 
214 


V. 


V 


Aughan  verfus  Wood,  %6 


W. 


I 


WAkeman  2>er/»xBlackweI,    70 
Walwyn  verfus  Awbercy, 

254 
Warden  of  the  Fleeh  Gafe,         221 
Waterfield  verfus  the  BiChop  of  Chi' 
chejier,  n8 

Week's  Cafe,  278 

Wells  wr/»/ Wright,  28$ 

Whitrong  verjus  Blaney,  to 

WWcox  verjus  the  Servants  of  Sir  Ful- 
ler Skipwith,  4 
Wilkinfon  verjus  Loyd,  MH\  82 
Williamlbn  verjus  Hancock,  14 
Wilfon  verjus  Drake,  20 
Wilfon  verjus  Ducket,  61 
Windaro  (Lady'/)  Caje,  294 
Wine  ver/us  Rider,  &  at,  67 
Woodward  verjus  Afton,  9$ 
Wright  verfus  Bull,                     304 
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Termino  wSan£l:i  Hill 

Annis  26  &  2  7  Gar.  II.  in  Communi  Banco. 


Coram  Francifco  North  Milite  Capita/  Juftic\ 
Hugone  Wyndhavi  Milite,/ 
Roberto  Atkjns  Milite,  isr^Juftic. 
Willielmo  Ellis  Milite, 

The  King  ver\us  the  Bifhop  of  Rochefter  and  Sir  Fran- 
cis Clarke 

IB  a  Quare  Impedit  a  fpECfal  ^ZX^VH  tOaiS fOUltD,  ftJljCCe*  Quare  Itn- 
m  tte  Cafe  \xm  tliujs :  pedit. 

C6e ^anno? of  Labum,  to fn&ic6 tlie ^Dtioftifpft of  t^e mo^ Rep'py. 
C51ICC&  of  Labum  fnais  appentant,  Ws^  t&e Diffolution  S'whJe 
of  ^onalfecieg  Anno  *  3 1 H.  8.  come  to  tfte  iKtnff,  togo  ^hefirft  oaufe 
sranten  tlje  fatti  ^amio?  to  tfte  accftbiOjop  of  Canterbury  a'mS'in  ^ 
(eicceptfng  tOe  aDDotoCon)  anQ  aftecU)acti0  tge  rato  ^tcbbffl)Op  ce*  another,  yec 
crantsi  tf)c  fame  to  %m>  H.8.  aim  tfie  anuotofon  of  tfic  CfiutcS  of  g^J^'""' " 
Laburn  afo^efaiii ;  ano  tfien  J^ing  H.  9.  gcantg  t^c  faiD  ^annoi  of  ^  3 1  ks-cij, 

Labum  &  Advocation  Ecclefiae  de  Laburn  difto  Archiepifcopo, 

(fiaufng  namen  ijfm  before)  dudum  fpeaan,  ann  tufiicD  tnass  regcant. 
£Dtotf)e  faiti  ]^ing  bptf)e  faiD  atcbbtfljop,  anti  latel))  belonging 
to  tbe  abbot  of  G.  &c.  adeo  plene  a0  tbe  faiD  accbbiOjop  oi  abbot 
laD  it,  02  a0  it  \fm  in  out  banti0  bp  anp  toapd  02  meand  botn< 
toebet. 

ann  tDbetbet  tbe  abbofuCbn  palTeQ  bp  tbid  la(t  (^^ant  \m 
tbe  fluenion. 

TOee  3!uflicc!S  (abfente  North)  gabc  Sungment  fo|  tbe  De« 
fcnnant,  tbat  tbe  aobotutonbio  pafis  bp  tbiss  ®\m.. 

%  3!u0iC5 


{: 


Hill.  2 6  &  27  Car.  II.  in  Communi  Banco. 


3luatce  Ellis  in  W  Stgument  faiD,  C^at  it  tuas  plain  tliat  iugen 

tge  ^annoi  came  to  H.  s.tlie:  ^Ddomfon  tuasi  appentiantjbuttu^en 

it  U)a0  stanteo  to  tfie  ^tcbbi^oP)  anD  tge  aoijotufon  eiiccptetr, 

it  t&en  became  in  gtof^,  ann  tgetefo^e  cotUD  neuec  aftettoatu 

James  ^nd    hc  appeiiHant :  M  m  ^tz  once  BifuniteD  ftom  t&e  spaano?  can 

johnfonvc^/f  ueiJEt  sftfc  bz  psct  o£  t&at  ^anno?,  Liford's  Cafe,  7  Cq. 

^°^^  gilD  'tis  as  plain,  tijat  before  t&e  Statute  de  Prarogativa  Re- 

gis cap.  1 5.  Ctiat  in  tfie  cafe  of  tte  J^ing,  bp  tlje  <^jant  of  a  ^an« 
no;,  tlie  ^ouoiurantgougdnatnameDpaiTeti,  mnc^  nroieif  it  be 
nameu  in  anj)  patt  of  tge  De^ti,  as  if  it  be  in  tge  Habendum 
tbougfi  not  in  t&e  l^iemtfTes?  butt&at  mult  be  intentieuof  att 

10  Co,  63.     gjiijotufott  appcntiant. 

^no  t&ougg  aoDouifons  ate  excepteti  bp  t&at  €)tatute,  pet 
in  cafe  of  EeOltution  an  aoboMon  toiU  pafs  b^  t&e  Mom 

Adeo  plene  &  integre,  t&OUgS  nOt  nameO* 

%n  tW  Cate  t&ete  ate  genecal  ^0200  ann  t!jc  fame  as  itt 
*  10  Co.  63.  *  Whiftier's  Cafe  -,  pet  t&is  Wffcts  ftom  tftat,  fo?  &ece  'tis  gtantcn 
Poftea^Attur-  gdeo  plene,  as  t&e  abbot  &aD  it  5  bp  t&ofe  iaio?tis  it  lict&  not 
"^L/Tur-  pafs,  fo?  t&en  it  mas  appennant,  but  noto  it  is  in  gtofs;  ann 
n^i--  if  t&e  f^inQ  intennen  to  pafs  an  aoDolofon  as  appendant  Ip&en 

'tis  in  gcofs,  t&e  ^mt  is  uoin,  Hob.  303. 

3ln  Whiftier's  Gafe  t&Cte  ate  t&e  mom  Adeo  plene,  aS  ill  t6tS9 

ann  t&e  aotjotofon  toas  appenQant  fitu,  but  pet  t&ete  ate  gene* 

cat  MOltt^  &eEe  t&att»ill  pafieS  it:  Adeo  pkne  as  the  ArchbiiJiop 

had  it,  iBiii  not  fetbe,  becaufe  &e  neSet  &aii  it ,  neit&er  tuill  Adeo 

fkne  as  the  Abbot  had  it  pafS  t&iS  3&fioaifO!t,  becaufe  &e  &39  it 
in  gtOlS  5  ^t  Adeo  fkf/e  as  the  King  had  it  by  any  ways  or  means 

whatfoever,  t&ofe  genetal  Otlojus  ate  fufficrent  to  pafs  it* 

C&e  i^ing  scants  t&e  ^anno;  ann  t&e  aobotofon  of  t&e  C&utc& 
of  Laburn,  tB&ic&  is  cectain  ann  hf  patticulat  il^ame,  pact  of 

tiJ&at  fOHOtOS  CaSfpe^an   to  the  Arehbiihop)  iS  falfe,  fO^itne* 

Uet  belongen  to  &im  becaufe  it  t»as  ejccepten  in  t&e  «^?ant  of  t&e 
^anno;  to  &im,  but  t&e  ftcif  ntfctiption  being  fuli  ann  cettain 
t&e  faiatp  of  t&e  ot&et  l&aU  not  auoin  t&e  <©?ant,  efpeciallp  to&eti 
t&e  Mn^  is  notneceinenin  &is  Citle  nojin  t&e  ^alue^  ann  U)&en 
t&ere  is  a  cettaintp  of  t&e  t&ing  gcanten. 

gjome  farfe  fuggefiions  map  mafee  &is  <S?ant  Boio,  as  tf  &e 
gcant  t&e  ^anno?  of  D.  tcciting  t&at  it  came  to  &im  bp  Attain' 
net,  iB&en  it  came  bp  putc&afe,  Hob.  229. 

Idut  if  t&e  miOtecitai  concetns  not  t&e  mm  €;itfeo?pofit,it 

not&  not ftitiate t&e ®2ant,  1oH.2.  4.  @)ic  John  Leftrangcs  Cafe, 

fti&ere  t&e  K^inff  bp  SDffice  founn  ban  t&e  macbi&ip  of  a  i^anno?, 

ann  mafeeS  a  ©jant  t&eceof  teCitinCf  Quod  quidem  Manerium  in 

manus 
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manus  noftras  feifit  &c.  tDljiClj  M&  UOt  true,  p£t  t&e  (S?ant  tuaiS 

gelD  0OOD,  becatife  it  tuns  onip  to  maU  ttat  cettatn  uiljtcf}  mais  cec' 
tain  Ettoaglj  bsfoje  bp  a  pacticulac  nefcrtption.  @o  in  Legat's  Cafe, 
10  Co.  1 13.  tD&erein  is  cited  tlje  Cafe  of  tDe  €arl  of  Rutland  ann 
Markham,  to  iDljom  tU  €iiui^n  ijao  gtanteD  t&e  ©ffice  of  leather* 

fljip,  &c.  quod  quidem  Officium  tl)e  late  Cacl  Of  RutUnd  habuir, 

U){jen  \\\  trutij  tlje  €att  neuer  Ijati  it  before,  pet  tfje  (^?ant  tuagi  &eID 

0OOQ. 

^0  alfo  if  ftc  giatU0  fo?  ano  in  coiiGDecation  of  ©etUtce  none, 
0?  ^oiip  pait),  if  falfe,  it  atjoios  not  tfje  t^^ant,  becaufe  fuel)  Con-- 
Ctserations  (U)&en  paff)  ace  not  material  to&et&ec  t^ep  ate  ttue 

HI   falfe,  Cro.  Jac.  54. 

3If  tlje  K^ino;  let  tbe  S^anno?  of  D.  of  tlje  Dafue  of  4  1.  per  an- 
num, if  it  be  ma?e  it  is  ill,  but  if  &e  let  it  bp  a  patticulaciSame, 

anOtljen  aOOS,  Quod  quidem    Manerium  iS  Of  iUClj  a  balUE  'tiS 

p0D,  becaufe  t&e  *  Quod  quidem  is  but  tfje  aDDitionof  anot^ec  ^  2  cro.  34. 
cettamtp  5  fo  Ijete  tlje  ^ODotofon  is  guanteo  h^  fpc n'al  anD  er* 
p^efs  iQame,  but  tlje  Claufe  tljat  follotos,  Dadum  fpeaan  to  t&e 
Sltc^biOjop,  implies  a  niiilafee ;  ano  Ijao  tbece  bf^n  no  moje  in 
t&e  Cafe  tljts  falQtp  tuoulD  neUec  Ija^je  aDoiUeO  tlje  <55?ant. 

'But  toljen  tlje  j^ing  IjaD  enumecateo  feuetal  luaps  \sv  UJljicf)  be 
tfiousljt  Ije  migbt  be  intitleti,  at  laff  as  a  p?oof  tljat  &e  Uias  re^ 

fOlUeO  to  pafS  it,  be  anas  t&efe  £1(0?DS,  viz.  as  it  is  in  our  hands 
by  any  way  or  means  whatfoever. 

Atkins  3!«aice  Of  tlje  fame  C>p(nion :  (KLlljete  tfje  t&inff  is  not 
geanteo  bp  an  cjtpiefs  JQame,  t&ece,  if  a  falfitp  is  in  tlje  oefccip^ 
tian  of  tljat  tljinp:,  tlje  <^jant  is  tioio  eben  in  tbe  cafe  of  a  com^ 
man  pecfon,  as  if  l)e  ffiant  lanDS  latelp  let  m  D.  in  fuel)  a  l^a^ 
rifft,  ano  tlje  lanos  tuece  not  let  to  D.  ano  Uiere  alfo  in  anotfjec 
Patiaj,  tge  <^2ant  is  Doin,  becaufe  tlje  lanns  ate  not  patttciUat;lp 

IiameO,  Anderf  148.  Hey  wood's  Cafe. 

A  fortiori  in  tfte  Cafe  of  tl^e  K^ing,  as  if  Ije  gtant  omnia  ilia 

tenementa  fituata  in  Wells,  tDfien  \\\  ttUtlj  tlje  lanOS  tJin  UOt  lie 

t&ece,  fai  tljis  teafon  tbe  <J5?ant  toas  uoio,  becaufe  it  toas  sjenetal, 
ann  pet  ceateineB  to  a  pacticulac  Comn,  ann  tfee  iS)^onoun  (iiia; 
goes  t|)?oug|j  t&e  toliole  fentence. 

OBut  if  a  tfjiug  is  gtanten  bp  an  £cp?efs  Ji5ame,  tbougb  t&ere 
is  a  ifalGtp  in  t|)e  nefcciption,  pet  in  tlje  Cafe  of  a  common  pet« 
fon  'm  goao. 

^s  Uitien  tlje  ©itbcljanto?  anti  Qlicacs  €^m\  of  Ljchfidd  maBe 
a  <©?ant  to  Humfrey  Peto  of  78  ^ccES  Of  (Slebe,  ano  of  tljdc 
Cpt^es  p^etiial  aiiu  pecfonal,  ann  alfo  of  tlje  Cptfte  of  tl)e 

^ICbe,  All  which  late  tuece  in  tt)e  occupation  of  Margaret  Peto, 

TU  2  lt)l)tcft 
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tol)lcf)  tt>a0  not  true,  yzt  t&e  (!5iant  tuajs  aHiungeti  gaon  j  fo?  t6e 
CXLToitig  All  which  ace  not  OLiojtifS  of  teflciction  unlef^  togen  tge 
Claufe  (0  general  anti  tOe  Entente  entice,  but  not  togen  it  i& 

DiHittCti  Cro.  Car.  548. 

%\xt  in  tlje  Cafe  of  tfte  mm,  if  tftecc  10  a  falOtp  bp  tuOic^ 
tge  K^tng  IjatI)  a  p^efuoice,  anti  a  f  alQtp  upon  t|)e  fuggefiion  of 
t6cpactp,it  toill  niafee  tlje  <S5?ant  uoiD,  but  euerp  jfaiatp  toill 
not  aboin  W  <^?ant  tf  it  be  not  to  Ua  pjefutiice. 

OBut  let  tlje  jFalQtp  in  tljt0  Cafe  be  toljat  it  toill  tlje  Adeo 

pletje  as  it  is  in  our   hands  belpSit,  anO  tl)OUgb  it  l)at&  ba'tt  Ob^ 

fectcU,  tbat  tbefe  WloM  ^iW  not  Ijelp  tbe  «55?ant,  becaufe  notbiiig 
neto  is  granteu,  tljat  being  none  before ;  'tie  true  tbere  is  notljing 
nelt)  granten,  but  tljat  lubtcb  toad  before  toas  not  tseii  granten 
till  tlji0  Claufe  came  U)bic6  fupplies  anD  amenns  tbe  f  aiatp  5 
fo2  nolo  'tis  apparent  ttjat  tbe  l^ing  intenoeD  to  pafs  tbe  ao* 
bouifon  as  loell  as  tbe  ^anno;,  anB  tbetefoje  at  laft  grants  it,  be 
l&iS  Citle  b)bat  it  toilI« 

3ln  all  Cafes  to^ete  tbe  Eings  ^^ant  is  Doiti  becaufe  of  anp 
miffa^e  in  btS  Cttle,  'tis  to  be  intentieD  tbe  l^ing  loouio  not 
ma^e  tbe  (P^ant  unlefs  tbe  Citle  toere  fo  as  'tis  reciteo,  but  bete 
'tis  apparent  tbe  l^ng  tefolbeD  to  grant  it. 

Judgment.        Wyndham  3luffice  agt0&D,anti  3!tttigment  tuas  giben  acco?iiingl?. 

Wilcox  verfus  the  Servant  of  Sir  Fuller  Skipwith. 

Replevin.    j|5  Replevin  tbe  DefcnUant  jullifies  tbe  tailing  of  tlje  Cattle 
tbiaSrriot.  A  f^?  ^  Herriot  Uyxi^  |)e  alletiges  to  be  Due  upon  ebecp  Aiiena^ 

tion  without  notice. 

C|)e  plaintiff  HenieS  tbe  Herriot  to  be  Due  upon  Alienation. 

^nti  tljeteupon  Wxt  is  iopneo. 

Cbe  Special  ©eroirt  finus  tbe  Cenute  to  be  bp  iTealtj?  ann 
tbe  Eent  of  3  s.  i  d.  (tbougb  tbe  Defennant  in  bis  ^boto??  ban 
MeDgeH  tbe  J&ent  to  be  12  s.  4  d.  anD  t&e  plaintiff  i\\  bis  TBarc 
to  tbe  auofti??  baD  confelfeD  it  iti  be  fo)  %m  of  Court  ann  m 
^ertiot,  bibicb  toas  papable  upon  ebetp  Alienation  toitb  oi  t^itb' 
out  notice* 

AnD  lobetber  upon  tbis  €>pecial  ^etbict  3luDgnient  fljoulD  be 
giben  fo;  tbe  plaintiff  oj  tbe  Abobiant  luas  tbe  Doubt. 
Ex  parte         2Ipon  tbe  point  of  pieaDing  S)erfeant  Jones  fo?  tbe  Defcn« 
£>ef  Dant  foiD  it  baD  b^n  obieaeD  tbat  tbe  Abolojp  loas  ill,  fo?  uc  Bai- 

livus,  &c.  bene  cogn  captionem  in  prsedifto  loco,  &c.  bUt  DOtb 
not  fap  tempore  quo,  &c.  fO?  a  IpettiOt  (tempore  quo,  See.  be« 

ing 
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ing;  left  out)  anu  fo  tiotlj  not  fap  a  pmiot  luns!  Due  at  tlje  time  of 
t^e  tafeing  of  tfje  <Sootigi. 

Xut  fie  anftuEceD,  Cfjat  tijat  toas  ufunl  ann  common,  ano  of 
tljat  Wufon  tiJEce  all  tlje  Slufticegi,  ano  fo  it  luas  Ijeio  gooD. 

3[t  tuas  fatt!)Et  obfecteo,  C^at  &ece  is  a  batiance  betuiEeii  ifjt 
9iJ0iu?p  anu  tljc  finoino;  in  tlje  Special  SJeruict^  €f)e  auoinnnt  faps 
tfiat  tlje  Eent  toas  1 2  s.  ano  4  d.  ano  tljc  31«rp  finn  tljat  it  luag 
but  3  s.  ann  i  d.  !])e  alfo  fattlj,  tfjattlje  Ipetriot  luas  Due  upon 
ciecp  alienation  tDiiljoat  notice,  anD  tfiep  finD  it  Due  Uiitlj  0?  tuitfi* 
out  notice* 

OBut  to  t&at  Ije  faiD,  tlje  31ui;p  Ijatie  DoubteD  onlp  of  tlje  lall 
point,  fo?  tlje  auoU)?p  mag  not  fo?  Eent  but  fo?  tfie  Jpectiot, 
fo  tlje  fubaance  is  toSetljei;  tie  IjaD  sooD  caufe  to  Diftrein  fo?  t6e  Poiiea. 
^erriot  o?  not. 

9nti  as  to  tljat,tlje  @ubffance  is  fu-iftcientlp  founD,  Ulte  tOe  Cafe 
in  Dyer  115.  Debt  upon  osonD  fo?  perfojmance  of  Coljenants, 
ann  not  to  do  bjafte,  tlje  'B?eacl)  alfigneD  uins  tljat  tlje  Defen« 

tant  felleD  ttUEtttp  ©afeeS,  UJ^O  pleaDS  Non  fucddit  vigimi  quer- 
cus  prsd'  nee  earum  aliquatn,  tl)e  31Utp  fiilD  IjC  CUt  DolDU  ten,  pet 

tljepaintiff  recoijereDj  fo?  tftouglj  tlje  intire  allegation  of  tlje 
•^?eaclj  toas  not  founD,becaufe  ten  DiD  not  p?oije  tlje  iiiut  of  ttoen^ 
ty  litetallp,  pet  tlje  ©ubftance  is  founD,  toljiclj  is  fufficient  to  niafee 
tit  "Bonn  fo?feiteD. 
%o  in  CtefpaSjttljere  tlje  Plaintiff  maftes  a  Citle  unDee  a  Heafe 

aJl){Clj  COnniienceD  on  Lady-day,  Habendum  a  Fefto,  &c.  anD  t^e 

3iffue  toas  non  demifit  modo  &  forma,  tljc  3!ucp  fouuD  tl)e  leafe 

to  be  maDe  upon  Lady-day,  Habendum  a  confeftione,    auD  fO  it 

commenceD  upon  Lady-day,  anD  not  a  Fefto,  &c.  uiljicS  muff  be 
t&e  Dap  aftec  t^e  ifeaff,  pet  'tms  aDjuDgeo  fo?  tlje  plaintiff,  be- 
caufe  t&e  *  Subllance  toas  iDbet&ec  0?  no  tfie  paintiff  IjaD  a  Leafe  *  Moor  S69. 
to  itttitle  Ijiinfelf  to  comitience  an  attion,  Hob.  27.  Yeiv.  148. 

OBut  in  Ejearaent  0?  Replevin  fuclj  a  Declaration  fjaD  been 
naufffit,  becaufe  therein  pou  ai:e  to  tecouet  tlje  Cerm,  ann 
ftzttioiz  tlje  Citle  muff  be  trtilp  fet  out,  anD  in  Replevin  pou 
ace  to  SaiJe  a  Retorn  habend',  bUt  in  Trefpas  tis  oulp  bp  Uiap  of 
eircufe.     Sed  qusere. 

a  feconD  Eeafon  is  becaufe  botfi  plaintiff  anD  DefenDant  in 
pleaDing  tiaUe  agcfeD  tbe  matter  in  tljis  particular,  fo?  botb  fap 
tge  Eent  toas  1 2  s.  anD  4  d- 

'Cis  a  Eule  in  laUi,  €bat  toljat  t^e  parties  Ijaiie  agrao  in 
pleaDing  fljall  be  aomitteD  tl^ouglj ,  tbe  3urp  finD  otijertuife, 

2  Aff.  pi.  17.  18  E.  3.  13.  b,  2  Co.  4.  Goddard's  Cafe.  3|uro?S  are 
not  bOUnn  by  (Effoppel  ad  dicend' veritatem,  fo?  tf)Ep  ate  ftU0?n  fO 

to  DO  unlefs  tbe  Cffoppel  be  toitfiin  tlje  fame  Eeco?D,  but  bcre 
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'     t&at  tul)iclj  id  confefTeQ  cannot  be  mattet;  of  SKTue  not  being  Lis 

conteftata. 

3t  1)30  bfi^n  objcaeD,  tljat  in  33  H.  6. 4.  b.  tbe  plaintiff  bmobt 
©ebt  fo?  20 1.  tbe  3ncp  founD  tbe  Defenuant  onlp  otoen  10  i.  ann 
tj)e  plaintiff  couiD  neuet  vccober. 

05ut  tbat  niuft  be  intenoeo  of  a  Debt  Due  upon  Contcart,  anu 
tbetc  tlje  lend  bartance  inill  be  fatal,  38  H.  6.  i. 

90  to  tbe  Ceconb  baciance  'tie  not  matecial,  fo?  'tis  not  true 

a0  tbe  ^bomant  batlj  fatb,  fo?  if  tlje  mattec  in  ilTue  be  founo, 

tbe  finbinff  obec  is  but  furplufage  5  botlj  tbe  QJetnict  anb  tibe 

abob)?p  agcee  tfjat  t!je  Dcfenbant  map  tafee  a  Dillcefd  in  cafe 

of  alienation  bJitbout  notice :  anb  fo  be  pjapcb  3lubsment  fo?  tbe 

Defenbant* 

Judgment  for     Cfic  Coutt  bjcce  all  of  ©piuion  tbat  3lub5nient  fljoulb  be  giben 

the  Defen-    fo?  tlje  Dcfcubant  h  fo?  Uibat  i&  agcfeb  in  pleabing,  tljougb  tlje 

dant,  <jyj.p  gj^j,  contratp,  tbe  Coutt  i&  not  to  regatb,  ano  bere  tbe  fub' 

flance  of  tlje  lifue  a0  to  tlje  feconb  point  10  luell  founb  fo?  tbe  De« 

fcnbant, 

3lubp  Atkins  tolb  €>et(eant  Wiimot ,  tubo  acgueb  fo?  tbe 
Plaintiff,  tbat  be  bab  citeo  manp  Ca(e0  iDbtcb  came  not  up  to 

tbe  matter,  anb  fo  lM\i  magno  conatu   nugas  agere,  fO?  tUblCD 

tcafon  3i  babe  not  tepo|teb  W  ^tBument. 

Smith  verfus  Feverel. 

Cafe  for  fur-  Hpii)  (£  plaiutiff  b?ouBbt  uti  3d{ott  on  tbe  Cafe  aptnlf  tbe 

coS '      X    Defenbant,  fetting  foitb  tljat  be  ban  tigbt  of  Common  in 

A.  anb  tbat  tbe  Dcfenbant  put  in  W  Cattel,  viz.  ^oiks,  CotD0, 

l|)Og0,  &c.  ita  quod  Communiatn  in  t^m  amplo  modo  habere  non 
potuit. 

Cbe  Defendant  pleaC0  a  Licence  from  tbe  jio?li  of  tbe  Soil  to 
put  in  Averia  fua,  tobicb  b)a0  agtfi^D  to  comp?ebenb  poQ§  m  biell 
a0  otbet  Cattle  in  tbe  moQ  genetal  fenfe. 

Cbe  Defenbant  tiemuc0,  anb  after  atgument  tlje  Court  toere 
all  of  opinion  tbat  3Subgment  fljoulb  be  giben  fo?  tbe  plaintiff, 
becaufe  tbe  Defenbant  in  W  Plea  batb  not  allebgeb  tbat  tbere 

laa0  fufficient  Common  left   for   the  Commoners,  fo?  tbe  lLo?ll 

cannot  let  out  to  paSute  fo  mucb  a0  not  to  leabe  fuff^icient  fo?  tbe 
Commoner0. 

9nQ  tbougb  it  b)a0  objecteb,  tbat  tbe  plaintiff  migbt  babe  w 
plpeb  fpeciailp  ann  fijcton  tbere  uiae  not  enougb ,  pet  it  ms 
agrepb  bp  tbe  Court  tbat  in  tbi0  Cafe  be  nab  not,  becaufe  W  De* 

claration 
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clamtim  ta  tftat  parpefe  ttatfiU*  enottB&,  anU'  tfjat  ^cfrifl:  tU^tp 
Gift  of  tlje  3a(on  t^e  Defenoant  fljoiiio  ftauc  plcaoeo  it. 

3t  11330  IjElD  inH&ti  tfjat  in  an  action  upon  tlje  Cafe  bj?  tfje  Com-- 
ttionec  again!!  tlje  JLoin,  &e  muff  pacticulatlp  fljcU)  tije  ^urc&arge , 
but  if  tlje  action  be  bjougljt  againff  a  %ttmmt  fuel)  a  ajetoing 
asi  i0  ftete  iis  fufficient* 

North  cijief  :SufftcE  fain,  ann  ft  tuais  atmiitteU,  tgat  t^e  tv 
cence  Mn^  general  ad  ponend'  averia  it  lIjoulD  be  intcnliEli  onip 
of  Commonable  Cattel  ano  not  of  IS)og0  5  Sed  contra,  if  tlje  jLi-- 
cence  Ijao  been  (01  a  pacticulac  time* 

Anonym  us. 

AC^an  Dcbifeglantita  A.  W  ^tk  at  lata,  anntiewfee  ot^tt  Devife. 
lanQlS  to  B.  in  ifce  anU  faitlj,,  if  A.  moleft  B.  by  Suit  or 
otherwife  he  (hall  lofe  what  isdevifed  to  him,  and  it  (hall  go  to 

B.  C6e  DeSifoi  Dies,  A.  enters  into  t\)Z  Lanos  netiifeo  to  B.  aim 
claims  it,  tlje  Couct  tuere  of  ©pinion  tbat  tW  Cntip  ano  Claim 
ts  a  fufficient  b?eac&  to  entitle  B.  to  tl)e  Hanti  of  A. 
3t  teas  alfo  agceeo  tl)at  tljefc  ti)o?t5!5,  if  ^.  moleft  B.  by  Suit,5cc. 

malte  a  Limitation  aUD  not  a  Condition,  Pi.  Com,  420.  t^e  DetJife 

being  to  tlje  ^zit  at  latu  3  fo|  if  it  uiEte  a  ConUitiou,  it  Defccnisss 
to  Urn  ann  fa  'tis  ijoin,  bccaufe  Ije  cannot  enter  fo?  tlje  b?eaclj, 

5  Co.  22.  Cro.  Eliz.  204.  Wellock  anQ  Hamonds  Cafe.  Paying  in. 

t&e  cafe  of  tU  emeU  Son  maltes  a  Limitation,  Owen  112. 

@0  in  tlje  Cafe  of  Williams  anD  Fry  in  an  Ejeftione  firra^ 
in  B.  R.  latelp  fO?  Newport- Houfe.  A.  iretjifetlj  to  l)iS  02anD' 
Haugljtet)  Provided  and  upon  Condition  that  (he  marry  with  the 
confent  of  the  Earl  of  Mafichejier  and  her  Grandmother,  'tiS  a  ILi« 

ntitation* 

adly,  3It  toasagteei?,  CljatanCntcpanU  Claim  intljis  Cafe 
fuas  a  fufficient  moleffation,  fo^  lob^n  tlje  ^etc  enters  ann  clainm 
generallp  (t  fljall  be  intenuen  as  tpeic,  ann  tbe  tijo^os,  that  he  (hail 

not  moleft  by  Suit  or  otherwife,  are  to  be  intcntiel]  oceafione  pra- 
miflTorum. 

3diy,  Cljere  is  no  mn  of  Cntrp  to  nWa  an  Cffate  in  cafe  of 
a  limitation,  becaufe  t&erebp  tlje  €ffate  is  DetetmineD  tuitljout 
Cntrp  0?  Claim,  ano  tlje  laUJ  caffs  it  upon  tlje  partp  to  toljom  it 
is  Umiteo  anti  in  to^om  it  ijcffs  till  be  Oifagters  to  it. 

A.  neiJifes  lano  to  b.  ano  Ijis  ipeirg  ano  Hies,  'tis  in  tlje  De- 
fiifee  immcl>iatelj>,  but  inoeeB  till  Cntrp  Ije  cannot  b?ing  a  poffef* 

fOlp  action,  as  ^CCfpafS,  &c.  Pi.  Com.  412,  413,  10  Co.  40.  b. 

ft)i)£re 
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Nota.        tDtjete  a  poffcffion  DcCg  ftj(t|)out  Cnttp  a  EcuerCon  twill  actt 
toit^out  Ciainu 

Curtis  z/er/a5  Davenant. 

Prohibition  T  B  a  Prohibition  tfie  ducfftott  tuais,  U)|)etljet  if  a  CSuccS  be 
A  Bifliopcan-  j^  Qut  Of  tepatt,  0}  bcfng  fo  raucl)  out  of  o^tiec  tfiat  it  mull  be 

Co'nS^'     te-eDtfien  tuljet&ec  ll)e  Biftop  of  the  Diocefs  map  titza  a  Commil- 

nerstotaxthe  fion  to  impotucc  Commilfionecs  to  tax  ann  rate  cuerp  pacil][)ia« 
l^M  ^°\  ^^^  ^^?  ^^^  re-edifying  thereof:  Cbe  Couct  m  unanimouflp  agree 
ytf,idng°l  fuel)  Commiflionis  tnece  againfl  lain,  ann  tbecefo^e  ffcantcD  a 
Church.  pobibition  to  tlje  S)pltitual  Coutt  to  flop  a  S)Uit  t&ete  com-- 
menccD  againfl  fome  of  tbe  patifljiOHecs  of  White-Chappel  foi 
not  paping  tlje  Car  acco^ning  to  t&eit  p?opo2tion0. 

3It  Uiais  agteeti  tljat  tge  €)pititual  Coutt  batg  potoet  to  compel 
t|je  ^ariflj  to  repatc  tlje  aCfiucclj  b^  tljeic  (Sccleaaflical  Cenfuceg, 
but  tljep  cannot  appoint  toliat  &nm&  ate  to  be  paiQ  (oi  tbat 
putpofe,  becaufe  tlje  CbutcbUiattienss  bp  tf)e  content  of  tbe  ^atifii 
are  to  fettle  tljat* 

30  if  a  TBjiDge  be  out  of  repair,  tbe  31uflicc0  of  Peace  cam 
not  fet  Eate0  upon  tlje  perfon0  tDat  are  to  repair  it,  but  tbep 
tnuft  confent  to  it  tbemfeiueg. 

C&Efe  parillbionerg  Ijece  tubo  contribute  to  tbe  charge  of  re^ 
pairing  tbe  Cbutcb  map  be  fpareO)but  a0  fo;  tbofe  tobo  are  obfiinate 
ant)  refufe  to  Do  it,  tbe  Spiritual  Court  map  p^oceeo  to  Ci:com-- 
munication  againfl  tbem  ■■>  but  tbere  map  be  a  Hibel  to  pap  tbe 
Eates  fet  b^  tbe  Cburcb  ttiatiien?* 

Nurfe  verfus  Yearworth  in  Cancellaria. 
Biij  in  canciu  TJ  ichard  Yearworth  being  fcifeD  Of  LanD0  in  fee  mafeei3  a 

AffienSentof  iV  ^^^9^  tO  tbc  DcfenDant  Chriftopher  Yearworth  fo?  99  peatjS 

axLi.       to  fucb  ufe  80  bp  W  lad  C^ltll  be  fljouio  Direct. 

aftertoarUbe  raa^e0  bis  aiiill  in  tujiting  (batjing  tben  no  Jfltie 
but  W  WMz  grolTement  enfeint)  ano  tbetebp  Dcbifes  tbe  fame 

JLanO  to  tbe  Heirs  of  his  Body  on  the  Body  of  his  Wife  begotten, 

anD  fo?tuant  of  fucb  3flue  to  tbe  faiD  Chriftopher  tbeDefenbant 
ano  bi0  iS)eir0. 

Richard  Die0  auD  about  a  montb  after  a  Son  i0  bom,  tbe  %^\i 
bp  bertue  of  tbis  Debtfe  en)op0  tbe  tanb,  but  toben  be  attains 
&i0  full  age  of  one  ano  ttnentp  peacg,  be  fuifcrs  a  Common  Re- 
covery, ano  aftettoatti0  Debifeo  tbe  tano  to  tbe  Complainant 
Nurfe,  ant)  tiie0. 
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CDe  Complainant  ctbtbitsi  a  05ill  againft  t&e  Defenoant  to 
gatje  t&e  leafe  fo?  99  peace  afliffncD  to  l)im,  anD  tDftetfiec  &c  C[)OUlD 
Ijaue  it  afllgnen  0?  not,  toa©  tf)e  fiElueflion* 

1.  3lt  tDa0  p?etEnneo  tbat  an  €ftate  in  ffe  being  limiten  lip  t&e 
mm  to  Chriftopfaer,  Mjo  m&  tt^  fo?  99  peac0,  tftecetm  i& 
it^etebp  DtolBneD* 

2.  3it  ttias  ofajecteD,  tfiat  tfie  DetJife  by  Richard  to  tfje  3Infant 
in  ventre  la  mere  m&  DoiD,  ant)  tf)en  t&e  Complainant,  tu&a 
claimeD  bp  a  DeWfe  from  tlje  Pofthumus,  couin  Ijaiie  no  Citle, 
fiut  tDat  tOe  DefenDaut  to  to&om  an  €(fate  ioag  limitea  bp  t|>€ 
mm  of  Richard  inEcmainDec  Ct)oulDtake  p?efentlp« 

"But  nctuiitljftanoing  tobat  tuas  objected  tbe  lLo?o  l^erpec  Finch 
Ueccfeo  tfjat  t&e  leafe  tuljicb  m&  in  Ctutt,  fljouio  be  affigneD  to  t&e 
Complainant  Nurfe. 

^  faiD  t&at  at  t&c  Common  Lato  Wtftout  all  queffion  a  Debife  Srf ^;„"'- 

to  an  3Infant  in  ventre  fa  mere  Of  lauQa  DelJifable  bp  Cuff  am  (030  lit.H.  pi.  2.' 

gooo,  fo  tfjat  t&e  Doubt  acifes  upon  tbe  S)tatutc  of  h.  8.  toIjicD  f  °h'6^^i^' 

jena<10,  That  it  fhall  be  lawful  for  a  Man  by  his  Will  in  writing  dibitanir!^* 
to  devife  his  Lands  to  any  perfon  or  perfons,  f02  in  tbiS  CafC  tfe 

DeiJifee  not  being  in  rerum  natura,  in  ffctctnefs  of  fpeecb  is  no 
pccfon,  antJ  t&ecefo?e  it  batf)  ba^n  tafeen  tijat  fuel)  a  Debife  id  uoio, 

Moor's  Rep.    anti  'ti0  left  as  a  Quzre  in  tbe  LO|D  Dyer  304. 

':^ut  in  ttoo  Cafe0  in  tlje  Common  Pleas,  one  in  tbe  time  ioOen 
t&c  lo^n  Cbief  Suffice  Hale  toas  iJUDge  tljece,  tlje  ot&ec  in  t&e 
JUjD  C&ief  Suffice  Bridgman's  time,  it  batlj  been  refolbeo  tljat  if 
t^ere  toece  fufficient  ann  apt  tDO^os  to  Defctibetbe  Infant,  tljougfi 

in  ventre  fa  mere,  t&€  Debife  migtt  be  gOOD* 

"But  in  t&e  King's  Bench  t&e  3iuOge0  Once  Ijaue  been  DitjiDeD 
itpon  tW  point,  t&at  ais  tbe  Lata  ffano?  nob)  aDlungeo,  tibi0 
JDetiife  in  out  Cafe  feems  not  to  be  goou :  T5ut  (Souln  tfje 
Cafe  come  nolo  in  queflion,  Ije  faiD  be  teas  not  furc  t&at  tlje 
Lato  tooulD  be  fo  abjuDgeD  i  fo?  'tis  batD  to  Disinherit  an  Ipeii; 
fo|  umnt  of  apt  mom  to  Defctibe  bim  ■■>  anD  'tis  all  tbe  tea* 
fon  in  tbe  moiiOf  t&at  a  ^ans  intent,  iping  in  extremis,  tuben 
mott  commonlp  be  iss  Deattute  of  Council,  fljoulD  be  fabouceD, 


C  Whitrong. 


( 


I  o       Hill.  2  6  &  2  7  Car.  11.  in  Communi  Banca 


Whitrong  7/erfus  Blancy. 

.  TT^a®  Cerm  tlje  Coutt  HelitiereU  t^eit  ©pfnfons  (n  tU& 
Procefs  in-  j^  ^^^^^  North  c&ief  ittlfice,  tDfto  &ao  licatD  no  ^cffumentg 
to  Wales,    jjecefn,  bEUiB  abCent. 

€l)e  Care  toas  tW :  Clje  plaintiff  upon  a  3Iuiisment  in 
tU9  Count  fue0  out  a  Scire  facias  agaiuQ  tf)e  l|)efi;  ann  t^e  Cec« 
tenants,  tubicD  toa?  DttettcD  to  a  ^ijetiff  of  Wales  ^  tlje  Defen* 
Dant  i»  tetucneti  Cectenant,  but  be  corner  in  anti  pleabis  Non 
tenure  genecallp,  ano  tcabetfe^  tie  Eetutn;  ttie  paintiff  De* 
niut0. 
Ctno  point0  loere  fpo&e  to  in  t^e  Cafe. 
I.  CObet|)er  tge  Defennant  can  tcabetfe  tibe  Slieriffd  Eetucn  f 
^m  all  t()e  tlijee  3iu(iice0  agro^n  ttat  (je  cannot. 

2.  Oa&et&EC  a  Scif  Fac,  Ca. Sa.  Fi.  Fa.  &c.  tOOUlD  lie  into  Wales 

on  a  3!uii&nient  liece  at  Weftminfter,  ^no  tliep  agt^n  it  tooulD 
MM  lie. 

An  India-       Ellis  Jttflice  agce^D,  3If  Slubsmcnt  be  giben  in  Wales  it  coulD 

ment  may  be  HOt  bC  temObeH  ifltO  t&E  Chancery  bp  Certiorari,  aUD  fCUt  ^itliec 

j'cr°J'i  bp  Mittimus,  anu  tfien  Cicecution  taken  out  upon  t^at  JuDgment 
{)ete,  becaufe  fucb  3lutigment0  ate  to  be  cjtecuten  in  tgeit  pjopei; 
3lutij3tii(tion0,  anb  Tuci)  M»  tDe  Eerolution  of  tDe  3iufiice0  ann 
•Barong,  Cro.  Car.  34. 

'But  on  a  Subgment  obtaineb  fiete  €);ecution  map  go  inta 
Wales.  Bo  execution  can  go  into  t^e  ifle  of  Man,  becaufe  'tijs 

no  pact  of  England,    bUt  Wales  i0  unitCb  tO  England  bp  tfie 
Statute  of  27  H.  8. c.  26.  anb  tfietefOJC  in  Bedo  ano  Piper's  Gafe, 

,  2  Buiftr.  1 56.  it  toass  dem  tfiat  fuel)  a  *  mcit  of  execution  goe^ 

.Cro. 484    legallp into  Wales. 

The  Opinion      ^z  faio  fic  1)311  a  Eepo^t  of  a  Cafe  in  1 1  Car.  2.  tn^ete  a  spotion 

Rolf  3  J  '^''  toa0  niabe  to  qua«)  an  Elegit  into  Wales  5  but  it  bias  Denieb,  foi 

2  Sand.  ,94.  t|)c  Court  agc&b  t6e  aiUit  incll  ilTueb. 

T«ifd,„  denied     g,Q^g  jj^^g  ^g^jg  g  biffetcnce  bettueen  t|)e  King  s  Bench  ann 

tlje  Common  Pleas,  a0  if  an  CteCUtion  migl)t  go  into  Wales 

upon  a  lubgment  obtaineb  in  tljc  King's  Bench,  but  aiiter  if  in 

tj^e  Common- Pleas. 

But  tfte  latD  i0  tf)e  fame  in  botl&  Coutts,  Mich.  1653.  bettofen 
Wyn  anb  Griffith  tW  betp  Cafe  came  in  quefiion,  ano  tljere  it 
ma  iDelb  tbat  Cjtecution  goe0  into  Wales  a0  ttiell  ass  into  anp 
pact  of  England  upon  a  3lubgment  in  tlie  Couttjj  of  Weftmin- 

fter. 
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,     3!ll  2  Bulftr.  54-  Hall  verfus  aotheram  It  fuaS  fielll  t^at  a  Ca.  fa. 

(l^all  go  Into  Wales  agafnft  t&e  Tail  upon  a  auogmcnt  cecoijeceD 
in  t&e  Kings-Bench  Ijeceagaintt  t&cpjfncfpaU 

€)f  tbe  fame  ©pinion  toae  Suffice  Atkins,  anD  tDat  tde  Defcn* 
tianc  cannot  atieti:  againit  tf)e  ^geriffd  Eeturn,  noj  a  'Bifljopis 
Certificate ,  ano  t&e  true  reafon  is  giljen  tip  mp  Loin  Coke  in     ^  , 
2  inft.  452.  fo?  tlje  ©fieriff  is  but  an  ©fficec  anu  6at&  no  Dap  in  wivf*' 
Court  to  fuftifie  fjis  Return. 

3n  fpecial  Cafes  Crception  map  be  maUe  to  tfte  S)&eri£fs  Ee« 
turn  h  trnt  t&ts  is  Op  reafon  of  t&e  fpecial  pjotiiaon  tbat  is  mane 
f02  tlje  Doing  of  it  bp  x\)z  Statute  of  W.  a.  cap.  59.  as  in  cafe 
too  fmall  JCTues  beteturncD,  0?  tbat  tbe  S&criff  return  a  Ecf' 
cons  h  t(je  ip»artp  in  bis  abetment  mua  alleDge  of  lubat  baluetbe 
aifues  are. 

adly.  Cbat  nottoitbflanDiug  tbe  common  faping  Breve  Domini 

Regis  noncurrit  inWalliam,  pet  a  Fi.  Fa.  Ca.Sa.  0?  anpCrecUtiOtt 

ftJbatfoeber  map  iCTue  into  Wales  upon  a  luDgmcnt  obtaineD  bere : 
^nD  it\  p|oi}e  tbis  be  confiDereD, 

1.  iS)oU)  Wales  ffljmetlp  ffooD  in  relation  to  England. 

2.  ^oUJ  it  IfooD  before  it  bias  uniteD  bp  tbe  S>tatute  of  H.  8. 

3.  j)oftJ  it  nouj  aanDS  fince  tbe  2Inion. 

I.  anD  as  to  tbe  ficfi  of  tbefe,  England  anD  Wales  mere  once 
but  one  ISation,  tfiep  ufeD  tbe  fame  language,  latos  anD  Eeli« 
gion,  anD  fo  continueD  till  tbe  time  of  tbe  Roman  Conqueff,  be* 
fo|e  tDbicb  tbep  toere  botb  compiebenDeD  unpec  one  name,  viz. 

The  Ifle  of  Great  Britain. 

TBut  toben  tbe  Romans  came,  tbofe  Britains,  uibo  bJOulD  not  fub- 
mtt  to  tbeir  poatt,  betooh  tbemfetbes  to  fucb  places  loOete  tbep 
tbougbt  tbemfelbes  moft  fecure,  tobtcb  biere  tbe  fountains  in 
Wales,  anD  from  mbence  tbep  came  again,  foon  after  tbe  RcA 
mans  toete  Djobe  atuap  bp  tbeir  Diifentions  bete,  anD  tben  tbefe 
Britains  en/opeD  tbeir  ancient  EigbtS,  as  before. 

after  tbis  came  tbe  Saxons  anD  gabe  tbem  anotber  Dinutbance, 
anD  tben  tbe  I^ingDom  toas  DibiDeD  into  an  l&peptarcbp  '■>  anD  tben 
alfo,anD  not  till  tben, began  tbe  Wei(h  to  be  DtffinguiQjeD  from  tbe 
Engiith  5  but  pet  at  tbat  time  tbep  baD  great  polfeffions  in  England, 

ws.  Cloucelter,  part  Of  Worcetter,  Hereford,  Shrewfbury,  tt)bicb 

tbep^ept  till  lining  offa  Djobe  tbem  out  of  tbe  plain  Countries,  anD 
maDe  tbem  flp  foi  (belter  into  tbofe  Mountainous  parts  in  Wales, 
inhere  tbep  noto  continue,  Cambdems.  anD 'tis  obfcrbable  tbat 
tbougb  Wales  baD  icings  anD  piinces?  pet  tbe  l^ing  of  England 
baDSupcrfo^itp  obcc  tbem,  fo?  to  bim  tbep  ujecc^gmagcts,  Camb- 
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den'  6V.  €Se  C^jJiti  i^firfee'ps  (mpfpttt^  d  SiUttdlUfltJite  DlgltitpjSel- 
dtifs  Titles  of  Honor  5 f^. 

2diy.  Ourtnc  tljt  t5ftti£i  ^t  i%t  ^epatattdf*  Waits  gati  wnfnrt 
tarn  aiiD  Cuftoniis  from  t^ofe  in  England,  tDfjeitcc  t^at  fapfng 

ttHM  iW  t^ZfXi  viz.  Bfeve  Dbftiirii  Ftegfs  rion  currit  in  Walliatn  ^ 

^et  tijt  parliamEnt  tif  EngUnid  before  tljat  time  mate  tm&  ta 
Sintr  Waffes  5  ^^  tlje  Sftt  offi^  Edw.  i.  fo|  confirmation  of  t&e  olD 
gmt  tWttt  of  flje  lltb^ctiis  at  England  anD  of  ttie  iFo^eflsf, 
uifjiclj  Eitnctg,  CDat  certain  Duties  Itjall  be  paiD  fo?  eijeup  S>ack 

of  CSiOOf,  &c.  etfjO^teftfiUt  tif  Wales,  2  Inft.  551. 

V  ^0  tljeStdfrtte  3  Eci^.  I.  cap.  17.  tdf)ic!)  gi^cs  rcmeUp  if  d 
t)(ffref!3  be  tafeen  ano  o^aittelr  in  a  Calllej  anD  upon  tieUbecan^e 
ftettiahDeiJ  bpt&e  ^fteriff,  ifttje  lo^u  of  tbe  Catfle  fljouiD  refttfr, 
Dertiigljt  raife  t(je  Poffe  Giomitatus,  anti  fteatuoton  t&e  Cattle  ^ 
ano  if  fiicb  Detainer  o?  refufal  be  in  tfie  ^^arcbes  of  Wales,  tffz 
MttQi  as  tfje  Statute  faitb,  is  ®o^eraio:n  lo^o  of  all,  ano  fljall 
Bo  tiffbt  upon  complaint  h  anti  tbe  Conqueft  toais  not  raaue  till 
9  E.  I.  fo  tljat  at  tijat  time  lliteMe  tbougb  Wales  bao  Wnte& 
vaugh.  400.  of  its  otun,  pet  tfte  l&ingis  of  England  toere  ^obereigns  to  tbofc 
Princes  5  anu  tbflugb  tbep  bat*  tmn  of  tbeir  otun,  pet  mere  tbep 
bdunti  n^  tbofe  tfiat  bjece  maoe  Ijere  5  ant  tbougb  tbeir  pjincejs 
ban  ojtiinarp  remebial  ctitits,  pet  in  Cafes  ertrao^binacp  tbe 
!^{tiS0  (KQirits  bere  tun  into  Wales  ^  aitb  it  toas  not  foj  toant  of 
^btber,  but  b^caufe  tbere  m$  m  neeb,  fo;  tbat  it  inent  to  fel« 
tarn  '■,  ahb  ibben  tbe  lyings  ttit  bio  itfue  it  ms  neceflatp  to 
i^itetf  it  to  tb^  ^bisrifitdf  an  cngiii^  Cduntp,  fo;  Wales  foas  not 
tben  bibiben  into  Sbices  5  but  aftettoarbi^  Uy  tbe  9rt  caUeb  Sta- 
*  1  Inft.  195.  wtum  Waiiias  is  Edw.  I.  *  it  Ms  bitjibebinto  Oj;  Countie0,  ano 
4 Inft.  239.  ti&ien  agaiit  bp  t&e  ^ct  of  2?  tt.  8.  cap.  26.  it  m&  bibibeb  into  t&c 
DtbetGic  Counties. 

'!But  buting  tbis  tfttte  t^ete  tbete  frequent  ^oKilities  betbieen 
Ettgiafrd  anb  Wales,  until  hip  tfie  Coniittei!  in  Edw.  i  time  tfiep 
Uiere  uniteb. 

%i&  p^etenbeb  tbat  H.  ?.  iratbec  to  fidw.  i.  bjas  t&e  €on' 
timxiih  anb  'ti&  probable  fometbind  confibetable  migbt  be  bone 
iH  bt^  time  •-,  pt  tbe  abfoiute  Conquett  of  t^e  toboie  Dominion 
biajs  mabe  bp  Edw.  i.  (n  UJbofe  time  tbe  afb?efaiD  Statutum  Wai- 
vaiigh.  4.4,  lia^  Mi^mabe,  attb  after  tbat  tbe  (Statute  of  v  H.  8.  to  com* 
*'^  pKeat  tb^^ntbrt,  tbe  cnb  of  bjlfiicb  iS  fttciareb  to  b^ing  tfit^ib^ 

im  of  bbtb  to  ah  entire  ^mtpi  altbtbatit  map  be  bone  loitb 
itita,  'tis  enatteb,  Cbat  toe  Labis  of  England  be  erecitteb 

a  BuJft.  54.    tb^Ce;  fo;  bJbiCb  teafOn  it  iSbelb  in  5  Co.  R.ep.  Vaughans  Cafe, 

M.  49.  t|at  m  ^taWtr^  of  jeofails  bo  ejcteno  to  Waie^  5  mn 

in 


s>^ 
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in  2  Bulftr.  156.  *t!)e8)f)eciff0f  Radnor  upon  a  Scire  Fac  DimTeD  -  This  was  s 
to  Ijfnij  rctttCnell  Breve  Domini  Regis  non  currit,  &c.  anU  tDHlS  R«f°i"tion 
amecceO  10!.  fOlfjiSfalfe  EeCltcn,  Vide  19  H  6.  20.  Fitzherb.  ^p""""^"- 
Trial  pi.  40.  tit.  Jurifdidion,   13  E.  3.  23,  24, 34.  idem,  Brief  621. 
&Affize382> 

3t  tuas  ofaicctcti,  C&at  lip  crp^efs  p^otjifion  in  i  E.  6.  cap.  lo. 

Exigent  mtO  Proclamations  fljall  be  aUJacDeD  OUt  Of  t^C  Coiirtg  Of 

Weftminfter  into  Wales,  iD&icD  if  t&ep  nifg^t  befo?c,  tf)(0  taW 
Sua0  tljeu  r.eetilefis. 

'€i&  true,  tlje  f'pinion  of  tfie  patliamcnt  feems  to  ije,  tjiat 
i^att  it  not  baJn  fo?  tbigf  pacticulai;  piouifion,  fuclj  proclamations 
mig&t  not  r>aue  iffueo  ,  to?  bp  6  H.  8.  cap.  4.  fuclj  poclamations  Vaugh  414 
Juent  but  to  tlje  neit  Countp,  but  tljep  Ho  not  beclace  fo,  anH 
pctfjaps  tljep  migftt  gcouno  tbcmfclbesj  upon  tftat  Uulgar  Ccco?, 

Breve  Domini  Regis  non  currit  in  Walliam,  tobiCt)  ij3  not  tCUe  Un* 

\ti&  tlje  Claufe  be  limiten  to  original  Writs  onip, 
Objeftion.  Cljat  tlje  Statute  of  5  El.  cap.  23.  tofjici)  enacts, 

t6at  tlje  Excommunicato  Capiendo  (ball  bC  CCtumeD  in  tlje  Kings- 
Bench,  ann  takes  notice  ttiat  tbis  SBcit  10  not  returnable  into 
tfjat  Court  from  Wales,  anD  t&erefo?e  o^oers  tljat  tbe  Significa- 
vit  fljall  be  fent  bp  Mittimus  out  of  t&e  chancery  to  tbe  €bit^ 
3lu({ice  tibere,  anB  gibes  tbcm  poioet  to  make  p^ocefs  to  inferioi 
€)fficers  returnable  before  tbem  at  tbeir  demons  fo;  tbe  Due  €vz-- 
cutton  of  tbiS  mtiU  all  tobicb  ban  bfen  in  bain,  if  tbe  Capias 
niigbt  go  into  Wales  before  tbe  making  tbis  9cf. 

Anfw.  T3ut  tfiat  is  an  oiiginal  ^citit,  anH  fo  comes  not  un 
totbtsCafe. 

Wyndham  3iuffice  agtecD  in  omnibus,  and  faib  tbat  tbe  Sta» 
tut£  of  I  Ed.  6.  tuas  berp  neebful  ■-,  foi  if  a  ^an  IboulD  be  out* 
tatBeO,  if  tbe  Piocefs  fboulo  be  fent  to  tbe  ^beriff  of  tbe  nejtt 
ab^oining  Countp  in  England,  be  coulb  not  babe  anp  notice  tbat 
^e  mas  outlabiexi,  ano  fo  coulD  not  tell  U)t)en  oulatoeQ  o^  at 
to&ofe  S»uit» 

Vaughan  late  lojn  Cbfef  luftice  belti  ffconglp,  tfiat  no  emu*  vaugh.  39;. 
cutiort  tuoulD  go  into  Wales  toben  tbls  Cafe  mas  argued  before  ^  saund.  194. 
Ijim  9  and  of  t6e  fame  Opinion  loas  3luflic€  Twifden. 


Williamfon 
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Wjlliamfon  verfus  Hancock. 
Collateral     A    ^P^^al  QJecnict  ujas  founu  in  an  Cfertment,  Wjecc  ttie 

Warranty.    l\    <JCafe  UJa0 1 

Mod.Rep.192.  Richard  Lock  tfte  jTatljct  toas  Cetiaiit  fo?  iffe,  tm'tS  Ecmafn* 
Dec  ill  Catl  to  Richard  ijip  ©on,  Ecmaintiec  to  tfie  risftt  l^efcff 
of  tlje  JFfltljer,  tolja  IctJiesf  a  fine  Uiit&  21{att:antp  to  t&e  ufe  of 
Sufan  aiiD  Hannah  Prinn  in  jfa^  5  tftcp  fa?  TSacgain  attO  ®ale 
conDep  tijcti;  Cffate  to  tfie  Defendant :  €|)e  ®on  in  |)t0  jfat^etis 
life  time,  befo?e  tlje  oaatrantp  attaceec,  cotnee  of  full  age  5  t&e 
f atl)et;  Dies  i  €6e  flueaion  teas  tDfietljer  t6c  Song  entrp  toasf 
batteD  bp  t|)i0  collateral  C^atrantp  tfjus  Oircenbeo  f 

ann  tbe  tlj?&  3ii(ficej3,  abfente  North  c&ief  IMiiti  fuere 
cleat:  of  C>pinion,  tbat  tbe  collateral  CSlarantp  tnais  a  batr  to  tbe 
Son,  anD  fo  3!uDgment  tDa0  siben  fo2  tbe  Defenbant. 

Ellis  3iufiice  belb  tbat  W  C^ntcp  10  ta^en  al»ap  ^  foi  m  eber? 
CHacrantp  ttno  tbinB0  are  implicb,  a  Voucher  ano  Rebutter ;  be 
tbat  come0  in  bp  Cloucber  calletb  tbe  perfon  into  Court,  foba 
10  bounb  in  tbe  Olarrantp  to  befenb  W  IBligbt  02  jiielo  bim  otbec 
Lanb  in  reconipence,  anb  muff  come  in  bp  p^ibitp  h  but  if  a  ^att 
babe  tbe  (Effate,  tbougb  be  come0  in  tbe  Port  be  map  rebut,  tbat 
i0,  be  map  repel  tbe  Action  of  tbe  Oeic  bp  tbe  SBarrantp  of  \{^ 
anceffo^bittboutftietoingboU)  tbe  Cffate  came  to  bim,  Fitzh.Nar. 

Br.  135. 

3in  a  Formedon  in  tbe  Difcender  to  fap  tbe  9nceffo2  enfeoffeti 
J.s.  biitb  COarrantp  ftiitdout  Qietoing  liofu  J.  s.  came  \iis  W  Cffates 
i0  goob. 

objeft.  3!t  Uja0  objected  bp  Serjeant  Maynard,  tbat  no  perfott 
can  taHe  abbantage  of  a  coarrantp,  tobo  come0  in  bp  loap  of 
ufe,  a0in  tbi0Cafe. 

Anfw.  05ut  'ti0  eicpieOp  refolbeb  otberujiie  in  Lincoln  Coiledge 
Cafe,  3  Co.  62.  b.  auti  tbe  Prions  in  tbf0  Cafe  came  in  bp  limita^ 
tion  anb  9tt  of  tbe  lE)artp,  anb  tbe  Defenbant,  Mjo  batb  tbe 
Eebetfion  liHetoife  \s^  Limitation  of  dfe,  tbougb  be  be  in  tbe  Poft, 
Iball  tafee  benefit  of  tbe  marrantp  a0  aifignip  toitbin  tbe  Statute 
M  d  Rep  181  of  97  H.8  c.  34.  anb  fo  it  tDa0ref0lbeb  in  Fowl  ano  Dobies  Cafe  in 
'  '  tbi0  Court,  tbat  be  tobo  comeJ  in  \i^  toap  of  ufe  map  rebut  h  and 
3luttice  Jones  in  bt0  Report  foi.  199.  affirmss  tljc  fouttlj  tefolution 

in  Lincoln  Coiledge  Cafe  tO  bC  iatU* 

Jt 
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3It  toa0  fo^tneclp  oblecten  6p  tlje  tm  €Utt  Suffice  Vaughao, 
tftat  tW  EKatraiup  ffoe0  onip  to  tfje  ^eirg,  not  to  tfie  aOignjf, 
ann  fteret&e  Cffate  toais  conuepen  bp  tfie  tftio  Prinns  bcfoie  t&e 
CDattantp  attacdeti. 

Anfw.  I5i\t  ttiljen  tlje  €fiatE  palTetfj,  t&e  aiiactantp  ann  Colje« 
nant  folloioetb;  ann  tge  ^(Tign^  (tiall  fiabe  tge  benefit  tbeceof 
tboufflj  not  nattieu,  ano  fo  fg  tlje  3ut|)02itp  of  38  E.  3. 26.  if  a 
caattantp  be  mabeto  a  ^an  anb  IM  ^e(i:0,tbe  mm^  tbougb 
not  nameb  (bail  Eebutt,  but  be  cannot  Cloucb. 

%oit  A.  enfeoff  B.  toitb  COaccantp,  ann  B.  enfeoff  C.  tnftbout 
Ofen,  c.  (ball  boucb  a.  as  mm(i  of  tbe  lann  of  B.  fo?  tbe 
OLIatcantp  cannot  be  affipen. 

3In  tbiis  Cafe,  tbougO  tbe  ^llatcantp  niD  not  attacb  before  tbe 
(Sffate  in  tbe  lann  m&  ti:an£ifei:i:en,  pet  if  it  attacb  aftectuacns 
'tis  toelt  enougb)  ann  be  tobo  batb  tbe  polTeffion  fljall  Eebuct  tbe 
JDemannant  toitbout  fljeUJing  boto  be  came  \i^  tbe  poffcffion. 

31f  a  coattantp  be  to  one  ann  W  W^Q  tnitbout  tbe  ftJO?n 
Affigns,  tbe  affipfe  inne&n  cannot  ^oucbj  but  be  map  *  Kebutt ;  * '  inft'-^s-a- 
foi  Eebuitec  i0  fo  incinent  to  a  Martantp  tbat  a  Connition  not  ^^^ 
to  Eebutt  i0  boin  in  Lato :  OBut  'ti0  otbecb)ife  of  a  Connition  not 
to  (Koucb)  foj  in  fucb  cafe  pou  map  Eebutt* 

'Ct0  true,  it  batb  b^n  an  €)ptmon  tbat  be  U)bo  claimetb  abone 
tbe  (^attantp,  if  it  be  not  attacben,  cannot  talie  benefit  of  it 
bp  toap  of  aoucbet  01  Eebbuttet  ?  as  if  Cenant  in  Dotoec 
mattetb  a  feoffment  to  a  Cliliain  biitb  coattantp,  ann  tbe  lo^ 
entcetb  upon  bint  before  tbe  nefcent  of  tbe  QBattantp,  tbe 
Cliliain  can  neber  taHe  anbantage  of  tbt0  SBatcantp  \iy  m^  of 
Eebutter,  becaufe  tbe  toins  Citle  10  paramount  tbe  ^atcantp, 
ann  be  cometb  not  unnec  bt0  Cliate  to  tobom  tbe  Mmmt^  ms 
mane. 

If  lann  be  gtben  to  ttoo  'B?otber0  in  ifa^,  Mtb  eaiacrantp  to 
tbe  eineff  annbt0i^eit0,  tbe  eineff  nie0  biitbout  Iffue,  tbe  S>uc-- 
waoi  C^all  not  take  benefit  h^  tW  CBatrantp  fo;  tbe  teafon 
afo^efain. 

QBut  in  tbe  Cafe  at  'Bate  tbe  iHiatrantp  being  collateral 
ann  anneten  to  tbe  lann,  goetb  tnitb  tbe  Cffate ,  ann  tDbilff 
tbat  continues  tbe  L^attp  map  Sloucb  oi  Eebutt  5  fo  i^ztc  tbe  De« 
fennant  tbougb  be  be  onlp  Cenant  at  01iiu  foi  tbe  CQate 
10  in  tbe  'Bat5aino?0,  ann  tbeii:i^eit0  (tbece  being  no  Cwcu* 
cution  of  it  eitbet  bp  libetp  o;  Cntolment )  pet  be  map  Ee^ 
butt. 


3!u({(ce 
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3luffice  Atkins  m&  Of  tfje  fame  €)ptnfon,  tgat&p  tW  collate^ 
tal  mactantp  tU  Cnttp  pf  tlje  leflb;  of  t^e  jpIatnttfT  m$  taReit 
amap,  fo^  tiEf  tbe  nature  of  a  coUatctal  ^accantp  to  lie  a  'Bart  5 

•Jones Rep.  8 * Etffljt  10  touuD  l)?  It;  It  cjctlngui^cg  a  EigBt,  'tcs  annciceo 

199,  *°°-     to  t&e  lann  ano  run^  toitO  (t. 

38J  i;H  5     3f  tljen  a  collateral  caiarrantp  be  of  tW  nature,  'tf0  againtt 

6i.  Bro.Gar.4.  all  reafon,  tljat  Ijc  tiiljo  i$  t|)U0  ijounn  Q^ovAn  mafee  anp  Citie  to 
tlje  lauD  5  but  'tt0  berp  reafonable  t|)at  be  lobo  comes  in  quafi  bp 
tbat  Cltate  ajouiq  oefenD  W  Citle* 

"^fic  2Dp(nioni5  of  3!uflice  Jones  anu  3iull(ce  Crook  in  tbe  Cafe  of 
*Cro.car.368.*  Spirt  auo  BcHce  ba0  occafioncD  tb(S  ooubt:  cbe  Cafe  tuaies 
dioitlp  tbus :  Cann  being  fciCeo  in  Sk  bati  tb^fe  Bom,  Tho- 
mas, Francis  ano  Henry  anD  DebtfeD  lanHjs  to  tbe  tbio  elbed  in 
Call,  ann  to  Henry  tbe  ^eaootu  called  Warhay  (Wif)  8330  tbe 
Mm  in  queQion;  but  botb  not  limit  tobat  Cttate  be  (boulD  babe 
in  it  5  tben  be  abbs  tbefe  axao?D0,  viz.  Aifo  i  will  that  he  (hail 

enjoy  all  Bargains  I  had  of  Webb  to  him  and  his  Heirs,  and  for 
*Notwith-  want  of  Heirs  of  his  *  Body,  to  his  Son  Francis,  and  that  Mar- 
word^l^'he^*^^*  ftjould  have  it  for  Life.     Cann  bies,  tbe  ^^eabOlD  MS  ttOt 

had  but  an  E-  flue  Of  Webb's  'Bargains,  Thomas  bab  affue  Thomas  tbe  leiToi 

fnmZy^S:  Of  t^^ piaiutlff,  Henry  mabe  a  feoffment  in  iFfe  to  A.  anb  B. 

that  word  ex-  to  tbe  ufe  of  bimfelf  ano  W  SBife^  ano  to  tbe  pzm  of  tbeic 

othtr  than"°  '^°  'Boblcp,  Eemaiuber  to  bt0  otnn  rigbt  5)eir0,  toitb  OOatrant? 

mth  Bar-    againft  all  perfons,  anb  mn  ttiitbout  IllTue  ^  tbe  lelfoj  of  tbe 

gains.         paintiff  enters,  being  W  Coufin  anb  ^eir  anb  of  full  age  biben 

Henry  bteb.  3ln  tbis  Cafe  it  bias  belb,  tbat  if  it  bab  b^n  foumi 

tbat  Margaret  bab  an  Cfiate  fo^  life,  anb  tbat  Henry  entreb  itt 

Ibec  life  time,  tbat  it  bab  bo^n  tben  u  Marrantp  commenceb  bp 

i:>iirei0n  anb  bioulb  not  babe  homn  Thomas  tbe  Eeberfioner.  I5ut 

as  it  toas,  tbofe  tbio  Siubges  belb  it  no  'Barr,  becau(e  tbe  mar« 

tantp  began  bntb  tbe  feoffment  to  ufes,  anb  Henry  being  bim^ 

felf  tbe  feoffee,  it  returneb  inCtantlp  to  btm,  anb  bias  ettinct  a0 

to  tbe  KeberHon,  becaufe  tbat  bias  rebeileb  in  bim  in  ifk,  anD 

tberefo^e  tbep  belb  be  coulb  babe  no  benefit  eitber  bp  Ooucber  oi 

Eebutter,  it  being  beftropeb  at  tbe  fame  time  it  bias  createb : 

•But  Berkiy  anb  Richardfon  auffices  beib,tbat  quoad  tbe  Cttate  of 

Henry's  ff^ife  tbe  OHarrantp  bab  a  Continuance,  anb  tbe  grouno 

of  tbe  contrarp  opinion  migbt  be  becaufe  auftice  Jones  fa(b  tbere 

teas  no  fucb  Eefoiutton,  as  is  mentioneo  to  be  tbe  fourtb  in 

Lincoln  Coiiedge  Cafe ;  pet  be  affitmetb  tbat  berp  Eefouuion  in 

W  Oten  Reports  fol.  t9<^. 


Hiil. 268<.2y  Car.  II.  in Communi  Banco.       1 7 


€&ece  ts  aClaufe  in  t^e*  Statute  of  mt0,  mfficult  to  be^s7H.8,c.i». 

UnnCCttaOtl,  bp  tUljiCft  'tie  <£na£t£D,  That  every  CeJiHy  que  ufe  may 
take  fuch  Advantage  of  vouching,  &c.  as  the  Feoffees  themfelyes 
might ,  fo  that  Cejtu)i  que  ufe  have  the  Eftate  executed  in  him 
before  the  firft  day  of  May,  1556.  toljt'cl)  tOaS  3  pcac  aftec  tfje 

uiafeing  tf)at  Statutes  fo  tljat  tlje  Claufe  feems  to  be  erclu= 
0UE  of  all  otljets  to&o  ajall  come  in  aftertuatOG. 

Anfw.  T5ut  Ije  fuppoteD,  t^e  antention  of  t&e  Lato  ^afeecs  to 
be,  €:!jat  tijere  l^oulD  be  no  mo?e  Conbepanceg  to  afeg:  Xut 
becaufe  tljep  p^Efumeri,  tbat  at  Sell  ^en  migljt  not  fenoto  of  it, 
tbei:efo?e,  left  ttie  pacties  ajaulD  be  anp  tnape  p?efut)tccti,  tbep 
gaije  iibertp  till  fucb  a  time  to  Qoucb  o?  laebutt,  tuitbin  tuljicft 
time  tbcp  migbt  babe  Come  imoiuieDge  of  tbe  Statute,  ana 
tben  it  tuae  fuppofed,  tbep  tnoulb  make  no  mo?e  LimitationiS  to 

-But  tbousb  tbep  imafiineb  tbem  to  be  left  erptcmg,  pet  t&ep 
wmt'Q*  Since  tben,  tbe  J^acliament  gabe  leabe  to  €Ioucb  o? 
Eebutt,  tobilft  tbep  coulD  in  teafon  tbinfe  tbcre  tooulD  be  anp 
Conbepance  to  Slfes,  'tis  but  ceafonable,  uiljilft  tbep  do  conti- 
tiue,  tbat  tbe  patties  ajoulD  Ecbutt,  efpeciallp  Once  moft  Con. 
Uepanceis  at  tbts  bap  ace  mabe  to  fl^Ces. 

Windham  Suffice  acco?o  in  omnibus,  auH  fo  Subgment  toas 
gibcn  as  afo^efaio, 

Anonymus. 

DOwer,  H^z  Cenant  pleabs,  Cbat  a  leafe  tnas  mabe  bp 
tbe  ^usbanb  fo?  99  peats ,  befoie  anp  title  of  Dotoec 
tiio  accrue,  tobicb  leafe  bias  pet  in  being,  anb  ajctos,  tbat  tbe 
LelToi  aftectoacbs  gcanteb  tbe  iXebecfion  to  J.  s.  anb  bieb,  ann 
tbat  J.  s.  bebifeb  to  tbe  Cenant  m  life- 

C|)e  Demanbant  tepUcs,  Cbat  tbe  leffo?  mabe  a  feoffment 
in  IFee,  abfque  hoc,  tbat  tbe  EebecSon  bias  gcanteb  prout,  &c. 
€be  Cenant  Demuccs* 

Newdigate  Secjeant,  fo?  tbe  Demanbant,  atgueb,  Cbat  tbe 
pea  bjas  not  goob,  to  tobicb  be  toofe  febetal  (Speceptions, 

I.  Except.  Ct)e  Cenant  \s^  W  piea  confeffctb,  Cbat  tbe  De* 
manbant  ougbt  to  babe  lubgment  of  tbe  Eieverfion  expeftant 

upon  the  Leafe  fO|  99    peaCS,    de  tertia  ,    bUt  OOtb  not  fap , 
parte. 

D  2.  Except. 
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2.  Except,  ^m  i0  tu  ®mt  of  a  EeiiecQon  pleatien,  nnn 

'tf0  not  hie  in  Curia  prolat'. 

cijen  fo?  tfje  fatter,  80  tig  plcaneu,  'tisi  not  gooD :  pt  a^mu, 
if  DotDEC  be  l)?oug!)t  agatnft  leffee  fo?  peacgj  (je  map  tiifcljarse 
Ijimfclf,  bp  pleauinjj  tlje  continuance  of  610  leafe,  micing  tD&icft 
time,  tlje  Demanuaut  can  ijabe  noCicecution  h  but  licretDe  Ce» 
nant  is  no  U)ap0  concernen  in  tbe  Leafe^  'tig  Littleton  s  Cafe, 
jeonc  (!)all  tafee  aouantage  of  a  Eeleafe,  but  Ije  ft»bo  is  pact? 
02  pjibp,  anti  tljcrcfo^e  t^e  ielfee  in  tW  Cafe ,  being  pattp, 
tni0{jt  ijabe  pleaneo  tWy  but  tlje  Cenant  i0  altogetbet  a  ettan* 
gfir. 

'Befoie  tlje  Statute  of  Gioucefter,  cap  1 1.  jf  tbe  DemanD* 
ant  ban  tecobeteb,  in  a  teal  Action  againlf  tibe  Cenant,  tge 
Cerntoi  ban  been  bounn,  becaufe,  at  tbe  Common  Lato,  noboop 
coulo  falfifie  tbe  Eccoiietp  of  a  iFcee=bol0,  but  be  tubo  bao  a 
5Fcee=bolD  Ijimfelf  j  tW  Statute  p^ebents  tbat  ^ifcbief,  and 

Cna(t0,  That  the  Termor  (hall  be  received  before  Judgment,  to 
defend  the  Right  of  his  Term,  upon  the  default  of  the  Tenant,. 

anU  tfiouBb  tbe  Slungment  cannot  be  binb?eD  tberebp,  pet  €xe' 

ctttion  (bail  be  fufpenbet),  outing  tbe  Cetm  ■■>  ano  tberefoje  in 

Dyer  263.  b.  Cbe  labp  Arundel  b|ougbt  Dottiec  againil  tbe 

CatI  of  Pembroke,   toljo  mabe  Default,  anb  before  3luDgment 

tbe  Cetmo;  p^apd  to  be  ceceibeti  tipon  tbi0  Statute,  anb  pieabj$ 

n  leafe  mabe  bp  tbe  ipugbanb,  aftec  Cobettute,  lobicb  luag  aG 

CgneD  to  bitttj  aim  tbat  Ootoct  de  tertia  parte,  of  tbe  Eent 

n"° Vr'that  °f  ^^^^  ^^^f^>  ^^^  alfiffneb  to  tbe  Demanbant,  by  tbe  Couct 

rea°fon°butbe- of  Augmentations,  tobicb  toas  aftctbJatbg  confitmcb  bpjLcttecis 

caufe  that    pateuts  '■>  tbat  Cbe  accepteb  it,  anb  conelubeg,  Cbat  tbe  piea 

not"''affign    Of  t^z  ^tmM  ^30  bp  ColluOon,  between  bim  ano  bet,  to 

Dower   and  ntafee  f)fm  lofe  W  Cetm  b  9nti  tbisbia^  belD  illy  foi  t&e  Eeafott 

Srs^pLntfof  ffiben  bpmp  iLO?tl*Hobart,  That  it  is  abfuid  to  admit  two  Per- 
Confirmatiou  fons  to  difputc  the  Intcreft  of  a  third  Man. 

ma"kf  that       "^"^  UJbctbEc  tbe  Traverfc  i0  goob  0}  uot,  if  tbe  piea  ist 
good  which   naugbtj  3iubgnicnt  ougbt  to  be  giben  foi  tbe  Demanbant* 

was  void  be- 

^°'®"  Jones  Seri'cant  contra ;  Cbe  peabiug  i0  toell  niougb* 

1.  Cbe  Cenant  confelTetb,  Cbat  tbe  Demanbant  ougbt  to 
babe  Jubgment  of  tbe  Eebetfioit  de  tenia,  tnbicb  is  locil  enougb, 
omitting  tbe  ftio?b  (parte)  becaufe  be  claims  a  tbirb  part  of  fucb 
Cf  nemente  ^  anb  tbe  ticnant  confeiTes  (be  ougbt  to  babe  Jubg' 
ment,  tobicb  i0  full  enougb>  if  tbe  100^00  de  tertia  parte  tocre 
lobollp  omitteti. 

2.  $pe  agceeb,  Cbat  Uiljoebec  Claims  unbet  a  Deeb,  muft 
fljebJ  it ;  but  tbe  Cenant,  in  tbi0  Cafe,  bib  not  befcnb  bimfcif 

bp 
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bp  anp  ZitU  fcom  tfie  DEcti,  fo?  t6e  fubffance  of  t&e  ipiea,  tDlj(c& 
fecuceD  f){m,  tuajs,  Cljat  a  icafe  of  99  peats  toas  in  being, 
ano  bp  ijig  aUeoging  tf)e  Debife  of  an  €Qate  to  f)im  fo?  life, 
tttaHe  fap  tfje  ©jantee  of  tSe  EebecOon,  l)e  Din  but  alloio  tU  De* 
manoam'g  £acit  to  be  ti'ue,-6JDicl)  mcntionis  bim  m  Cenant  of  fbe 
^ree=boID. 

Cben  fo?  tbe  ^attec  of  tbe  l^Iea,  be  fapg  it  teas  gooD,  ann 
tbat  tbe  tenant  misbt  toeU  plean  tbe  teafe  fo?  peac0» 

'Bp  tbe* S)tatute  of  Menon,  Daniase0  ate  gibeninDotner, '3^.32, b. 
tnbete  tbe  Diisbanu  oieD  feifeti,  tobtcb  be  bio  in  tbis  Cafe  -■>  but 
pet  no  Damages  ougbt  to  be  paio  bete,  but  fo?  tbe  tbicn  patt  of 
tbe  Rent,  ano  tbe  tbicD  patt  of  tje  RebecQon,  anu  tbecefo?E 
to  acquit  btmfelf  tbeteof,  be  map  toell  pleaB,  as  bece,  fo?iDbicb 

tbece  is  a  l^?eriDent  in  Hern"s  Pleader  355. 

€ben  be  faiiJ ,  Cbat  tbe  Ccaljetfe  teas  ill,  fo?  tbe  piincipal 
point  in  tbe  pea  tobicb  be  ougbt  to  banc  tcaberfeD,  tuas  tbe 
continuance  of  tbe  Cecm ,  ano  'tis  not  ntatetiai  tobo  gtanteu 
tbe  Uebctfion ,  0?  to  tobom  it  toas  gtanteo  ■■>  fo?  if  tbete  is  a 
leafe  in  being,  tbe  Demanbant  cannot  babe  Crecution. 

Cbe  Coutt  toete  all  of  ©pinion,  €bat  tbe  futittance  of  tbe 
plea  toas  goob ,  becaute  tbece  mas  a  p?ibitp  in  tbe  ©?antee , 
anb  it  Uias  fo?  bis  benefit  to  aboib  tbe  Demanbants  ^eifin,  be 
being  tbrcebp  entituleo  to  tbe  Eent,  ant>  be  map  pleao  tbis  ]3lea, 
to  fabe  bimfelf  ftom  Damages  giben  h^  tbe  S)tatute  of  Merton : 
^ut  as  to  tbe  Ccabetfe> 

North  Cbief  Juilice,  anu  Wyndham  Suffice,  inclineb,  €bat 
tlbe  Crabetfe  toas  toell  tafeen  j  fo?  if  a  Diffeifo?  pieabs  tbe  li^e 
pea>  30  bete,  'tis  not  gooa,  anb  tbeccfoie  toben  tbe  Cenant 
allebges  a  (jE>?ant  of  tbe  Eeberfion,  tbe  Demanbant  map  toell 
ttabecde  it. 

OBut  Suttice  Ellis  anb  Atkyns  lucre  of  ©pinion,  €bat  tbe  Cra* 
fietfe  tnas  immatecial,  fo?  it  teas  tbe  leafe  ano  not  tbe  (5?ant 
tbat  toas  ttabctfable. 

OSut  becaufe  it  bias  allebgeo  bp  tbe  Demanbants  Ctnbo  of^ 
Ceceti  to  tefei;  it  to  tbe  Council  on  tbe  otbec  fioe)  tbat  tbis  leafe 
Co  pleaoeb,  toaiS  an  m  ^ojtgage,  long  Qnce  fatisfieb  3  it  loais 
cefmeo  acco?btnglp« 
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Wilfon  verfus  Drake. 

Prohibition    \    Prohibition  bcfttg  gCatltCU  UpOH  tfie  late  g»tatttte  f02  UfC- 

Feme  Sole  /-\  pofiitg  of  inteftates  Eftatts :  C6e  Defenuant  nemutreti ;  anti 
5u?by°speci-  m  Cafe  toas  no  ttio?e  t&an  tfjis.  ©UDetBet  t&c  i^UBljann  be« 
aity,  iheniar-iii{j  siomuiacato?  Of  tljc  JK[lit)C0  Cftatc  136  compellaWe  to  mafec 
the '  Hustand  Otlfcibutton  amoiiga  fjcc  mmm  o?  not  f 

Ihall  have  Ad- 

fiS^wiiT'     ^6^i^  <2Dafe  MS  argued  bp  Serfeant  Seys  fo?  tbe  2)efen« 
ST/heVay  Hani,  onii  by  Setieant  Jones  foi  tbc  plaintiff. 
makediflxibu-    ^jjg  cfrcumflanccs  of  tbe  Cafe  tnete  t 

K^Ved  3  Ferae  fole  bati  Dibetg  Debtg  Oroing  to  bet  bp  Specialty,  ibe 

matries  tbe  pialniff,  anb  bieo,  rtbe  lBonb0  being  not  put  in  fuit  bu= 
ting  tlje  Cobettuce)  tbe  l^Iaintiff  abntiniaec0,  anb  bee  oa^otbec 
fHC0  to  babe  a  Diftrtbutton  ■■,  anb  it  teas  inaccn  fo?  bim,  tbat  a  Con- 
fuitation  ougljt  to  go  becaufe  tbe  *  Statute  emnbetb  to  all  pec» 
fon0,  anb  tbecefo^e  tbe  i|)ugbanti5  tbougb  not  nameb,  ibaii  niafee 
bittcibution,  like  t&e  @>tatute  de  Donis  bjbicb  onlp  mentions 
(amt  €ltate0  Call  •■>  but  it  bais  bien  belb  tbat  tbece  ate  febetai 
otbet  caates  Call  beftbe^  tbofe  patticulac  inttanceis  tbece  men* 
tioneb. 

Cbe  Citle  of  tbi0  ^it  i0  general,  aitb  tbece  is  no  {^^eamble  to 
rebuce  it  to  particulate  5  tbe  enacting  anb  p^obifional  Claufe 
fpea^0  in  t^iet  places  of  all  petfons  bping  intelfate,  toitbiit 
uibicb  genetal  mm  a  feme  Cobett,  as  uiell  as  otfiecs,  is  coii' 
taineb. 

Ex  parte       rBut  on  tge  otbee  0be  it  bias  faib  tbat  tbiS  Cafe  is  not  in^ 
Oyer.       ftanceb  in  tbat  ^a  tobiclj  pjobibes  onlp  Mjete  tbe  i8)ttSbano  tiz^ 
fnteffate* 

as  to  bibat  foas  obrecteb,  tbat  tbis  ^ct  is  a  general  p^obiilon 
anb  ejrtenbs  to  all  Cafes  of  tbe  itHe  nature,  tbe  Citle  of  it 
alfo  being  general,  For  fetiing  of  inteftates  Eftates ;  to  tbat  it  teas 
faib,  tbat  before  tbe  making  tbiS  M  tbere  biere  manp  boubts 
in  tbofe  Cafes  againff  lobicb  a  p^obifion  teas  tljerebp  maoe, 
anb  tberefo?e  it  toell  became  tbe  p?ubence  of  tbat  parliament 
to  ta&e  abiap  all  Scruples,  anb  to  fettle  tbofe  tbings  lobicb  uiere 
to  apt  to  be  queSioneb :  Xut  no  botibt  bias  eber  mabe  befcje 
tbt0  Statute  to  bibom  aominiltration  of  tbe  COibes  caate 
fljouio  be  committeb  h  fo?  bp  tbe  Statute  of  31  Ed.  5.  cap.  u. 
pobier  teas  giben  to  tbe  ^^binarp  to  commit  ^bmintacation  to 

tbe 
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tfj0  beft  mmn  of  t&e  3lnteffate  ^  aiiti  t6ereli?e  it  Gas  fafl^n  agrab 

]t&9t  trje  *  ^ug&anD  as  being  tfte  bett  f  tieno  of  tlje  Mfife  ftias  im  ><^?,  Uv 

jtltuieD  to  m  i^mummtm.  2foilf:6: 

ann  tis  agc^n  on  all  fines,  tijat  no  ^Diffiibiitfon  fs  to  be^ns  i^^fis 
mm  bp  flit  ^Dminiftcato?  -■,  fo?  if  anp  @)u(t  IjaD  been  commenceD  f gj;,,  por 
fit  tbe  @)pii;itual  dCouct  to  tbat  putpofe,  a  p?ab(bition  teas  p?e'  Admini'ftrad- 
fentlp  gcantcD.    mm  tieen  tnas  tljete  to  Tettle  tbis  S^attec  bp  5"an',ed to'he 
^(t  of  pacliament,  toljiclj  tnas  fo  cleat  before  f  Husband  de 

QnD  'tis  tbe  itia?e  unltfeelp  tbat  tbe  CCates  of  ifeme  do.  f''  ^^^  ^'• 
iietts  (IjoulD  be  intenbeo  to  be  oifpofeo  bj>  tbis  ^rt,  toben  'tis  gSt^w 
confiDecen  tbat  all  tbeit  Clfates  confiff  onlp  in  tbings  in  Mon,  ^^om  he 
fiJbtcb  tbe  Cpusbano  mtgljt  celeafe  outing  tbe  Cobcctute  (fo?  all  p' 
tbe  ^oobs  in  poCfelTion  ate  bp  laUJ  befleo  in  tije  |)usbanD  bp 
tbe  intetmattiage)  ano  tbetefo?e  fucb  inconfinccable  tbings  map 
be  Uiell  intenoeo  not  tuo^tbp  tbe  cate  ano  pjobifion  of  a  pat- 
liament. 

Q^efiDes,  tbe  ^usbano  ann  2IIife  ate  but  one  petfon  in  laia, 
anti  tbis  S(t  p^obiDes  foj  tbe  fettling  3lnteaates  dilates  ■■,  uofo 
tbe  ailife  cannot  be  faib  to  Die  intcftate,  valm  bet  |)usbann 
Ctbe  better  part)  fuiuibes* 

TBefoie  tbe  mafeingtbofe  9rts  of  31  Ed.  3.  cap.  n.  and  21  H. 
8.  cap.  5.  tbe  Winarp  migbt  babe  granten  aominifltation  to  a 
@>traiiger  -■,  but  nob)  by  tbe  fitif  of  tbofe  Latos  be  is  tellraineD 
to  tbe  nen  ifrienb,  ano  by  tbe  otber  to  tbe  COiDotD  0?  nert  of 
3^in  5  fo  tbat  tbe  pouiec  bsbicb  be  bao  at  tbe  Common  lato, 
anD  tobicb  toas  too  often  by  bim  abufeo,  being  nom  reflraineb, 
^DminiSration  muii  be  granteo  as  pjefcribeo  by  tbis  tm,  auQ 
no  equitaS)Ie  conftructton  can  take  it  from  tbe  !|)usbanii  ^  (01  bob) 
can  it  be  iiitenbeo  tbat  tbe  parliament  tuouio  taHe  from  bim 
tbat  ^{qU  tobtcb  be  bao  by  tbofe  former  lab)S,  anu  prefer  tbe 
delations  of  W  2Bife  befo?e  bim  f 

'But  if  tbe  ^ife  fball  be  abiubgeb  an  Sintettate  b^irbin  tbis 
S(t  tben  tbe  l|)usbano  mutt  lofe  all  ber  Cttate  in  Action,  ann  be 
toill  be  tben  alfo  toitljin  tbe  rules  of  oiffribution  •■>  fo  tbat  be 
mtiil  be  at  all  tbe  labour  auD  pains  of  aomiuiaration  (lobtcb 
mult  be  gtanteD  to  bim)  to  befcnti  ano  get  in  tbe  €(tate,  ano  re- 
ceibe  no  benefit,  ioi  be  mutt  onlp  beouct  biS  Cjrpences  out  of  tbe 
profits,  anmiiftribute  tbe  oberplus. 

^e  is  intituleo  to  tbe  ^nminittration  toitbin  tbe  Statute  of 
Edw.  3.  i^e  is  alfo  intitulen  to  it  toitbin  tbe  Claufe  of  tbe  Sta- 
tute of  H.  8.  tobicb  enacts,  That  'tis  to  be  granted  to  the  Wife 

or  next  of  Kin  5  auo  it  feems  berp  unreafonable  tbat  be  fljouio 
bab^  no  profit  fo|  U&  labour 

iLafflp» 
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Hafil?)  3  jfemeCoijett  can  ne&et  lie  intentieD  to  npz  in. 
teffate  ti)ftl)in  tl)e  meaning  of  tlji0  Za  ■>  foi  tdat  Claufe  tngfcd 
tiite(t0  Uidat  Xonti  tt)e  O^Dfnarp  itjall  ta^e  of  t^z  ^minifimot 
i^  Deep  temat^abie  to  tl)f0  pucpofe,  Wt^  mounts,  That  if 

it  appear  the  deceafed  made  any  Will,  &c.  tUfifCl)  a  l^ettie  Co« 

fiert  cannot  no  tnitbout  get  ^ussbannsi  content,  ano  tjberefoje  fide 
10  not  a  pecfon  opfng  intefiate  toitliin  tl)e  intent  of  tw  tm* 

Curia  advifare  vult. 
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Najlor  verfus  Sharplefs  and  others  Coroners  of  Lan- 

cafhire. 

A  13  9(ti0tt  on  tfie  €afe  tnasi  b20Ug5t  fO?  a  Falfe  Return  Cafe  for  a 
itt  toljfcfi  tfie  Plaintiff  ret0  fo?t&,  tf)at  upon  aaHc  it  i(ru«  falfe  Return 
ins  out  of  tDf0  Court  to  tfie  COancello?  of  tl&e  Dutcljp  ^"'^  ^^^p  '^s- 
of  Laucafter,  p2ocEf0tDaj3  tiitcttcD  to  fit  Cojonecjs  being 
t^t  Defentiant0,  tuljic6  ioa0  HeliDeteD  to  one  of  t&em,  being  tDen 
in  tge  p^efence  of  tOe  pattp  tufio  mag  to  be  atte{!eo,  but  De  Oio  not 
emute  it,  ano  afteti»atti0  at  t|)e  Eetutn  of  tije  CSItit  tfjep  all 

tetUtneH  Non  e(t  inventus. 

%W  Action  b)a0  laiD  in  Middlefex,  anD  upon  i^at°^uiltp 
pleaOeD)  tge  Caufe  came  to  Ctpal,  annti&ete  ttia^  a  C^etoict  fo% 
m  paintiff* 

Baldw7n  ©ec^eant  moijeii  in  accett  of  3lugontent. 

1.  Except.  Cbat  tfje  action  ougfjt  not  to  be  laiD  in  Middlefex, 
but  in  Lancaftiire,  tDfjece  tfte  Tort  tua0  committeti. 

TBut  30  to  tSat  it  aja0  anfttJeceD  bp  ©erfeant  Turner,  uj^en 
tttiQ  ^attet0j  botg  of  tul)iclj  ate  mateiial  anQ  ace  lain  in  tma 
€ountie0,  tge  9rtion  map  be  b^ougljt  in  eitbec,  a0  if  tiBo  Ubel  in 
tSe  aumicaltp  fo?  a  Contcart  maue  at  LanD  in  DorfetOiire,  ann 
foj  fijfiic!)  tbe  plaintiff  b?ing0  an  action  in  London  againtt  one 
of  tfjem,  it  6a0  been  aOfuogcD  tbe  action  l{e0  in  citbec  Countp. 

2.  Except.  Wqz  action  ttiili  not  lie  againtt  tlje  fit  Co|anEC0, 
f02  tlje  Tort  tua0  none  bp  one  alone, 

a0  to  tbat  it  uja0  faio,  all  tlje  (a:oianec0  ate  but  one  ©fftcet  ^  fa 
if  one  ^l)Etiff  fuffec  an  Cfcape,  botlj  are  liable  h  but  in  tljis  Cafe 
ft  Ijan  Wn  ill  to  Ijaue  bjougfjt  tlje  action  onlp  againtt  cne,  be« 

caufg 
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caiire  tge  gcounn  of  it  f0  tl)e  falfe  Eetuctt,  tn|)fcd  toad  ntaOe  bp 
fit  €o?onct:0. 
auD  a0  to  tlje  ficd  deception,  tgece  coulD  be  no  tioubt  nofu, 
*  Stat  i6  &  Ci""  "ff  ^"^  Sleroia  "tig  *  fjclpen  tfiougfj  tfie  Ctial  bz  in  a  tuiong 

X7  Car.  s.c.S.  COUIItp. 

TBut  tljg  Couct  fait!  tljat  Statute  ficlpj;  a  Miftrial  fit  tfie  p^o^ 
per  Countp,  but  not  toljcre  tfie  Countp  (g  miffafeen ,  ano  inclmen 
iifeeiuifE  tbat  tW  9ftion  toas  tuell  b?ouff{)t  asnintt  ttie  fii^  fo?  tljtss 
Co?t  cornmitteo  bp  one  Coionec  j  but  if  it  Ijau  b&n  fo?  not  ar= 
urns  tbe  lg)attp,  in  fucb  a  Cafe  it  ougbt  to  fiabe  be^n  biotigbt 
agalnft  tbe  Coronet  toljo  toad  p^efent  toitb  tge  petfon  to  be  ar^ 
reffeD ;  fo?  tljat  bat)  bfen  a  perfonal  Tort  tobicb  couin  not  babe 
tm  cbatgeD  upon  tbe  reff* 

Edwards  verfus  Roberts. 

That  he  did  nr^ipas,  plaintiff  bcclaced  tbattbe  Defennant  pjomifeo  to  pap 
and  doth  not  _l    Uw  (o  ttiucb  S^onp,  trt  confinecatiott  tbat  be  toouiD  fojbeac 

fay  hucufque,    tO  fttC  bi«t,  anQ  tben  be  abetd  tbat  be  bin  extunc  rotaliter  abfti- 

^°°^-  nere,  drc  C3pon  Non  Affumpfit  pieabeB  a  aictbict  toas  founn  fo| 
tbe  paintiff.  ^nbit  bjass  noto  mobeb  bp  Turner  ©etjeant  in  ac» 
left  of  Sluogment. 

I.  Except.  Cbe  confiberation  intend  a  total  forbearance,  and 
tbe  abetment  id  tbat  ftom  tbe  mafting  of  tbe  p^omife  be  bid  to- 

taUp  fO?beatj  but  DOtb  not  fap  hucufque  :  Sed  non  allocatur,  fOJ 

tbat  i^all  be  fntenbeb.  anb  it  toad  tbe  Opinion  of  tbe  tobole 
Couct,  tbat  if  tbe  Confioetatton  be  (ad  in  tbid  Cafe  J)  bJbollp  ta 
forbear,  tbe  paintiff  bp  an  Abetment  tbat  ftom  t^t  making  tbe 
pjomife  hucufque  be  bib  fo^beat,  id  Uiell  entttuleb  to  an  Action* 

^  li&e  Cafe  biad  tbid  Cetm,  lobece  tbe  Confiibecation  toad  ad 
before,  anb  tbe  Abetment  toad,  tbat  be  fo^bo^e  feben  i^ontbd ; 
anb  being  mobeb  in  ^cceft  of  33ubgment  bp  S)etjeant  Baidwyn 
becaufe  'tid  not  fain  hucufque,  t»bicb  implied  tbat  after  tbe  feben 
^ontbd  be  bib  not  fojbeat,  it  biad  notbiitbfianbing  belb  goob,  it 
being  a  teafonable  time  •■>  anb  tbe  ratbcr,  becaufe  if  tbe  9aion  bab 
been  bjougbt  bJitbin  tbe  feben  ^ontbd,  anb  tbe  paintiff  ban  abec« 
teb  tbat  hucufque  be  fojboje,  it  ban  been  goob  cnougb«  Qyxre. 


Reed 
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Reed  verfus  Hat  ton. 

IB  a  fpecial  aietnict  tit  €izammt  tljs  €Xuefffo!t  bid  aiife  up'  oevire  pay. 
on  m  conacuctioit  of  tlje  mom  dta  2:(Iim  -,  %\)z  Cafe  being  2//  4'', 
ttji0 :  John  Thatcher  tijas  feifeO  in  ifo^  of  tlje  |)oufeg  in  queilion,  Fee. 
aiiD  tJiD  D£\)ife  tOem  to  IjiiS  %m  R^obert  5   in  mijicf)  mill  tijece 

toaiS  tljiS  Claufe,  viz.  Which  Houfes  I  give  to  my  Son  Robert  up- 
on this  Condition,  that  he  pay   unto  his  two  Sifters  five  pounds 

a  year,  tfje  ficft  papment  to  bcffin  at  tlje  fictt  of  tfje  four  moll  ufual 
jfeall0  tbat  fljall  nert  happen  after  tbe  tieatl)  of  tfje  Celfato?,  fp 
asi  tlje  faio  jfeaff  be  a  99ontlj  aftet  Ijis  Ucatlj,  toit&  a  Claiife  of 
€ntc?  fo|  Bonpapment.  Clje  Ceffato?  Qiesi ■■>  tbe  i^oufe^  ace 
U)o?t[)  16  1.  per  annum  ^  onH  tuljetbec  Robert  tlje  ®on  fljall  i)aue 
an  Cllate  fo?  life  onlp  0?  in  fee  luais  tlje  Cliieflion. 

Cljis  ujas  atpeo  h^  Jones  Setleant  fo?  tlje  Plaintiff,  ann  bp 
Seys  @)etfeant  fo?  tlje  Defennant^ 

9nti  foi  tlje  Plaintiff  it  tuag  faio,  tbat  Robert  ijan  but  an  €'  Ex  parte 
(late  iQi  life  j  'Ciis  tt:ue  in  mott  Cafes  tlje  c:2:(o?o  paying  mahess  Quer. 
a  fee,  to&et;e  tljece  i0  no  etp^efjj  fee  limiteti  s  but  tlje  Diffeccnce 
10,  viz.  tij^ete  tlje  S^onp  to  be  pain  tis  a  ^um  iw  ijcofe,  let  it 
be  equtualent  o^  not  to  tlje  nalue  of  tlje  tbing  DebifetJ,  tbe  Debifee 
fljalt  babe  a  fee,  tbougb  tbe  Cffate  be  not  nebifen  to  bim  anti  W 
l)z{U  h  but  if  it  bean  antiual  papment  out  of  tbe  tbing  DebifeD, 
m  in  iW  Cafe,  it  toili  not  cccate  a  fee  toitbout  apt  U)o?is0,  be= 
caufe  tbe  Debifee  batb  no  lofs,  attB  tbetefoje  it  batb  b(^n  belD 
tljat  if  a  Debife  bemabeto  ttua  ©ons,  to  tbe  intent  tljat  tbep 
Gdall  beac  equal  ibace  toioacbd  tbe  papment  of  40 1-  to  ^^{^  Wiitz 
fo?  life  5  tbe  @ons  ban  onlp  an  Cffate  fo|  life  becaufe  *ti0 
quail  an  annual  Eent  out  of  x^z  profits  anb  no  ^um  in  gtofs, 

*  Cro.  Car.  157.  Broke  Abr.  tit.  Eitate  78.  *  Jones  nr. 

anb  *  Colliers  Cafe  U)a0  mucb  telieD  on  tobete  tbis  berp  tiiffe«  *  ^  co  i^ 
rence  toas  taken,  anb  allotoeD  tbat  paying  2  5 1.  in  gcofs  makes  a 
fee,  but  paping  50  s.  per  annum  ci;eatc0  onlp  an  €ffate  fo? 
life* 

911  Debifes  ace  intenbeb  fo?  tbe  benefit  of  tbe  Oeblfti^,  ann 
tbetefo?e  biljece  a  ^um  in  gcofs  i%  beijifeb  to  be  paib  tobicb 
fS  bone  acco?binglp,  in  fucb  Cafe  if  tbe  Debtft)^  fljoulo  bie  footi 
after,  tbe  ^onp  tooulb  be  lot!,  if  be  fljouin  babe  onlp  an  Cftate 
fo?  life ;  but  in  tbe  Cafe  at  15ac  tbe  Ceftato?  bp  a  nice  calcula* 
tioii  l)an  appointeo  tbOett  tfte  ficft  papment  fljoulo  be  mane,  viz. 

C  not 
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not  until  a  Month  after  his  deccafe,  tU&fC!)  &atfj  pjeUetlteH  t&atDa-- 

niase  Wt'b  otljeitDiCe  tntgf^t  DaDe  DappetieQ  to  ti^e  Detiife^,  if  no 

fUCD  piOUifion  DaU  hm\  maOe,  vide  Hob.  65.  Greens  Cafe. 

Ex  parte         'But  Oil  tlje  Otijet  fitJC  ft  tUaS  fafO,  t&at  Robert  ^an  a  jTi^*  foj 
i^ef-         tl)cus6  fjere  is  a  ©um  to  bt  paid  annually  'tig  a  ©urn  in  grofs , 
anti  Collier's  Cafe  luas!  alfo  teltcD  upon  on  tW  fioe. 

31t  toass  agraD,  toljere  papment  is  to  be  maoe  bp  tubiclj  tlje  De« 
jjife  can  fuitain  no  icfs,  t()C  COo?D  Paying  t&cte  tnill  not  inafee  a 
$ki  butif  tijetebe  anp  po(nbiliti>  of  a  lofsi  tbcte  itloill  create  a 
f  ep,  tobicb  i0  tbe  etpiefs  refolutfon  in  Collier's  Cafe. 

6(te  tbe  fibe  pounDs  id  papable  quactetlP)  anti  tbe  fitff  pa;)' 
inent  i$  to  be  mane  tbe  nejct  €luactec  after  tbe  beatlj  of  tbe  Ce- 
Cato^  fo  00  it  be  a  ^ontO  after  W  beceafe  5  if  tben  be  ibouio  bie 
a  ^ontb  before  Chriitmas,  tbe  Debife^  is  to  pap  tbe  tt)Ijoie  quar< 
tetip  papment  at  Chriftmas :  %o  tbat  if  be  iboulD  t^e  tbe  neirt 
tap  after,  indeab  of  babing  anp  benefit,  be  bJoulD  lofe  bp  tbiS 
sDebife  in  cafe  it  (botilo  be  conflrueD  tbat  be  ban  an  Cftate  onip 
fo;  lLife« 

Cbe  Court  mere  of  Opinion  tbat  a  legacp  01  Debife  i$  alb)ap0 
intenben  foj  tbe  benefit  of  tbe  partp  ^  fo  tbat  'tijS  reafonable 
to  make  fucb  confirtution  of  tbe  mnu  tbat  be  map  babe  no  pofS* 
bilitp  of  a  iofiS.  ^nn  it  batb  been  tefolbeb  Mjere  a  Debife  mm 
to  A.  upon  Conbition  to  pap  a  ^um  of  iponp  to  6.  anb  in  cafe 
of  £ailurc  tbat  b.  map  enter,  'tf<s  no  Conoition  but  an  Crecutoip 
*  10  ca  3«.  Debife,  anb  tbat  *  Mary  Portingtoo's  Cafe  m^  benpeD  to  be 

iLato  in  tbe  EefOlUtion  of  Fry  anb  Porter's  Cafe  in  tbe  King's 
Bench. 

ludement      ^"^  aftetb)atb0  in  tm  Cecm  Sluugment  bjais  giben  fO|  tbe 

J  s  "^  I  •  2;)efgiiaant,   m  ff  tbere  be  a  Debife  to  one  upon  oConoition 

to  pap  a  &\xm  of  ^onp,  if  tbere  be  a  poffibilitp  of  a  lofs,  tbougb 

not  berp  probable  tbat  tbe  Debifee  map  bebamnifieb,  it  iball  be 

conflrueb  af  ee,  anb  fucb  Conftruction  batb  Utn  aitoapis  ailobieti 

in  ©HiUJJ.    3if  A.  bebife  100  l.  per  annum  to  B.  papingaos.  'ti!3 

not  Ithelp  tbat  tbe  Debifee  fboulb  be  bampnifieb,  but  tio  poflible 
be  map  5  anb  tberefo^e  tbe  Cflate  in  tbtis  Cafe  being  limiteb  to 
Robert,  anb  cbatgeb  toitb  papmentg  to  tbe  Stifierd  buring  tbeit 
3Libc0,  botb  plainip  p^obc  tbe  intent  of  tbe  Celtato?,  luas  tbat 
tbe  Debifee  Ibouib  babe  an  CSate  in  fee  fimple  3  ano  lubgment 
toai5  giben  Of  co?Din0lp, 


Bridges 
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Bridges  verfus  Bedingfield. 

De  "B  C  toais  b^ougljt  upon  a  'Bon^  of  atoaca,  ano  t&e  b2eac&  Arbittament 
alfigneti  toajs  fo?  not  Deliuering  of  quiet  poffclTion  to  t&e  where  the 
}S)tauitiflt  of  @)eats! tn  a  OT&utcrj.  "^^hlZd^t 

Clje  Defenoant  crauc0  ©pec  of  t&e  "Bonti  anD  ConnitiottbVdonebythe 
luIjtcO  tnajs  foi  petfo^mance  of  an  Award  to  be  raaoe  de  prx-  AaofaScrax' 

miflis  vel  aliqua  parte  inde  j    anD  if  t&ete  fljOUlD  be  nO  Award  ^^' 

maoe,  t|)en  fo?  t&e  pefo?ttiance  of  an  Umpirage,  anti  pleaos  t&at 
tlje  9cb(tcato?0  mane  no  atuarn  de  prsemiffis,  but  tbe  2Impite 
atiJaiDeD  tfjat  tfje  l^iaintfff  fljoulD  abinde  upon  all  occaaons  fioin 
ttoo  ©eats  quietip  ano  peaceably  in  fuclj  a  CfiurcD  toitDout  anp 
Dtnutbance  mane  bp  t[je  Defcnoant  -■,  ano  tljat  on  tfje  fitff  Oap  of 
November  follotuinfi;  tlje  Dcfenoaut  fljoulD  oelibec  up  tbe  ®eat0  to 
tlje  piatntiff,  ano  tbat  eacf)  fljouio  beat  U&  oton  cbacge  ■■>  ano  bp 
Us  Plea  I)e  fattljct  fcts  fo?tf)  tftat  tlje  plaintiff  eniopeo  tftt^tats 
prout  till  tbe  30th  oap  of  oaober  neft  fo!loU3intj,  on  to^itft  Oap 
tbe  Seat0  tnete  pulieo  Ooltin  toitbout  biis  hnotuleoge  01  confent, 
per  quod  be  couiD  not  oeUUec  tbem  to  tbe  paintiff  on  tbe  faio 

firft  Oap  of  November. 

Clje  plaintiff  oemurteO,ano^etjeant  Jones  maintaincotbe  De*  ex  part© 

mUCteC,  ano  faiO,  tbattbe  piCaOing  of  nullum  fecerunt  Arbitrium  Quer. 

ijS  not  gooo  i  fo?  'ti!3  faio  de  pr^miffis  onlpjbJbereao  it  fljouio  babe 

been  nee  de  aliqua  parte  inde  ,  fO|  if  a  OBOttO  be  tO  pCtfO?m  ait 

amaro  of  tloo  petfonis  01  eitbet  of  tbem)  it  mill  not  be  fufficient 
to  pleao  tbat  tbofe  tm  petfon^  maoe  no  ^loato,  mitbout  aooing 

Dec  eorum  aliquis. 

Xut  if  an  atnaro  be  to  be  maoe  of  tbe  S^annois  of  Dale  ano 
Sale  01  eitbet  of  tbem,  ano  tbe  Stoato  iss  maoe  onlp  of  Dale,  'ti& 
tuell  enougb* 

2.  Except.  Viz,  Cbe  QlmpicaBe  is  tbat  tbe  Plaintiff  ibouio 
(jolo  tbe  S)eat0  abinde,  tobicb  i0  fo?  ebec  5  ano  tbe  Defenoant 
pleaog  tbat  tbe  plaintiff  cnjopeo  tbem  till  tbe  tbittietb  oap  of 

Oftober. 

3.  Except.  Viz.  Cbe  ^eat0  toece  to  be  oelibetco  to  tbe  piaitt* 
tiff  on  tbe  fftff  oap  of  November,  ano  tbe  Defenoant  pleaos 
tbat  tbep  toete  pulieo  ooton  before  tbat  oap  toitbout  W  P^ibitp, 
tnbicb  i$  not  a  gooo  piea  bp  inap  of  eiccufe  •-,  fo?  being  bouno  to  De* 
libec  tbe  ^zm,  be  i&  to  p?cbent  tobat  map  binoec  tbe  pecfo?mance 
of  tbe  Conoition* 
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'€t£i  asceeti,  tW  if  a  tljtng  be  polfible,  anti  aftecfuarQ^  tip  tbe 
*  Jones  179.  act  of  *  ®ou  becomeis  impofltfale  to  be  none,  t&at  toil!  be  a  goon 
Win's  Cafe,  jycufe  ^  a0  If  J  piomlfc  to  nelitjec  a  l8)o?fe  at  fuc&  a  Hap,  ano  tie 
Hies  before  tlje  Dap,  2  am  etcufeo,  21  E.  4.  70.  b. 

®o  if  a  Scire  Fac  be  b?ougbt  againif  tbe  "Bail,  ano  tbep  pleaD 
tbat  before  tbe  mnt  bmsU  tbe  principal  inais  bead,  tbis  tuas 
tieio  not  gooDupon  Demiirtec,  ttntefis  be  is  allebgen  to  be  beaO 
befo?e  tlje  Capias  atuatDeo  againft  bim,  Cro.  Jac.  97. 

OBut  if  tbe  action  of  a  g)trangec  intecpofe,  tobicb  makes  tbe 
tbing  impoffible,  tbat  is  no  eiccufe,  22  E.  4.  27.  9nb  tberefo^e 
'tiS  no  pea  fo;  tbe  Idail  to  Cap,  tbat  tbe  Principal  tuas  acteaeo  at 
anotbet  ^ans  S)uit  ano  ban  to  piifon,  fo^  tobicb  teafon  be  couID 
not  tenoec  biwij  Cro.  Eiiz.  815. 

@)0  if  31  neliuet  <@ootis  to  tbe  Defenbant,  anti  in  action  of 
Detinue  b^ougbt,  be  pleaos  tbep  ujctc  dole,  'tis  no  goob  plea , 
becaufe  tbe  belibetp  cbaiges  bint  at  bis  petil,  unlefe  be  unoectake 
*Cro.Ei. 815. to  feeep  tbem  as  biS  oton,  4 Co- * Southcots  Cafe.  %o  if  an 
Cfcape  be  b^ougbt  againa  a  (Coaler,  be  is  not  ercufeti  bp  alieog^ 
ing  tbat  Ctaitojs  bjoke  tbe  p^ifon,  Roll.  Abr.  i.  part  808.  Ec  fie 

de  fimilibus. 

Ex  oarte         ^^y^  3)EC|[eant  contra.    SS  tO  tbe  fiCfl  ^JJCeptiOtt  nullum  fece- 
Dgf;  runt  Arbitrium  de  praemiffis  i&  toell  enOUgb  5  fO^  tbat  implies  nee 

de  aiiqua  inde  parte,  eCpeciailp  if  tbe  conttatp  is  not  (beton  in  tbe 
Eepiication,  ant>  tberefoje  it  fl^all  nebet  be  intenbeb  tbat  an  a< 
tuatb  loas  maoe  of  Tome  pact. 

2.  'Cis  (atn,  be  eniopeo  tbe  Seats  till  tbe  tbictietb  of  oao- 
ber,  anb  tben  tbep  loete  taken  bobin,  To  not  being  in  rerum  na- 
tura  tbep  coulb  not  be  en^opeb  longer* 

9.  anb  tbis  ts  a  goob  eiCcufe  foj  not  belibeting  tbem  to  tbe 
Plaintiff  on  tbe  ficit  bap  of  November,  anb  fo  a  gooo  performance 
of  tbe  abiatb,  Co.  Lit.  206.  b. 

3f  A.  be  bounb  to  B.  tbat  c.  (ball  maccp  Jane  fucb  a  bap,  ano 
B.  tbe  ©biigee  botb  mactp  bet  bimfeif  befo?e  tbat  bap,  tbe  ©bii* 
goi  is  etcufeb  5  becaufe  b^?  bis  means  tbe  Conbition  torn  not 
be  pecfo^meb. 

Cbece  is  a  bifference  taken  tobece  a  C^an  is  bounb  to  be* 
Itbet  tbings  U)bicb  ace  in  bis  Cultobp,  anb  otbec  tbings  tpbicb 
ace  not  in  biS  poireflton  •■,  as  in  tbe  ficif  Cafe,  to  beiibec  mp 
5)o?fe  0?  Dog,  fo?  fucb  31  map  fecure  in  mp  @)tablE  fcom  ca-- 
funltics :  "But  in  tbis  Cafe  it  is  eip^cfip  faio  in  tbe  atoacb, 
tbat  tbe  p^opectp  of  tbe  €)eats  U)as  in  tbe  plaintiff,  ano  tbat 
tbep  b)ece  6;ceD  in  tbe  Cbuccb,  fo  tbat  be  coulb  not  pofltblp  (e- 
cme  tbem  in  bisi  ouin  l|3oufe  loitbout  fubietting  bimfeif  to  an 

action  ■■> 
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Action  h  ann  nn  ^foato  t^at  one  ^m  RjnU  talte  tge  (S^ood0  ofano^ 
tfier,  10  uoiD* 

TBut  if  tljE  l^Iea  is  not  gooo,  pet  if  t&e  aimpicage  be  naug&t, 
auDgment  is  to  be  giuen  fo?  tfte  Defenoaiit,  fo?  t!)e  aobantage 
10  CaUeD  to  !)i«i  upon  tbe  Demurtct* 

^no  as  to  tiDat,  t()e  Umpirage  is  but  of  one  fioe,  fo^  tije plain- 
tiff is  to  00  nothing,  mi  is  tlje  Defenoaut  to  be  acquitteo  of 
all  g)Uits« 

€0  U)l)icf)  it  taas  anftoereo  bp  tbe  plaintiff's  Council ,  Cl^at 
tfie  (Umpirage  teas  of  botft  Ooes  5  fo?  tfjere  being  ©nits  tsepenO" 
fng ,  'tis  atoatOeD,  tljat  eac5  fljall  beat  W  oton  Charges,  togicg 
is  a  benefit  to  tbe  DefenHant,  fo?  otj^ettuife  (feing  tlje  cigijt  toas 
in  t&e  Plaintiff)  tlje  Defenbant  fljoum  &abe  paiH  t&e  plaintiffs 
Coas  as  toeil  as  biS  oton,  fo;  lobicD  f)e  cannot  noiofue  Uiitbout 

forfeiting  bis  TSonll :     Curia  advifare  vulr. 


T 


Squibb  verfus  Hole. 

|)€  Plaintiff  bjougbt  an  action  of  Efcape,  ann  Heclaces  Efcape. 
Cbat  Ije  p?ofecuteD  one  J.  s.  in  tbe  Court  of  Ely,  upon  a  Aaion  of  Ef- 

*Bonll  ttiaOe  infra  Jarifdiftionem  of  tfiat    COttCt,  UpOH  ft)&iC&  be  cefs' was'u^i'!! 

loas  taken,  and  tbe  Defenbant  fuffeteb  btm  to  (§(cape.  Bond,  no: 

Opon  Bot  ©uiltp  pleabeD,  tije  31urp  founo  a  fpecial  ^ecoict  ^e^rifdiar 
to  tbis  z^t^i  viz.  Cbat  tbere  teas  fucb  a  Xono,  upon  UJljic&onofaninfe- 
tbece tnas  fucb  a  p^ofecution,  ann  fucb an  Cfcape  as  in  tbe  Oe^  """^  .^°f^' 
claration,  but  tbep  fino  factbet,  tbat  tbis  'Bono  toas  not  raaoe  in-  noEflpT 

fra  Jurifdiftionem  Curis. 

Maynard  ©etfeant,  W^^  atgueu  foi  tbe  plaintiff,  faio  tbat  tbis 
Action  toas  comnienceo  in  an  Infetiouc  Court,  upon  a  Xono 

lObiCb  tbe  plaintiff  fetS  fOltb  to  be  infra  Jurifdiaionem  Curisj 

anD  tbat  tbe  Defenoant  toas  ^tceffeo  ann  fuffeceo  to  Cfcape , 
ann  tubetbet  (if  in  ttutb  tbe  TBono  toas  not  maoe  infra  jurifdiai- 
onem) an  action  of  Cfcape  bjouio  ipe,  0?  tobetbee  all  tbe  piocfi^D« 

ingS  ace  coram  non  Judice,  toas  tbe  OOUbt* 

i^t  took  a  Biffecence,  tDbete  an  3infeciout  Court  batb  an  ^;igi' 
iial  lurifDiction  of  tbe  Caufe,  ann  batb  conuCance  of  fucb  a  @uit 
as  is  bjougbt  tbece  ?  foj  in  fucb  Cafes  tbe  pjoceeoings  ate  not 
mca  tubicial  v  but  if  an  action  is  bjougbt  tobete  piopetlp  no 
aaion  tiotb  Ipe?  all  tbe  pjoceebings  tbete  ace  coram  non  Ju- 
dice. 

at 
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Win 


at  t|)e  Common  jLaU),  one  tofio  ijati  a  pattfculat  3!ucffot(tton  ta 
i)0\x\  ^\£m  tuftgtn  a  LtOettp,  coulD  not  |)olii  anp  pea  of  a  tding 
UMl)  Dtti  actfe  out  of  tl)e  libettp,  fo;  t|)oug|)  it  foa0  ttanfito^p 
in  im  nature,  pet  belns  aUettseo  not  tDit|)tn  |)t0  3luriCDictfon,it  tDajs 

ill,  2  Inft.  251. 

Oaut  tDl^en  tte  Caufe  of  action  arifee  infra  Jurifdiaionem,  tfiat 

giUes  tf)cni  autljo^trp  to  p^oceeo ;  anti  t|)etefo?e  it  tooulD  be  fiatH 
tijat  tije  31uose  ann  ©fficcr  ftoulD  be  punifljeo  b^  a  conffruction 
to  make  all  ejttta  iuoictal,  tDl)en  ti)ep  j^abe  no  polTible  taap  of 
*Poft.  crow-finbmg,  tofjEtbcc  in  tcutf)  tbe  Caufe  WD  atifetoitl)(n  t8e*aucif« 
derWGood-i,j^jQ„  Of  t&B  Couct  0?  HOtt  TSut  tfie  ©fficct  ij3  bouno  to  obep 
t&e  pocefiB  of  tlje  Coutt,  if  it  appear  Cas  in  tlji0  Cafe,)  t&at 
tbep  gaD  conufance  of  it^  tbe3iutigei0  It^etoife  bouno  to  grant 
tf}z  p^ocefst,  otbetb}tfe  U 19  fubiea  to  tfie  piantiffis  action  foi  W 
tefufal. 

3!n  fome  Cafeg,  tbe  plaintiff  bimfelf  map  not  ^notu  lobete 
tte  'Bono  tuad  maoe  b  asi  if  be  be  Cicecutoi  of  tbe  C>blfgee,  &c. 
'B8Qtie0,  in  tijfjs  Cafe  'tf0  fet  fonb,  Cbat  in  tbe  aaton  beloto, 
tfie  Defenbant  pleabeu  non  eft  faftum,  ann  fo  bau  aomitteD  tbe 
3lurifoiction,  o^  atleait  ban  foatbeb  it  5  ann  it  toouibbe  aninfuffe^ 
table  mifcbief,  if  after  all  tW  labour  anb  cbarge  ttie  Defenbanc 
migbtaboiballagaim 

North  Cbief  3iuflice  faib,  Cbat  if  tbiis  Caufe  bab  been  trp* 
etr  before  btm,  be  uioulb  babe  it^on^fuiteo  tbe  plaintiff,  becaufe 
be  bab  not  p^o^eb  tbe  ttutb  of  b)bat  be  laiQ  boton  in  m  Decla« 
ration,  viz.  Cbat  tbe  'Bono  bjae  maoe  infra  jurifdidiooem  Cu- 
rix.  'But  a0  to  tbe  fatter  n&  it  (toob  upon  tbe  fpecial  aer« 
tiiiti  be  inclineb,  tbat  m  to  tbe  plaintiff  Mo  kneio  b)bere  tbe 
•Bonn  ttJas  mabe)  all  tbe  p?oceebings  toete  coram  non  judice; 
but  a0  to  tbe  Mim  it  m^  otberioife,  fo;  tbe  pieint  anb  p^o^ 
cef0  teoulD  be  a  goob  Crcufe  fo;  |)im,  in  an  aaion  of  falfe  im* 
pjifonment 


J 


udsment.     ^"^  aftettuatbiS ,  bp  tbe  ©pinion  of  tb^ce  lubges,  viz.  tbe 

Chief  Juftice,    Wyndham  anb  Atkyns  3iliftice0,  Jubgnient  loaS 

giben  fo?  tbe  Defcnbant,  Cbat  tbt0  bia0  no  Cfcape,  anb  tbat 
tbougb  tbe  partp  bab  abmitteb  tbe  3!utifoiafon,  bp  U9  pica  of 
non  eft  faftum  bcIoU),  pEt  tbat  coulb  not  gibe  tbe  Court  anp  3iurif= 
bictfon,  Wib  bab  not  anp  o^iginallp  in  tbe  Caufe  h  anb  tbe  Cafe 

*Roll.  AbF.   of  *  Richardfon  verfus  Bernard  tDa0  CiteO  a0  an  autb0?ftp  in  point, 

m.Efcap€8o9.jg^g,.g  j^^  plaintiff  lu  ait  action  b^ougbt  againft  an  Officer,  be^ 
clateb  in  Hull,  upon  a  Xonb  mabe  at  Haiiifax,  anb  \)^rt  awbg^ 

ment 
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mmt  atiD  execution ,  mn  t&e  Defendant  crcapeo :  0nti  in 
an  9Laion  bjougljt  fo;  t!jt0  Ccfape ,  tge  Declacatton  tuajES  telD 
ill,  becaufe  it  mti  not  aileuge  tijc  oaono  to  be  mane  infra  jurif- 

didiionem  Cutis. 

Ellis  3!utti£E)  Of  a  contcatp  C>pinidn  in  omnibus. 

Sams  verfus  Danger  field. 

Tp€  plaintiff  hzm  CoUertO?  of  t&e  Hcanh-^onp,  b?OU0t)t  Departure, 
an  Action  of  Debt,  upon  a  OBonD,  againft  W  3ub  €dl= 
leao^  conbitionet  to  pap  ftttb  Bums  m  fit  (boulb  receibe  (b)(tb< 
in  1 4  Oapis  attec  receipt)  at  fuel)  a  place  in  tfie  Citp  of  Worcefter, 
m  tbe  plaintiff  (botiib  appoint. 

C6e  Defcntjant  pleab0  paptrtent. 

'Cije  plaintiff  affignis  a  b^eaci^,  in  non-pai^ment  of  futb  a  @>ltnt 
receibeb  at  a  place  bp  bini  appointeb. 

Cbe  Defenbant  refopng,  ti^at  tbe  plaintiff  appointeb  no  fcilace  5 
anb  tije  plaintiff  bemnccU 

anb  aftct  atffunient  fo?  t&e  pllintiff,  bp  Jones  ©etjeattt,  tW 
luas  abfubgeb  a  departure,  becaufe  tlje  Defenbant  ougbt  to  babe 
pieabeb  fitff,  tbat  be  bab  pain  all  but  fucb  a  ®um,  foj  tobicb  as 
pet,  tbe  Plaintiff  ban  appointebno  place  of  papments  ano  lubg;' 
went  m^  giben  accoibinglp. 

Smith  t/erfus  Hall. 

IB  an  Action  b?ouffbt  apinft  tbe  Defenbant  fo?  Faife  impri-  Faife  impri- 
fonment,  be  ^uffifieb  bpbictue  of  a  Latitat,  ttJbicb  tbepiain=  ^°°^l^l  ^l^^ 
tiff  agceeb  in  W  lEleplication  ■■>  but  fattbee  ret  fojtb,  tbat  aftet  an  Aaion  on 
tbe  acteff,  and  before  tbe  Eetutn  of  tbe  2Bcit,  be  tendered  fuf-  ff^^f^  £^ 
ficient  Bail,  ftjbicb  tbe  Defenbant  cefufeb,  anb  Sffue  toass  jopn=  r^"for'refu- 
co  upon  tbe  tenoec,  bJ&icb  M&  founb  (b?  tbe  Plaintiff.  ^"s  f«ffi«^"^ 


fisil. 


Newdigate  @>Ec(eant,  itiobeb  in^tteff  of  SUbgrnent. 

I.  Cboujjb  it  toas  an  Dffence  in  tbe  Defenbant ,  tobo  tnag 
tbe  ^betiff'0  'Bapliffj  to  tefufe  goob  'miU  tuben  tenbjeb,  pet 
'ti^not  an  Offence  U)itf)in  tbe  Statute  23  H.  6.  cap,  10.  becaufe 
a  €)betift9  o^apuff  is  not  an  ©fficec  fntenbeb  in  tt)at  Stattite, 
neitbee  will  tbis  iSDffcnce  mafte  bim  a  Ctefpaffcr,  ab  initio,  ue. 

caufe 
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*Roii.  Abr.   Caufe  tlje  tafeing  tBai3  bp  latDfUl  pOCCfe,  Cro.  Car.  196.*  Salmon 
2  part   561.    yerfits  Percival. 

^  ^  Cfje  Defenoant,  ais  'Bapliff  to  x^z%W%  is  not  t6ep?ap£j: 

Officec  to  taKe  'Bad ,  but  tbe  ©ftetiff  |)(mfelf  muff  00  it,  aitQ 
tljeiefoje  an  Action  on  t!)e  Cafe  muff  Ipe  agatnft  tbe  T5apliff,  fo| 
not  carcping  tljc  l^artp  befo?e  tlje  ©betiff,  in  ojnec  to  put  in 
Ooail  5  but  an  action  of  falfe  3mp?ifonmcnt  U)iU  not  Ipe. 

2.  Cf)e  action  t0  laiD  ,  quare  vi  &  armis,  €^f.  in  ipfum  (t^e 
Plaint(K)  infultum  fecit  &  ipfum  iaiprifonavit  &  ut  Prifonaf  a 
tali  loco  ad  talem  locum  adducebat  8c  detinuit  contra  conliie- 
tudinem  Anglis  &  fine  caufa  rationabili  per  fpacium  triura  di- 
erum. 

%^Z  DefenUant  pleatietl  quoad  venire  vi  &  armis  necnon  to- 
tam  tranfgreffionero,  prster  tbe  taWug  auD  tCtCining  |)(m  tbiCE 

taps,  non  Gulp,  ann  ad  to  tbat,  be  pleaUen  tfie  Latitat,  anar* 
rant  anu  acreff,  ut  fupra  ^  but  tie  QletDia  being  onlp  againff 
tbe  Defendant ,  upon  tfje  feconn  :iffue ,  anD  notbtng  appeat^ 
ing  to  be  bone  upon  t!ji£f,  auti  entire  Damageioi  gtben^  'tidfo^ 
t^at  reafon  iiu 

North  Clitef  3iunice,  31f  t6e  mxit  anti  CBacrant  toete  goolr, 
tlien  tf)e  tefufing  Xail  i0  an€)ff»icetDftbin  ti)e  Statute,  of  23  H.6. 
ano  ais'tf0  an  ^ppjeifion,  To  'tis  an  Offence  alfo  at  i^z  Common 
latos  but  an  Mon  on  t|)e  Cafe,  anQ  not  of  falfe  3lmp2t* 
fonment  Ipetb  againff  tbe  ©fficec;  fo?  it  ujouID  be  M^'i  wx- 
reafonable,  bp  tbe  tefufalof  oeall  to  mafee  i6e  arceff  tortious! 

ab  initio 

%  fpecta!  action  on  t|)e  Cafe,  Ibati  tfietefo^e  been  tge  pjopec 
cemebp  againff  tfje  S&etiff ,  but  not  againff  tjie  Officet  h  fo|  an 
Cfcape  totil  not  ipe  againff  ^im,  but  it  muff  be  bjougDt  againff 
tf)e  @6eti£f. 

Kren  verfus  Kirby. 

Surrender  by  TB  Cfccfment,  tfjc  LeJXoj  of  t6e  Plaintiff  claimcD  unuet  a 
a  Di(reifor,not  j^  ©uccenbec  mabe  to  6im  bp  William  Kirby,  tubo  bab  an 
^°° '  Cftate  in  tfie  lanb,  after  tDe  beceafe  of  610  jFatbec,  but  en« 
tccb  bticing  Ijis  life,  anb  ttetebp  became  aDilTcito?;  anb  W 
Cffate  being  noto  tut;nel)  into  a  Eiglit,  ibe  mabe  t^e  Sutren-- 
bec  to  tbe  lefFoi  of  tfie  paintiff ^  all  tobicb  ujais  founb  bp  fpe« 
cial  ^ecbtct  at  tlje  CtpaU  anb  it  UlnjSablubgebtDat  tfie  %\\kw\* 


DetbiadboiD. 


3[t 
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3lt  toas  pjetentieti  dt^z  Ciialj  tl^at  tge  fati^erj  tugo  tt)a$:i  Ce^ 
nantfo^  life,  Ijati  futfeceti  a  Common  EecoDecp  in  tlizlLom 
Court,  ann  fo  W  fftutt  m$  fo^feiten,  f oi  toljicd  tDe  ^on  niigljt 
enter,  ano  t|)cn  t)ii^S)urteiniei:  15  gooD.  • 

OBut  tlje  Court  anftuereQ,  tijat  luieiiout  a  particular  Cuffom 
fo?  tfjat  purpofe ,  t^e  fuffecing  a  Eecosjerp  tuoulD  tnoife  no  f  o|= 
feiture  of  t6e  Cltate  5  but  if  it  Dio,  'tis  tDe  lojD  anti  none  elfe 
tt)t)Q  can  enter :  ^nn  To  ^ungment  m^  gitien  fo;  ttie  Defen< 
Hant 

Duck  verfus  Vincent. 

D€  OB  C  ttpott  osonu  f  onHittonetJ  to  petfoim  Coftenantg,  one  pica  to  debt 
of  toljicl)  tuais  fo?  payment  of  fo  mucO  i^onp  upon  mafeing  upon  bond 
ruci)  airurance0*  not  good. 

Clie  Defenoans  pleaneD  U  pain  tfie  ^onp  fuel)  a  Hap,  but 
Uotb  not  mention  toijen  tije  ^(Turance  lam  niaoe,  t{)at  it  migbt  ap< 
pear  to  ti)e  Court  tge  ^onp  tnas  immeoiatelp  paiD  purfuant  to 
tfie  Connition  j  anti  fo?  tfiat  teafon  tfie  Court  tuere  all  of  ©pinion 
t&at  ti)e  plea  tuast  not  goon  x  ^nn  Stuogment  m&  giiien  f02 
t^e  plaintiff  upon  Demurrer* 

Smith  verfus  Shelberry. 

115  Affumpfit  t&e  Plaintiff  neclateti  tijat  U  toais  polTelTeti  of  a  Affumpfit 
Cerm  of  80  pearg,  ano  it  m$  agreeo  ftettoeen  Urn  ano  tlje  upon  a  mu- 
Ocfenuant,  tl^at  Ije  ajoulD  alfign  all  IM  intereft  therein  to  t&e  De-  tuai  pro- 
fenoant,  teJljo  proinde  OjoulDpap  250 1.  antj  tbat  |)e  p^omifeD,  t&at  "*^^^- 
in  coufidetaticn  tljac  tlje  piatuttii  at  U2  requeff  Ijan  Khetuife  p?omi= 
feD  to  perform  all  on  W  part,  tl)at  ge  toouin  alio  perform  all  on  U$ 
part  3  ann  tijcn  ias  fo?t{)  tDat  tl)e  Defendant  Ijao  pain  a  <@uinea 
in  part  of  tlje  fain  250 1.  ann  tt)at  Ije,  viz.  t|)e  plaintiff  obtulit  fe 
toaffign  tl)e  p?cmi(res3  bp  31nnenture  to  tfte  Defennant,  toM 
toa0  toiitten  ann  feaien  ann  tuoun  Dane  neliijeren  it  to  ijtm,  but  ^e 
tefufen,  ann  afftgnis  tge  b?eacl)  in  l5on  papment  of  tfje  ^onp, 
to  a!|)icb  tlje  Defennant  nemurren. 

e  3nn  it  m$  fain  fo?  &im  h^  Baldwin  ©er^eant,  t&at  tW  toass  ex  parte 
not  a  goon  Declaration,  becaufe  tlje  Mgnment  ougljt  to  pjccene  oef. 
t|)e  papment,  ann  tljat  it  vuad  not  a  mutual  p?omife,  neither 

teas  tbe  obtulit  k  Vuell  fet  fO?tlj  ■■,    but  tbiSi  toa^  a  Condition 

^K^edent  on  tbe  piaintiffgi  fine  tuitbout  tbe  performance  UJ^er^* 

if  of 
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of  no  aafon  foouio  lie  agafnittde  Defendant)  Vide  7  Co.  Ughtreds 
Cafe,  foi.  lo.b.  becaure  It  ma  apparent  bp  ttie  piafnttis  oton 
C^etotng,  tbat  t&e  ^onp  toa^  not  to  be  patDtm  tbe  ^fftgnment 
tnaDe^  toi  tbe  plaintiff  10  to  aCTign,  anti  tU  C^efentant  pro- 

iode,  fnbiCi)  i0  a0  mUCb  ad  to  Cap,  pro  affignatione,  i0  to  pap  tge 

^onp:  lifee  tbe  Cafe  in  Dyer  76.  a.  Affumpfit  againff  t&e 
Defendant  tbat  ^e  pjomifeti  pro  20  ^ati^0  to  Helibee  400 
meiQU  of  mat  to  tbe  IplaintifT,  tbe  #2onoun  Pro  makes  tOe 
Contract  conoitional. 

Ex  parte  'But  Pemberton  ©etfeant  foi  t&e  Plaintiff  tieio  tbe  Declara* 
Quer.  tion  goon,  anti  tijat  it  toad  a  mutual  pjomife,  ano  tbat  tDe  plain* 
tiff  nceo  not  auecc  tbe  performance  5  fo?  in  fucD  Cafeo  eacft 
pofte?  "  fi^sf  remenp  againff  tfje  otfjec  ■-,  ann  'tig  a0  teafonabie  t&at  tie 
Plaintiff  fljoulD  ba\)e  lji0  ^onp  before  be  mafte  tbe  afftgnment, 
H0  tbat  tbe  Defenoant  Q)oulD  batie  tiit  Cetm  afftgneD  before  be 
paiDtge^onp:  ano  of  tbat  Wnion  toad  tl^e  Court,  onlp^u< 
dice  Atkins  Doubteti* 

Ellis  Suffice  citeDaCafe  abjuDgetiin  tbe  King's  Bench  tobicbtoad, 
Stiles  Hep  is<;  ^^  I)s  tbougbt}Decp  barO)  viz.  Sn  Sffignment  tea?  mane  bettoeen  A. 
Foftea.  anti  B.  tbat  a.  ibouio  raife  3)oultiier0,  ano  tbat  b.  ibouin  tranf< 
port  tbem  bepono  Stea,  anO  reciprocal  promifed  tuere  mane  toi 
tbe  performance  Ca0  in  tbt0  Cafe)  tbat  A.  tobo  neber  ratfeo  anp 
3>oulbier0  map  pet  bring  Us  action  upon  tbi0  promife  againff 
B.  fornottranfportingtbem)  tobicf)  10  a  farffronger  Cafetban 
t&i0  at  OBarr. 

3It  b)a0  agriei;  {lere  tgat  tbe  Centier  ann  Eefufal  (bad  it  be^n 
toell  pleaoeb;  toouio  babe  amounteo  to,  ann  babe  been  equibalent 
&)itb  a  full  performance,  but  tbe  paintiff  tatb  not  bone  as  mucb 
a0  be  migbt,  for  be  ilioulD  babe  beltberen  tbe  3lnbenture  to  tbe 
£)efentiant0  ufe,  ano  tben  b^tietenoereii  it.  oaut  3iubgment  foa0 
giben  for  tbe  plaintiff. 

Hays  verfus  BickerftafFe. 

Covenant  T515  Cobenant  brougbt  bp  tbe  leffee,  tolio  beclarcb  tbat  t&e 
not  condi-  J^  jLeffor  cobenanteO  tnitb  bim,  tbat  be  paying  tbe  Eeut  ano  per- 
tionai  by    forming  tbc  Cobenant0  OH  lbi0  part  to  be  performeo  fljall  quietlp 

the  words   gj^jjjp/ 

SSf      ^&^  ^^^^^^  affigneb  U)a0  a  biffucbance  b^  tbe  UBh  to&o 

^  ^      ^'  pleaii0,  tbat  till  fucb  a  time  tbe  Plaintiff  mti  quietlp  enf  op  tbe 

t^ing  bemifeb  loitgout  biaurbance  -,  but  tlien  lie  cut  boton  ^ooo, 

b^bicb 
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toljfcl)  U)a0  contracp  to  W  Cotienant,  aiiu  tljen  antJ  not  bcfoje 
6e  ciitreDi  ann  fo  Op  tlje  plaintiffs  not  pecfo?tti(nff  fjis  Coue. 
nant  tf)E  Defenoants  OEoUenaut  ceafts  to  oi3Ufie  Urn  ■-,  tufjece* 
unto  tljE  plaintiff  Denuitcen* 

Clje  CliiEffion  lua0,  ^fjetijei:  td?  Defentsants  Cotjcnant  tna^ 
contnrional  0?  not  f  fo?  if  it  amount  to  n  Concition,  tljen  Ijis 
€nttp  10  iatoful  v  but  if  it  Oe  a  Covenant,  'ti0  otljei'luife,  fo?  t&en 
Ije  oug^t  to  ij?tng  W  Action. 

Peroberton  ©Erieaut  fO?  tfjE  Plafnttff.     Cljat  tljiS  Covenant  f0  Ex  parte 
not  COnOltional,  fOUl)EtDO?0£i  paying  anH  performing  flgnlfie  no  Quen 

tti02E  tDan  tijat  i)E  Iljall  enjop,  &c.  unOEC  tfjE  Eents  ano  CoDe- 
nant0,  anO  'tis  a  ClaufE  ufualip  infEctEn  iw  tfje  CoDsnant  for 

quiet  Enjoyment :    SlnDEEO  tljE  tDO^D  paying  in  fOUIE  CafE0  map 

amoimt  to  a  Conoition ;  but  tljat  \%  toljEte  toitljout  fuclj  conffi:u(ti» 
on  t^E  partp  couin  IjaDe  no  tEmEOp. 

TBut  fjECE  atE  Erp?efi3  CotJEnantss  in  t()E  lEafE,  ann  a  tsma  w 
fECDation  of  tljE  Eent,  to  toljicft  tljE  partp  concEtneo  map  lja5iE  tE» 
coiicfe  toljEU  lie  |)atl)  occafion* 

a  UbEctp  totafee  poMoatEt  paying  fo  manp  €:utn0, 8ic.  'ti0  n 
Contiition. 

CljE  Wi^P%  paying  ano  yielding  make  no  Contition,  no?  cook  w 
lijas  it  eUEC  fenolon  tljat  fo?  fuel)  Ktlo?Di3  tljs  Icffoi  entcEti  fo|Herie  Poflea. 
JSon-papmEnt  of  EEUtv  ann  tljecE  \&  no  oiffECEnce  bEttOEEn  ''''» ^'• 

t&E(e  2:OO?t!0  anD  tlje  WlQM  paying  ano  performing,  Bennet's 
Cafe  in  B.  R.  rulED  UO  COllDitiOn,  Duncorab's  Cafe,  Owen 
Rep.  54. 

Barrel  ^EtlCant  fO?  tljE  DcfEUtJant  faiD,  tljat  ti)E  CObEUant  i0  to  Ex  parte 

6e  tafeen  a0  tbE  partiEsi  Ijaue  arjce^n  h  ano  tljE  LeITo?  is  not  to  be  Def. 

fUED  if  tbe  lECfe  fitff  commit  tljE  bJEacb  :    Modus  &  Cooveotio 

qualifie  tlje  genEcal  COo2n0  concEcninn;  quiEt  CnjopmEut. 

Cbe  Court  tooh  tims  to  confiHEC,  ano  aftEctoacD^  in  tbis  CEtm 
JuOgmEUt  toae  gibEn  fo?  tlje  plaintiff,  tbat  tlje  Cobenant  mn  sia.  266  iso. 
not  conbitional. 

Atkins  Suffice  boubteO. 


$  2  Simpfoa 
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Simpfon  ver[us  Ellis. 
Debt  by  a  T>kE  BT  upon  Bond  6p  tfiepafntiff,  ftj&o  toais  cljief  'Bailiff 

Bailiff  of  a  jL/   Of  tD2  ItbCCtp  Of  Pontefraft   fn  Yorkfbire,    but  be  WO 
Liberty.       j^^j  ocjlate  a0  Capitaf  Ballivus,  but  pCt  6?  tbe  tOfjOlE  COUCt  It 

toa0  belD  goon  5  fo|  otbettoife  tbe  Defenliant  ntigbt  ijatie  cratieo 

©l^er,  ann  Ijaije  it  cntcen  in  hxc  verba,  anii  tbcn  batie  pieaoeD 

*  s.nd  i<5i    t&e  Statute  of  23  H.  d.  tbat  it  toa0  tafeen  *  colore  officii,  but  nolo 

Sid.  3S3-     it  lliaU  be  (ntenneQ  gooD  upon  tbs  Demttctet  to  tbe  Decla* 

Latch   143.     fg(jQ„^ 

3nli  Ellis  Biftice  faio  tbat  fo  it  toad  latelp  tefolbea  in  tW 
Couct  in  tbe  Cafe  of  one  Conqueft.  anD  3lt»5gwient  m$  giuen 
fox  tbe  plaintiCf* 

Mafon  v^rjus  Strattorij  Executor,  &c. 

Judgment    F\E  B  T  upon  Bond.    Cbe  Defennant  pleabs  ttDo  3lttti8:ment^ 
keptonfoot  IJ  bao  againft  bi6  Ccttatoi,  anu  fetg  tbem  fo?tbj  anotbatbe 
ferFraudejH.  ban  but  40  3  afffeiis  totnacos  fatisfattion. 
viulh^llT'    ^&^  Plaintiff  tepliee,  tbat  tbe  ©efenoant  paid  but  fo  mucb  up* 
,04.         on  tbe  fii'tt  awbgment,  ana  fo  mucb  upon  tbe  feconb,  9m  pet  Hept 

tbem  bOtb  on  foot  per  Fraudem  &  Covinam. 

anb  tbe  Defenoant  DcmutceD  fpcciallp* 
"Becaufe  tbe  Replication  is  fo  compltcateb  tbat  no  biffinct  2Ifue 
802 fcroSfi  wn  *>«  tafeen  upon  it ;  foi  tbe  piea  fets  fo^b  tbe  auogments  fe. 
])ecallp,  but  tbe  plaintiff  putis  tbem  botb  togetbec,  loben  be  at= 

lebffES  tbem  to  be  feCpt  per  Fraudem. 

OBut  on  tbe  oibec  fibe  it  tuas  faio,  tbat  all  tbe  pieaoents  ace  as 

5..  in  tbiS  Cafe,  8  Co.  Turner's  Cafe  132.  9  Co.  Meriei  Trertiam'sCafe 

'  ■  ^^^       108  aim  of  tbat  ©pinion  bjas  all  tbe  <S.mxu  tbat  tbe  iaepiica» 
tion  b)a0  goon :   ann  3!ubgment  tnag  zmri  fo;  tbe  plaintiff* 

SufFeild  verfus  Baskcrvil. 

No  Breach  l^igTSC  upou  TSontJ  fo?  petfojmance  of  all  Cobenant0, 
can  be  af-  j^  papmentpj  Sec.  %\\  m  3inDcntuce  of  leafe  lubecein  tbe 
fignedupon  2)£fenDant  fo?  anD  \\\  confiDecation  of  400  1,  lent  bim  bp  tbe 
aPfomiie.  jpijjjntiff,  gtanteD  tbe  lanD  to  bim  fo?  99  ?cac0,  if  G.  fo  long 
libeb,  p^obibeb  if  be  pap  60 1.  per  annum  quactcrip  bucing  tbe 

jLife 
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VXz  of  G.  0?  fljaU  tDitbf n  ttoo  peariS  aftec  Ijfs  Deato  pap  tljc  faio 
400 1,  to  tlje  ^lafntiff,  tljcn  tfje  SinOeiittux  to  be  Goin,  &!it!j  a 
Claufe  of  Eeentrp  fo?  Bou'paj'nicnt. 

C&E  Defcnoant  pIcaQs  pecfoimance* 

Clje  pfaiittiff  flJTisnss  fo?  bjeaclj,  tljat  ^o\,  foj  fjalf  a  peat  tuas 
not  palD  at  fuc!)  a  time  mitina:  tlje  life  of  g, 

Cbe  Defcnoatit  Dcmuctg. 

jFoi  tbat  i\^z  l)?eaclj  toag  not  tiiell  affifftien,  fiecaufe  tfiete  is  no 
Couenant  to  pap  tCje  S^onp,  onlp  bp  a  Claufe  Libeitp  10  giuen  to 
rc'entef  uposi  l3ott  papment. 

Cfje  Couct  iiicuuetj,  tfjat  tfifs  9tf(on  tDOUio  not  Ife  upott  t6(0 
'Bono,  in  lufjicrj  tljetc  map  a  i^jouifo  ano  no  eyp^eCsi  (Couenant, 
anD  t^erefo^e  no  Xicacij  can  be  alfiffneo. 

Benfon  versus  Idle. 

Audita  Querela,  Cfje  Cafe  upon  Demiircec  U)a0,  Cbat  be=  Eftoppei 
fo^e  tbe  icings  Eetlaucatton  tfje  noUi  Defenbant  b^ougbt  not  well 
an  action  of  Crefpafs  againft  tlje  plaintiff  fo?  tafeino:  fjis  cioatfj,  pleaded 
tobo  tben  pleaneb,  tljat  be  bjas  a  S)OuiDici;  ano  compclleD  bp  wichaXra- 
Sifii  jFclIobJ  8)oultiiet0,  tnljo  tb?eatncii  to  bang  btm  a0  U^^  as  ^^"^• 
tbe  'Bells  in  tbe  TSelfcp  if  be  refufea  h  Co  tbIS  t&e  paintiff 

tben  teplietl  de  injuria  fua  propria,  &c.   SlnD  it  iOaS  fOUnO  fa| 

Sim,  anu  an  Elegit  uias  wm^'^-t  ann  tbe  notu  plaintiffs  Hantis 
cjctenoeD. 

C6en  comes  tbe  3ct  of  *  3lnliempnitp  lubicb  paroons  all  9rts  *  ^  car.  2. 
of  |)oftilitp  bone  in  tbe  Cimes  of  Eebellion,  ann  fcom  tbence>  "p 
fo?tb  Difcbarfies  petfonal  actions  fo?  0?  \s'^  reafon  of  anp  Crefpas 
comitteb  in  tbe  SBarSj  ano  all  3iurigments  ano  Ctccutions  tbere» 
on  before  tbe  ficlf  bap  of  May,  1658.  \m  notb  not  te(!o?e  tbe 
pactp  to  anp  ©urns  of  S^onp,  mean  profits  o|  <©oods  taften 
ateap  \s'^  bittue  of  fucb  Ctecution,  0?  Wta  tbe  partp  to  gibe  anp 
account  foi  tbe  fame  j  tnbicb  9a  mabe  bp  tlje  Contention  luas 

COnfitmeb  bp  1 3  Car-  2.  cap.  7. 

9nD  upon  tbefe  ttoo  acts  of  patliament  tbe  Plaintiff  fet. 
p?eap  abetting  in  bis  COcit  tbat  tbe  fojmcc  Eecobetp  againll 

btm  tuaS  fOI  an  act  of  |)0ftilitp)  nOtU  b?OUgDt  tbiS  Audita  Que- 
rela. 

Cbe  Defenbant  plcabs  tlje  foimet  Oeibict  ^  map  of  C(!op= 
pel,  anb  concUiOes  toitb  a  Crabetfe  abfq^  hoc  tbat  tlje  taking 
of  bis  ©oobs  toas  an  act  of  |)ollilitp. 


II. 
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€!)( 0  tnas  argueu  6p  Hoiioway  S)£t;Ef'ant  fo?  tlje  plaintiff,  anD 
ijp  Jones  S)etieantfo?  tlje  Defentiant,  iD&a  cijieflp  infiffen,  €&at  tlje 
£)Efenria«t  IjaUing  pleaneu  tlje  fufaaance  of  tfiigcpattcc before, 
anD  um  founD  asainft  Ijitn,  tfiat  Ijc  being  no^  Plaintiff  couio 
not  aucrc  anp  tljing  againff  t&at  Eeco^H* 

OSut  tlje  Couut  UJEce  all  of  ©pinion,  tfiat  aungment  (toiiin 
1)E  giuen  fo?  tlje  plaintiff;  fo?  &i3  remeop  toas beep  p^opec  upon 
tfie  Contention,  anb  Uiitfiout  tfie  Statute  of  ConScmations 
anb  bete  id  no  Cffoppel  in  tlje  Cafe  ->  fo;  tofietfiec  tbii!:!  bia^  an 
act  of  ii)o(lilitp  01  not,  id  not  matetial  i  neitfiet  bJasi  it  oi  coulD 
it  be  an  3ffue  upon  tfie  fo?ttiei:  Ctpal,  becaufe  all  tbe  ^attec 
tfien  in  Clueffion  wad  concerning  tfie  Crefpafd,  bJblcb,  tboiigb 
fount!  againff  tbe  nolo  plaintiff,  pet  it  migljt  be  an  net  of  |)ac 
miitpi  but  if  it  bjete  an  Cftoppel,  'tid  not  well  pleabeb  toitb  a 
Ccabecfe,  anb  tlie  Court  Datfi  fet  it  at  large. 


DE 
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Term.  San£t^  Trin. 

Anno  17  Caroli  11.  in  Communi  Banco. 

Mayor  and  Com  inal tj  of  Londo?t,  verfus  Gatford. 

IB  an  Mott  of  Debt  hiomU  hv  tfje  plaintiffs,  fo? n  jFine conftrudl- 
0f  13 1.  6s.  8d.  fet  Upon  t^e  DefenOant,  bp  tfje  StetoatQ  onofanAa 
of  tlje  'Burcoufffj  of  Somhwark,  fo?  t&at  be  refufcD  to  take  of  Pariia- 
tbe  Oatb  ano  fetUe  asi  a  Scavenger  in  tbe  faio  TSutcougbj  '"^"^* 
tbousb  tiuip  Clecteti  acco^bfng  to  Cuftom  tbete§  anti  upon  nil 
debt  pieaoen,  tbe  3lurp  founo  a  rpecial  ^ecbict,  tbe  fubttance  of 

Viz.  Cbcp  finb  tbe  9a  of  14  Gar.  2.  cap.  2.  ^nn  tbe  p^obtfo 

tbercin,  bJbiCb  ffOberneH  tbiS  Cate,  viz.  That  all  Streets  and  Lanes 
in  Lendofi^  Wejimtijier,  and  the  Liberties  thereof  ftiall  be  Pa- 
ved as  they  have  always  ufed  to  be, 

Cben  foIloiDS  anotbet  Claufe,  hp  fubtcb  it  i&  Cnatteb,  That 

Scavengers  (hall  be  Chofen  in  the  City  of  London^  and  the  Li- 
berties thereof,  according  to  the  Ancient  Ufage  and  Cuftom ;  fa 

liltetDife  in  tbe  Citp  of  Weftminfter  5  but  notbing  is  tbecein  men- 
tioneo  of  Southwaik.  ann  in  ail  otbet  places!  a  neto  fojm  of 
cboolins  id  pjerccibeo. 

Viz.  In  the  other  Parifties  the  Conftables,  Church-WardenSj  &Ci 
fliall  meet  in  the  E<7/Jer-Wcek  ,    and  choofe  two  Scavengers  in 

every  rcfpeaive  Parifti:  fa  tbat  tbe  intent  Of  tbe  M  ttlUft  be 

(tbOUgb  Southwark  ij3  not  naUieUJ  tbat  Kill  Scavengers  (ball  be 
CboCcn  tbere,   30  fOjmerlp;    faecaufe  London  and   the  Liberties 

thereof  ate  to  foiioto  tbcit  ancient  Cuttom  in  tbe  cboice  of  tbis 
©fficet :  anb  Southwark  ig  tuitbin  tbe  Citp  Liberties 

'But  tobctbec  tbe  Cuftom  of  cboofing  of  bim  toas  not  taken 
atnap  bp  tbis  Statute,  anb  Co  tbe  JFine  notujcll  aifclfeb,  uias  tbs 
Clueaion* 

Bald- 
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Ex  partte       Baldwyn  fo?  tfie  PlaitlttffS  aCffUCB  ,  Cljat  aOmrttttlO;  in  South- 
Quer.         wark  a  Scavenger  map  be  CljOfElt,  aCCO?tling  tO  tfiC  IIEU)  fO?m  PJC* 

*Hob.i73    fctibeD  intbe^ct,  pet  tbtgf  Statute  toas  oitip  in  t&e*afftcma' 
uyer  341.  b.  j^^g^  gj^j,  gj^j  j^jjj  t&eccbp  take  atuap  tlje  culfom  of  cgoofing  Dim 

attfieLeet.  ;    * 

,  Itfee  t!je  Cafe  fn  Dyer  50.  an  3ct  tfiat  t&e  f  oungea  2»oii 
Hob.  17.      fljall  liaije  an  Appeal  of  tge  DeatO  of  gi0  jfat{)et;  ^  pet  tgat  tiotg 

not  eitclutie  t(je  Cloeff,  becaufe  'ti9  tf}Z  Common  tm,  anD  t^ete 

are  no  tt)o?ois  to  reiltain  Sim* 
3ln  tfje  II  Co.  63.  Docto?  Fofter'0  Cafe:  OBp  tfie  Statute 

of  35  Eiiz.  againff  Eecufantis,  Uiljfclj  gitieg  tlje  penaltp  of  20 1. 

jp  ^ontl)  againtt  tlje  ©ffennet  5  t6e  12  d.  fo?  tlje  neglea  of  eijetp 
*  1  Eiiz.*      Sunday,  giuen  bp  a  fo?mec  *  Statute  10  not  tafeen  atoap* 

Xut  tD&ece  tbcte  is  a  I3egatibe  Claufe  in  an  3ct  of  patlia- 

ment,  tlje  Hatu  is  otbetMe:  ad  an  ^a  tbat  tlje  SelTtons  of  tljjs 

Peace  (liall  befeeptat  Beaumarris  tantum,  &  non  alibi  infra  Com, 

&c.  anb  tlje  3lufficej3  feept  it  at  anotbet  place,  ann  feberal  tuece 
Snbicteb  before  tbem  at  tbat  time  •-,  but  tlje  :iu(ltce$  btete  fineb, 
anb  all  tbeic  p?oceebing0  belbGoram  non  Judice,  b^  teafon  of 
tfee  I3egatibe  pjobibitiott,  Dyer  135. 
1inft.sea.500.  OSp  tfte  Statute  of  Magna  Charta,  cap.  34.  a  CBoman  ^n\i 
ainft.()8.  iijijig  j^p  Appeal  imt  fo^  tbe  beatb  of  bee  i^usbanb,  bJbtcb  fi^e 
migbt  at  Common  latu,  before  tbe  making  of  tbis  Statute; 
if  tbetefo^e  Hje  i&  pzit  to  bee  f  atgec ,  tbe  Appeal  lobicb  ibe 
niig^c  babe  bjouggt  foj  M  beat^,  \>^  tbeCe  Begatibe  mm  i$ 
taHenaloap* 

Ex  parte  Barrel!  tpi  ^fte  Dsfettbant ;  tgottgb  tljijs  latu  be  in  tbe  9fftc* 
Def.  matibe;  pet  fince  it  botb  notp?e^ubice  anp  p^rfon,  neitbeccan 
it  be  irifucious  if  Scavengers  ate  cbofen  a0  bicecteb  b^  tljz  3ir,  it 
(ball  be  talien  as  a  Begatibe  Claufe^  anb  foj  tbis manp %xttm^ 
ce0  map  be  giben ,  as,  tbe  Statute  fo?  beyifiiig  part  of  tbe  Cc-^ 
llato^s  Lanb,  botb  not  talte  auiap  tbe  cultom  ta  bebiCe  tbe  bibole, 
foj  tbat  Uioulb  be  an  apparent  pjejubiceto  tbe  parties  i  but  not 
fo  in  tbis  Cafe,  tobere  'tis  not  fonnb  tbat  tbe  iLojo  of  tlje  C^an» 
no?  fudains  anp  lots,  fo?  be  is  to  babe  notbmg  bJben  a  Scaven- 
ger is  cbofen  in  tbe  leet ,  no?  are  tbe  Slnbabitants  p?eiubiceb, 
fo?  bp  tljis  I5eu)  cbooOng  tbeir  Streets  fljall  be  Itept  as  clean  ais 
befo?e»  :'..'■'  '■ 

%l)z  jFojm  Ijcre  efiablifljeb  botb  not  confiff  bJitlj  tl^  Ctiffom, 
anb  fo  Ijatb  tbe  €ilm  of  a  Begatibe  Claute,  Hob,  29^8. 

3it  appears  tp  tbe  Scope  of  tbe  ^ct,  Cbat  tbe  intent^ef  tbe 
Parliament  bias  to  talte  aiuap  tbofe  oib  Cuttoms  of  cbooang, 

be-- 
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liecaufe  tf)e  Cuttom^  ate  txmtiflV  fabCU  tit  London  anD  Weftmin- 

Iter;  Out  in  all  otljcc  place0  a  nein  my  is  appointed 

%\it  paijement  of  tlje  S>tceet0  (n  Southwark  fljaii  be  ag  be« 
foie,  but  tljatClaufc  go£0  no  factfier,  ann  t6erefo?e  concerns 
HOC  t&e  Cafe  of  a  ©cauengec,  ,U)Dofe  Dutp  iis  not  to  paue,  but 
cleanfe  t^e  @»trect0. 

9nD  t()e  taO^OlBl)    viz.  Liberties  of  the  Gity  of  London,  tdill 

itot  &elp,  becaufe  Southwark  (0  not  comp?e&enriEii  unDer  tUm, 
in  tijat  Ciaufe,  no  mo?e  tftan  are  m  lanns  Mj(c&  t&ep  (jaue 

in  YorkOiire  ;  fo?  tljeUJO^H  Liberties  *  tbete,  1$  tilUtl  fo?  tmiWi'Po&sn^s. 

ano  can  atimit  of  no  otftet  Conftcuaiom 

Laflfp,  t&at  tlje  J^laintiff  cannot  &aue  JuDgment,  becaufe  6e 
fiatijnot  allenffeli  tlje  €uflom  to  be,  Cljat  tSe  ^teioato  map  ifine, 
in  cafe  of  t^e  tefufal  to  tafee  tbe  ©atfj,  &c.  ana  Cuaomgi  are 
to  be  taften  ftrictlp. 

C6e  CSief  SUttice  anU  llUfftce  Atkins  faiO,  €6at  'tf0  true,  Sca- 
vengers are  unner  tbe  poujer  of  tbe  Court  icet ,  bp  Cuffonis 
ann  tn  cafe  of  cefufal  map  be  fineo ,  as  tuell  as  an  Aie-Xa- 

fter. 

05ut  tW  ^ct  of  parliament  fjabing  tafeen  notice,  t&at  t&ete 
joere  Scavengers  before  tbat  time,  ano  Southwark  being  therein 
nameU  as  ntftinct  from  tbe  liberties  of  London  j  fo?  'tis  p|obi< 
ten,  Cbat  Weftminfter,  London,  ann  tfte  liberties  tfjereof ,  ano 
Southwark  ate  to  Ijafte  tbe  Streets  pabeo,  asbefoje,  tobicbnotft 
not  belong  to  tlje  ©ffice  of  a  Scavenger  5  ano  Co  tljat  Claufe  in 
tDe  ^(t  concerns  not  tbis  Cafe* 

05Ut  tObere  it  enacts,  That  in  London  and  Wefimhfter,  Scaven- 
gers (hall   be  chofen  as  before  ^  bUt  in  all  Otljcr  placeS  appoints 

a  neb)  tnap ;  tbis  is  as  mucb  as  if  it  ban  fain,  Cbat  Scaven- 
gers  (ball  be  cbofen  in  eberp  place  as  bp  tbe  9ct  p?efcriben,  ann 
naotbertiiap,  empt  in  London  ann  Weftminiter^  ann  fogreatr 
is  tbe  inconfiftencp  between  tbe  Culfom  ann  tbe  3(t,  tbat  tbep 
cannot  ttann  botb  tog etber  ■■>  tberefoie,  tbougb  tbe  '^a  is  but  tem^ 
poiarp,  tbe  Cuaom  is  fufpennen,  ann  tbougb  it  map  be  fome 
namage  to  tbe  lojn  to  mafee  fucb  Conflruttion,  i^zt  tbat  UilU 
not  alter  tbe  Cafe  h  fo?  laUJ-Sgalters  are  pjefumen  ta  babe  re^ 
fpect  to  tbe  publicU^oon  moie  tbantoanp  p?ibate  fpans  p?a= 
fit ;  ann  tbe  lo^n  map  be  fain  in  tbiS  cafe  to  babe  nifpenfen 
tDitb  &is  3lnteceff,  being  a  Partp  to  tbe  My  ann  confenting  tbere* 
unto. 

•But  Wyndham  aun  Ellis  juflices,  iuclinen,  Cbat  tbe  Cuftom 
tin  continue,  becaufe  t&e^cttbas  intbe^ffirmatibc^  anntbere- 

C5  fo?e 
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foje  t^ty  fDOUlD  not  conttcue  it  to  take  aioap  a  ^m&  Etg^t 
atm  anteccff,  0?  a  Cuflom  lufiece  (je  6at&  a  benefit,  a0  t&e  toin 
of  t&e  ^anno;  ban  in  tljf^  Cafe ,  iDbo  (0  p^ejuDiceD  bp  tbe 
lofs  of  W  ifeesi  ano  tbe  intent  of  tbeS)tatutefefmsDto  tbem 
to  be,  Cbat  Scavengers  (!)OUlo  be  tbofen  tobece  none  Incte  be« 
f02e,but  not  to  tafee  atoap  CuttomiS  fo?  cbuBne;  of  tbem :  OBut  ano. 
tbec  acgument  ma  oeficeo  bp  Secieant  Howei,  tbe  J^ecoiDet  of 

London. 

Rozal  uerfus  Lampen. 

Variance  in  /^^ttCpfcacp.     Rozal  BeClatCJS,  Cbat  3  Replevin  fDa0  b^OUgbt 

the  Adions  v^  againff  bitn  ann  otbec0,  anti  tbat  tbe  Defenbant  Lampen 

no  Earr.     appeateo  foj  bim  toitbout  anp  Warrant ,  anD  abotoeD  in  bis 

JSame,  anb  fuffeceu  3!ubgment  to  pafs  againlt  bim ,  anu  tbat 

32 1.  los.  SDamase?  mete  cecobeteb  againftbim,  at  fucb  a 

place. 

Lampen  pieati0  a  Recovery  in  a  fajmet  ^(tion  bjougbt  h^  tbe  noiD 
painttff,  tbe  Eeco^b  of  tubfcb  being  teciteb  in  tbe  }^Iea,  appeatis 
to  be  tbe  fame  tuitb  tbt0  h  but  oulp  bete  tbe  place  i0  mentio- 
neb  tDbete  tbe  Damaged  toete  tecobereb ,  tebicb  biajs  omitteQ 
itt  tbe  fojmet  aaion,  to  tobicb  Lampen  ban  pleabeb  a  Reteiner, 
bp  one  of  tbe  tbcn  Defenbant0  in  Replevin,  anb  upon  a  De* 
ntuttet  bab  S^^ubgment.  QBut  tbe  ttutb  of  tbe  Cafe  bia0,  Cbat 
3Ittbgment  fua^  not  tben  giben  foj  btm  tbat  W  pieab)a0  good  5 
toi  tbe  Court  Uiere  all  of  £Dpinion ,  tbat  it  toad  naugbt  ■■>  but 
becaufe  tbe  Declatation  b]a0  not  goob,  fo^biantof  mentioning 
tbe  place  tobete,  tbe  Damage0  biete  tecobereb,  b)btcb  tbe  Plain* 
tiff  bab  amenbeb  noto. 

€be  Plaintiff  bemutceb  again ;  becaufe  of  tbi0  Variance  tx> 
tiaztn  tbe  tb)o  ^ctiond  upon  tbe  Defenbant0ouin  Vetoing. 

Ex  parte  S)it  Robert  shaftoe  foj  tbe  plaintiff,  infiHeO,  Cbat  a  Reco. 
Quer.  very  in  an  ^ttion  i0  no  batr,  b^ece  tbere  id  a  fubaantiai  ba* 
Poft  R«/.  and  tiance,  a0  bete  tbere  i05  ann  tbat  fo  it  bad  been  abfubgeb, 

tndtjifr'"    f"  tbe  Cafe  of  Leach  anb  Thompfon,    I  Roll.  Abr.  t?53.    lit.  B. 

pi.  I.  tobete  tbe  plaintiff  beclateb,  Cbat  be,  at  tbe  Defenbantd 
tequeff,  babing  pjomifeD  to  ^attp  tbe  s:)efenbant'0  Daugbtec , 
be  pjomifeb  to  pap  bim  loco  1.  (Upon  Non  Affumpfit  pieaoeb, 
3lubgment  m^  giben  fo;  tbe  Defenbant.  9nb  tbe  Plaintiff 
b^ougbt  anotbet  lattion  fo)  tbe  fame  Sum ,  anb  tben  iaio  tbe 

piomife  to  pap  1000 1.  cum  inde  requiiitus  eifet  -j  anb  it  tDa0  aO> 

fubgeb,  ttiat  tbe  fo^mei;  llubgment  tvad  no  bat  to  tbe  tad  aoion  -, 

be= 
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iiecaufe  tijete  m$  a  ^atetial  niCfetence  bettoeen  tge  ma  p^a-- 
tntre0,  one  being;  \m  bittbout  Eequeff,  anb  fo  tbe  ^omp  m$ 
to  be  patb  in  a  conbentent  time ,  anb  in  tbe  lad,  tbe  EequeQ  is 
niabe  pact  of  tbe  pjomtre,  anb  muff  be  fpeciallp  ailebgeb,  biitb 
tbe  time  anb  place  lubece  it  tiJajs  mabe* 

Ba  in  tbt0  Cafe,  Cbe  Plaintiff  bab  not  beclaceb  tigbt  in 
W  fitll  Action,  b)bicb  be  bab  amenbeb  nob) ,  anb  tberefo^e  tbe 
former  aubgment  (bail  be  no  bate  to  bim. 

3lJi  Robinfoii'0  Cafe,  tbete  bias  a  ^iilafee  in  tbe  mtit,  viz^ 

A  Formedon  in  Recoainder,  for  that  in  Reverter ;  anb  belb  HO 

batt  5  fo  bp  a  pattt^  of  ceafon  tbete  ajall  be  no  bate  bete,  be* 

caufe  tbe  fits  Declatatlon  msi  mtftatten,  anb  it  m^  vitiumStat.3H.7. 

Glerici  5  Vide  2  Cro.  284.    Level  verfns  Hall.  •=•  '■  ^y^-ii'^- 

Barton  ©Ctieant  contra ;    CblS  fS  nO   ttCbJ  9ct(0n  '■,    fO?    tbe  Ex  parte 

gtoimb  of  it  t0,  not  \ii\tetz  tbe  Damages  M&  bone ,  o;  reco<  Def. 
lieceb,  but  tbe  appearing  biitbout  a  mattant  -■>  anb  fo  babing 
pleabeb  a  Reteiner  anb  bab  31ubgment,  anb"  nob)  pleabing  tbat 
3lubgment  to  tbt0  Action,  anb  abetting  'tbiasi  foj  one  ano  tbe 
fame  tbing,  'tis  a  goob  bate,  uibicb  tbe  Plaintiff  bp  btis  Dc* 
jnuccec  batb  confeffeb*    Adjomatut. 

Mil  ward  verfus  Ingram. 

INdebitatus  Affunipfit  fo?  50 1.  anb  quantum   meruit,  tbe  De«  One  pro- 
fenbant  confelfes  botbs  but  pleab0,  Cbat  aftet  tbe  pjomife  mife  piead^ 
mabe,  anb  befoie  tbe  Action  bjougbt,  tbe?  came  to  an  ^ccompt  ^^  in  dif- 
concetning  bibetg  Sums  of  sponep,  anb  tbat  be  bias  founb  in  ^^^^^^  °^ 
atteat  to  tbe  plaintiff  30  s.  tobeteupon,  in  confibetation  tbe  De-  ^"^  f ' 
fenbant  piomifeb  to  pap  bim  tbe  faib  30  s.  tbe  plaintiff  lifee^  Le  the 
loife  piomifeb  to  teleafe  anb  acquit  tbe  Defenbant  of  all  De<  breach. 

manbS.  Mod.Rep,aoj. 

Cbe  plaintiff  bemutteb. 

SeysSetf'eant  atgueb  fo?  tbe  Plaintiffs  tbattbougb  one  piO'Ex parte 
mtfe  map  be  bifcbaugeb  bp  anotbet,  pet  a  butp  cettatn  cannot,  Quer. 
(as  in  tbid  Cafe)  ubete  a  bemanb  m$  of  a  %nm  cettatn,  hp 
tbe  Indebitatus ;  befibe0,  tbis  plea  is  in  nature  of  an  acco?b, 
bibicb  cannot  be  goob  bittbout  ait  abetment  of  fatigfaction  giben. 

Broke  Accompt  46,  48. 

ISeitbet  id  it  faib,  tbat  tbe  Plaintiff  pjomifeb  in  confibeta' 
tion  tbat  tbe  Defenbant  ad  inftantiam  of  tbe  plaintiff  U^  p?0' 
miCeb* 

©  2  %m 
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Ex  parte       ^trt  it  tuas  attf^DecEtJ  hy  @)ec}enBt  Hopkins,  anu  aUnKtteo  to 
^"*         be  true,  Cljat  tuljece  a  i^attec  10  picaoeu  ftp  toap  of  utoin, 
a  cro.  100.   It  nma  be  aijEcccn  to  6e  etecuteti  in  all  points  tnit  tf)at  toas 
not  tlje  p?efent  Cafe. 

Cbe  Defendant  ijatf)  pfeatiEb,  tbat  be  ano  tlje  paintiffbaoaC' 
counteb  togetfier,  ano  fo  tbc  Contcart  is  gone  bp  tbe  ^ccompt. 

2.  Cbat  be  bja?  bifcbstgen  of  tbe  Conttact  bp  patol,  botb  ttibicb 
tbe  lS>laintt{f  bab  note  abmittcb  b^  Us  Demutter. 

Qno  it  ft)ill  not  be  benicD  tbat  a  patol  cifcbatge  of  an  Affump- 
fit  i0  goob  5  a0  if  a.  p^omifess  to  petfojm  fucb  a  ^oiage  tbitbtn  a 
time  itniiteo,  anb  tbe  bjeacb  alTigneb  teass  tbat  be  bib  not  go  tbe 
Ooiage :  '€i\z  Defenbant  pleabS,  tbat  tbe  plaintiff  exoneravit 
eum,  anb  upon  Demuttet  it  toag  belb  goob,  22  Ed.  4.  40. 

3  H.  6.37. 

objea:.  Ifitbeobjectcb,  tfiat'tis  no  Conabetation  to  pap  u 
iaft  Debt,  fo?  if  30 s. toere bue,  of  tigbtitougbttobepaib,  anb 
tbat  can  be  no  teafoh  upon  tobtcb  to  gcounb  a  p?omife* 

Anfw.  'CiiS  a  goob  ConfiOeuation  to  papJ^onp  on  tbe  bap  ft)bic& 
tbe  pattp  is  bounb  to  upon  "Bonb,  becaiifc  it  is  pa(b  toitbout  ®ttit 
01  Ctouble,  tobtcb  micbt  be  otbecioife  a  lofs  to  tbe  plaintiff. 

05ut  in  tbts  Cafe  b«e  10  an  Eiwfis  Sgrfeuient,  anb  before  tbete 

bJaS  Onlp  a  Contraflin  labJ,  Cro.  Car.  8.  Flight  verf»j  Crafden. 

Curia.  North  Cbtef  Suffice,  31t  bas  hitn  alteaps  tafeen  tbat  if  tbete  be 

an  Affumpfit  to  bo  a  tblng,anb  tbete  is  no  bieacb  of  tbe  p?omife,tbat 
it  map  be  bifcbargeb  bp  parol  •■>  but  if  it  be  once  b^ofeen,  tben  it 
cannot  be  bifcbargeb  Uiitbout  Eeleafe  in  a  Ui^iting. 

31n  tbis  Cafe  tbete  are  ttoo  Demanbs  in  tbe  Declaration,  w 
tobicb  tbe  Defenbant  pleabs  an  accompt  ftateb,  fo  tbat  tbe  plain- 
tiff  can  nebec  after  babe  recourfe  to  tbe  firlt  Contcaa  rj^t^  ts 
tberebp  mergeb  in  tbe  ^ccompt.  3If  A.  fells  bis  Do?fe  tu  B,  fo? 
1  o  1.  anb  tbere  being  bibets  otber  bealings  bettoeen  tbem  =,  it  tbep 
come  to  an  accompi  upon  tbe  tobole,  anb  B.  is  founb  in  arrear  5 1. 
A.  mull  b?ing  bis  infimul  computaffet,  fo?  be  can  neber  rccober 
upon  an  indebitatus  Affumpfit  5  anb  of  tbe  fame  ©pinion  tocrc 
'  tbe  otber  tb?ce  3I«flices  5  anb  tbougb  it  bias  not  faib  ad  inftantiam 
of  tbe  Plaintiff  tbat  be  pjomifcb,  pet  it  bias  adtunc  &  ibidem,  mn 
fo  ftoulb  beintenbeb  tbat  tbe  Defenbant  mabe  tbe  p^omife  at  tl)z 
infiance  of  tbe  plaintiff,  anb  fo  3!ubgment  loas  giben  fo?  tlie  De^ 
fcnbant. 


Daws 
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Daws  z/er/z/^  ^'/r  Paul  Pindar. 

CSDtienant  to  pap  a  ©urn  of  ^onjj  tuit&in  a  jjeac  aftet  mt  Barbadoei 
Nokes  ajall  be  aomttteD  to  tlje  ©ffice  of  ^eccetatp  ts  t&e  whether ' 

©OiJecnOUt  of  Barbadoes.  governed 

C&e  Defennant  pJcatlg  fijat  tljat  t^e  (BoijemOUC  of  Barbadoes  by  theLaws 

anu  t&e  Council  tljcre  Oaue  poiuec  of  probate  of  miW^m'^  gtarttttig  of  EngUnd, 
of^Dmimdmion,  tljatttie  @)ecretai:p  belongs  atiD  10  an  ©fficet  J^  ^^^"^  ^¥ 
to  tfjc  faiD  <SaiietRour  anD  Council  a^  Ecgiftcc,  anD  10  concetneD  ujf ^^^^  ©r 
about  tlje  cegiftcino;  tlje  faiD  ^illg,  aim  Co  W  ©ffice  concemi^  ficerfx- 
t&e  aomituatation  of  3!uSice ;  anD  tljen  fete  foit&tljat  tljigCO'  tends  to  it. 
ucnaitt,  upon  tufiiclj  tlje  paintiff  b?oug6t  ^10  Action,  toag  etttceD 
into  upon  a  corrupt  Slgi;fement,  anD  fo?  tljat  reafon  \Mi\\i. 

Cbe  plaintiff  m\m  (proteftando)  tbat  tbis  Office  cancecnefi 
not  tie  aoniiniffration  of  Suffice  5  anD  proteftando  tbat  fjete  teas 

no  corrupt  Mlkmrnt  h  pro  placitolje  fait&jtljat  Barbadoes  is  extra 

quatuor  Maria,  anD  tiia0altoa))0  out  Of  tbe  ^llegeanceanD  potoec 

of  tbe  flings  of  England  ttlll^tnff  Charles  the  Firft  reSUCeD  tbat 

3fiaiiD  to  W  ©beDience,  to&icb  i0  nou)  gobetneD  bp  latt)0  tiiaDe  b^ 
6im,  auD  not  b?  tbe  laiD0  of  England. 

Cbe  DefeiiDant  s;e|opn0  proteftando  tbat  tb(0  3]flanD  toa^go^ 
BecneD  bp  tbe  latiig  of  England  lonn;  befo?e  tbe  Eeign  of  feing 

Charles  the  Firft,  anD  COnfefleS  it  tO  be  extra  quatuor  Maria,  bUt 

pIeaD0  tbat  befo?e  !^ing  Charles  baD  tljat  3]flanD,  filing  James  m^ 
(eifeD  tbeceof,  anD  DieD  fucb  a  Dap  fa  feifeD  -■>  aftei:  tubofe  Deatb  it 

DefcenDeD  to  mtng  Charles  the  Firft,a0  W  ©Olt  anD  l)ZK  5  anD  tbat 
be  being  fa  feifeD,  2  Julii  in  tbe  tljiirD  peat  of  bis  Eeign  gtanteD  it 
unDec  tbe  great  Seal  of  England  to  tbe  €atl  of  Cariifle  anD  (jtsj 

JpetCS  at  fucb  a  Eent,  abfque  hoc  tbat  l^ing  Charles  the  Firft  ac« 

quiteD  tbiS  31flanD  h^  Conqueff. 

Baldwyn  ©crjcant  DemutreD,  fo?  tbat  Wyt  Crabecfe  is  ill  5  fo?  Ex  parts 
tbe  mcft  matei'tal  tljing  in  tbe  pieaDings  toas,  lubetbec  Barbadoes  Quer. 
iuas  goberneD  h^  tbe  laftis  of  England,  0?  bp  particiUat  latos 
of  tbeit  oton  f  9nD  if  not  gobetneD  bp  tbe  talus  of  England  tben 

tbe  Statute  matfe  5  E.  6.  cap.  16.  concerning  the  Sale  of  Offices 

Dotb  not  ejjtenD  to  tbiS  place. 

^z  faiD  tbat  it  toas  but  latelp  acquiceD,  anD  Uias  not  gobetneD 
bp  tbe  latus  of  England,  tbat  it  UJas  ficff  founD  out  in  i^tng  James 
l)\&  Eeign,  b)bicb  toas  long  after  t&e  \m^m  of  tb^t  Statute,  anD 
tDerefoie  coulD  not  ejticenD  to  it* 
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Ctie  Statute  of  i  E.  6.  cap.  7.  (EnattlSj  That  no  Writ  (ball  abate 
if  the  Defendant  (pending  the  Aftion)  be  created  a  Duke  or  Earl, 

&c.  arm  it  \m  tfen  DoubteD  totietfiec  tbtjs  act  ejctetiDcD  to  a  'Ba- 
ronet, ijeing  a  Dignftp  cceateo  after  tf)e  niaWng  tijeceof,  Sir 

Syd.  40.         Simon  Bennets  Cafe,  Cro  Car.  104. 

a>tatttte!3  of  England  ElCtentI   no  mO?e  to  Barbadoes  t^att  to 
Scotland  0?  Virginia,  New  England,  JfleS  Of  Jerfey  anD  Gernfey  5 

'ti0  true,  an  appeal  Ite0  fcom  t|)ofe  Siflaniig  to  tl)e  l^tng  in  Coun< 
cfl  Ijere,  but  tIDat  id  bp  Conttitutionsi  of  tgeir  oton*  Bo  Statute 
HiD  eictenn  to  Ireland  till  Poyning  s  lato,  noj  notj)  unlef0  namen* 
3in  Barbadoes  t^ep  baDe  LatDjS  Hiffecent  from  our^,  asi.  That  a 

Deed  (hall  bind  a  Feme  Covert,  auU  ttianp  OtbEr0. 

Ex  parte       ^^y^  Seticant  contra,  i^e  agreeu  tbat  tbe  Crabecfeloas  ill,  and 

oef;         tberefoje  did  not  inDea&our  to  maintain  it,  but  (aio  tbere  tDass 

a  departure  bettufeu  tbe  Declaration  anD  tbe  Replication  6  fo?  i\\ 

tbe  Declaration  tbe  Plaintiff  Cet?  fo^tb  tbat  Nokes  toad  aomttten 

Secretatp  apud  Infulam  de  Barbadoes,  viz.'m  Parochia  Sanfti 

Martini  in  Campis  ^  auD  in  tbe  EepUcatiou  j}Z  fet0  fojtb,  tbat  tbiSi 
3ifle  M&  not  in  England,  tnbicb  id  in  tbe  nature  of  a  departure ;  ad 
Debt  fur  obiigat*  i  Maii,  tbe  DefeuHant  pleabd  a  Eeleafe  3  Maii  5 

tbe  Plaintiff  replied  primo  deliberat'  4  Maii  5  'tid  a  departure  5 

fo?  be  Jboum  babe  fet  fo^b  tbat  tbe  TBonD  tuad  4  Maii  primo  de- 

liberat',  Quaere,  Bro.  Departure  14. 

So  in  a  Quare  impedit  tbe  'Bifbop  pleabeb  tbat  be  claimed 
notbing  but  ad  ©^uinarp*  €be  plaintiff  replied  Qyod  tali  die 
&  anno  be  p^efentEti  W  Cletfe,  anb  tbe  TBifljop  tefufeb  bim^  tbe 
"BiCbop  ref opnd,  tbat  at  tbe  fame  bap  anotber  p^eCenteb  Us  OEfetlt, 
fo  tbat  tbe  Cbutcb  became  litigioud  7  anb  tbe  plaintiff  fucce' 
fopnd  tbat  after  tbat  time  tbe  Cljurcb  biad  litigioud  be  again  P2e< 
fenteb,  and  W  Clerfe  load  refufed ;  tbid  biad  a  Departure,  Bro. 

Departure. 

So  liltefoire  ad  to  tbe  place,  tbe  Cenant  pleadd  a  Eeleafe  at  C. 
Cbe  Demandant  faitb  tbat  be  toad  in  pnfon  at  D.  and  fo  biould 
aboid  tbe  Eeleafe  ad  giben  bp  Durefs  j  and  tbe  Cenant  faitb  tbat 
be  gabe  it  at  L.  after  be  toad  difcbatged  and  at  large,  40  E.3.  Bro. 

32.  iH.  6.  3. 

€be  Plaintiff  migbt  babe  faid  tbat  Nokes  mad  admitted  bere  in 
England,  uiitbout  fljebJing  it  toad  at  Barbadoes  ^  fo?  tbe  ©^aut  of 
tbe  Office  of  Secretary  migbt  be  made  to  bim  bere  under  tbe 
^2eat  Seal  of  England,  ad  loell  ad  a  <^mt  of  adminittration  map 
be  made  bp  tbeDidinarp  out  of  W  Diocefd. 

2.  Except.  Viz.  'Bp  tbe  Demutrer  to  tbe  Eefopnder ;  tbe 
Plaintiff  batb  confeffed  bid  Eeplication  to  be  falfe  in  anotber  rc' 
rpe(t,  fotbptbat^eMofuneditt  COe  Defendant  batb  pleaded 

tbat 
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tW  Mm  James  toa0  (efCeli  of  tW  Iflanti,  nm  mt  it  tiefcetttieti 

to  mne  Charles,  &c.  aitO  CO  fjS  0  lP?OlJinCC  of  England  5  ftjfjeccag 

iiefo^e  Ije  fiati  onl^  alleogeD  tijat  tc  tuais  cenuceti  ttt  tlje  time  of 
mns  Charles,  |)f0  €)oti,  ono  CoDe  datlj  falfifieo  t)i0  oitin  Eepit^ 
catfon« 

ann  fiefiDeg,  tljijs  id  UJitbin  tlje  statute  of  5  Ed.  6.  fo?  tfie  De= 
feimaut  fatttj,  t6at  tfie  Plaintiff  Ijatf)  aumitteu  Barbadoes  to  be  a 
Ip^^obince  of  England ;  atto  it  Botlj  not  appear  ttjat  t'ozt  tbece  toais 
a  prince  t()ece,  01  anp  otf)ec  petfon,  tofjo  gan  Domittion  mt^t 
tSe  i^ins  anD  Ijis  pEOccelTo^s ;  ano  t&en  tfie  Cafe  mi  bt  no  moje 
tfian  if  tlje  f^ing  of  England  take  poffEffion  of  an  jaano,  fti&ete 
Ijefoie  t&ece  wag  vaoaa  poffeffio,  6p  to|)at  latDg  ajail  it  be  goaecn= 
CO  f  cectainlp  bp  tbe  latos  of  England. 

W&  3liIanD  toa0  gtanteo  to  tbe  Cad  of  Carlifle  ann  U&  Vtit& 
untec  a  Eent  payable  at  tlje  Exchequer,  toi  tubicfi  p^ocefss  migli 
tiTue,  anO  it  oefcenosi  totfie  f^eits  of  tbe  Catl  at  tbe  Common  HaU). 
^nti  if  it  be  obietteo,  t&at  tliep  ijabe  a  0500&  of  Conaitntionjai  Itt 
Barbadoes  5  tfjat  iis  eafilp  anftoeteD  s  foi  'ti^  no  IBlecojDjneirijec  can 
t^e  3uDge0  ta^e  anp  notice  of  it. 

'€in  ceafonable  tbat  fo  goon  a  lata  a0  m&  inffituteQ  bp  tj^ijS 
@>tatute  of  Edw.  6.  fljoiiio  Ijabe  an  eitcnlibe  conftruction,  ano  tijat 
itfijOUlQbetntetpieteoto  etteno  ass  toeUtotbofe  piantationg  a? 
to  England,  ^  fo;  tf  aflotljet  33flanti  fljouID  be  nolo  difcobeteD  it 

ntUtt  be  fUbjett  to  tlje  LaUJg  of  England.    Curia  advifare  vuk. 

Lever  verfus  Hofier. 

Tp%%  teas  a  fpecial  QletWct  in  C(ectment«    Cbe  Cafe  upon  Recovery 
tbe  PleaOing  tnaSS  :  viz.  g>ie  Samuel  Jones  being  Cenant  fuffered  of 
in  Cail  of  lLanOlB  in  Shrewlbury   anH  Cotton  being  tOitbin  tbe  Lands  in  a 
ILibeCtie0  of  Shrewfbury,  fuffetSl'a  Common  Recovery  of  all  bij3  "^^^^V  ' 

Mma  Iping  toitljin  tbe  Libettiesi  of  Shrewfbury  ^  anu  iuljetljec  f^^fl*^ . 
tbetanw  in  Cotton,  tobicb  i!3  a  Dittind  €lill,  tbougb  UMtbin  t&e  viiidittin<a 
liberties,  fljall  paf0,  m^  tbe  Clueffion.  within  that 

Liberty. 

3nli  it  toasi  arguen  bp  ©etjeant  Jones,  ti[)at  tbep  Ojouio  not  paf0i  Mod  Rep."«. 
foi  tbougb  tanii0  toouin  pafe  fo  bp  a  fine,  becaiife  it  tuag  tbe  ^°*^" 
agreement  of  tbe  patties  ^  pettnaEecobecp'tisotbetioife^be' 
(aufe  moje  cettaintp  i&  tequitco  tbetein* 

'But  in  Jfine0  no  fucb  Cettaintp  i0  tequiteb,  anb  tljetefo^e  a 

fine  de  Tenementis  in  Golden-Lane  Ijatft  be^n  belO  gOOD  tbOUgb 

neitgec  CiiU,  patiib  o;  Camlet  10  mentioneb* 

Oi?Ut 
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cro  Eiix  692.  "But  t^ci'S  fieing  a  dXili  calieD  Walton  in  tlje  l^aciffj  of  Streer, 
cro.jac.s74-  aitO  B  ^{tiz  MnQ  iz^^B^  of  lattQ  in  Street,  t&e  lanns!  tn  Walton 
oSav""''  lii^  "ot  Pa^^»  ""^^"^^  Walton  fian  been  an  \^m\zt  of  Street,  ano  tfie 
Poftea.         iFine  IjaD  ba&n  lei)ieD  of  Lanog  in  t[)E  pacify  of  Street. 

3nD  tfte  ceafott  of  t!jis  Diffecence  10,  becaufe  in  fUiciS  tljere  ate 
Coftetiantg,  lubiclj,  t!jaus6  tljep  are  real  in  refpect  of  tlje  iano, 
pec  'ti£S  but  a  pecConal  ^aion,  in  to^iclj  tbe  Lann  10  not  BemanDeo 
ex  direfto  5  but  in  a  Eecouetp  greater  p^ecifenefs  is  requireo,tfjat 
being  a  Precipe  quod  reddat  to&ere  tije  lann  it  felf  153  nenianoeD, 
ann  tbe  Defennant  muftmafee  anfojec  to  it,  Gro.jac.574  5  Co.40. 

Dormer's  Cafe. 

'  Antea4i.       €1)6  Wioio  *  Liberty  pjopeclp  fiffni0e0  a  Eigbt,  ppileUge  o| 
fcancl)ife,butimp?opErlpt|)e  emnt  of  a  place,  Hill.  22  &  23  Cjir. 

2.  Rot.  225.  B,  R..  Waldron's  Cafe,  Hutton  io6.  Baker  ailDjohn- 
fon's  Cafe. 

liberties  in  Hiutigment  of  tm  are  incoipojeal,  auti  tljerefo^e 
'ti&  abfurQ  to  Cap  tOat  lannd  tubicbare  co^pojeal  Qjall  be  tbcrein 
containeD« 

Cbep  are  not  permanent  babing  tbefr  eriftence  bp  tbe  filings 
Letters  patents ,  ano  map  be  DeftropeD  bp  9ct  of  parlia» 
ment  5  tljep  map  alfo  be  ejttinguiayo,  ab^ibgeb  o?  increafcD,  anu  a 

*  Raft.  Ent.    Vinire  fac  of  a  *  libertp  0?  jfrancljite  is  not  gooD ,  'tis  an  equiba= 
=^7-  cal£0o?b  anu  of  no  fignificatioiT,  tbat  is  plain,  atiD  tberefo?e  is 

not  to  be  ufeb  in  real  2Brits,  Raft.  Emr.  382. 

Cbere  is  no  Precipe  in  tbe  Eegittcr  to  tecober  Hanbs  toitbin  a 
Libertp,  neitbet  is  tbere  anp  autbo?itp  in  all  tbe  latu  OSoofes  fo? 
fucb  a  Eecoberp  5  anb  tberefoje  if  fucb  a  tbing  Cjoulb  be  allobjeD 
manp  inconbeniences  toouio  foUoto ;  fo?  a  gooQ  Cenant  to  t&e 
Prsecipe  luoulo  be  Wanting,  anu  tbe  intent  of  tf)e  parties  coulD 
not  (uppip  tbat. 

'But  Barton  S)erf cant  faib  tbat  tbis  Eecoberp  ftJoulD  pafs  tbe 

Lanns  in  Cotton ,  fo?  as  to  tbat  purpofe,  tbere  bias  no  Difference 

bettuE^n  a  iFine  ano  a  Eecoberp  5  tbep  are  botb  become  Common 

;  RoiLAbr.-.o  aourances,  anb  are  to  be  guiben  by  tbe  agreement  of  tbe  parties, 

Godb.  440.     Gro.  Car.  270,  276. 

'Cis  true,  a  jFine  map  be  goob  of  JLanbs  in  an  Hamlet,  Lieu 

conus  0?  Pariib,  i  H.  5.  9.  Gro.  Eliz.  693.  Jones  301.  Cro.  Jac.  574. 
Monk  verfus  Butler,  f  et  in  a  *  Scire  Fac  tO  babe  €reCUtiOn  Of  fUCO 

*  Godb.  440.  jfine  tbe  9IiU  muK  be  tberein  raentioncb,  Bro.  Brief  142. 

contra.  ^^^  nzttMinw  muff  bc  of  lanbs  in  a  Qlill,  Camlet,  o?  at  fattOet! 

inaparilt),  Cro.  Jac.  574. 


^nb 
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3nli  of  tijat  SDptnfon  m&  tfie  ttfjole  Couct  (abfente  Ellis)  toSa 
!Da0  alfo  of  tlje  fame  Dptnton  at  tlje  tegument,  ant)  accojDlngip 
In  Michaelmas  Ccrm  follotolng;  3iutigment  m&  giuen,  tljat  bp 
tljf0  JElecoDctp  tlje  LanDs  in  Cotton  m  tuell  par0. 

9nD  North  Cfjief31ufiice  nenieutlje  Cafe  in  Hutton  106.  to  fie  Poft«,. 
HatD,  tuyere  'tis  faiD,  a  Common  Eecouerp  of  lanrsg  in  a  Lieu 
conus  id  not  gooD  7  ann  faio  tIjat  it  IjaQ  fi^n  long  nifputeD  toije^ 
t&ec  a  fine  of  lano^  in  a  Lieu  conus  tuas  gooo  •■>  ano  in  i^ing 
James  W  time  tlje  latD  m&  fcttleo  in  tfiat  point,  tljat  it  toad 
goon  5  and  ftp  t&e  fame  teafon  a  Eecoijetp  fljall  be  goon,  fo| 
tf}zy  ate  botlj  amicable  ^uttd  ana  Common  Mttanced,  ann 
as  t{)ep  gtetu  moie  in  practice  tlje  3luoge0  i^abe  Cictentieti  tbem 
fartljei:, 

9  Common  Eecobecp  i$  fjein  goon  of  an  ^buotofon^  ann 
no  Eeafons  ate  to  be  timn  ftorn  tbe  Vifne,  0?  t^e  Ctecution 
of  t&e  Mtit  of  €)eifin,  becaufe  'tis  not  in  tbe  Cafe  of  abbct^ 
facp  Pioceebings ,  but  bp  agterment  of  tlje  pattie05  tubece  'tis 
to  be  pjcfumeD  eacO  fenoto^  tlje  otb^cg  meaning. 

anneen  tlje  Cutfito^jS  are  to  i^lame  to  malte  tbe  mtit  of  Cntr? 
tljU0,  ann  ougbt  not  to  be  fuefeteti  in  fucb  practice. 

CBDete  a  fine  is  lebien  to  ttoo,tlje  JF^  is  altuaps  fireb  in  tbe 
|)eits  of  one  of  tljem  ■■>  but  if  it  be  to  tbem  ann  tbetc  l^eits,  pet 
'tis  goon,  tbougb  incettain;  but  a  libettp  is  in  tbe  natiice  of 
a  Lieu  conus,  ann  ma?  be  mane  cettain  bp  Abetment. 

Cbe  3lurp  in  tbis  Cafe  babe  founn  Cotton  to  be  a  (3(11  in  tbe 
%i\}Ztt]i  of  Shrewibury,  anb  fo  'tis  not  incoipo?eaL 

Alford  verfris  Tatnel. 

Jdngment  againa  tuio,  tobo  ate  botb  in  execution,  ann  t^e  Mod.Rep  170 
€)becifffuffecs  one  to  efcapci  tbe  paintiff  tecobers  againflf  tbe 
@>beci{f,  annbatb  fatisfaction,  tbeotbet  fljall  be  nifcljacgen  b^ 

an  Audita  Querela. 


P  Oniafton 


50  Trin.  27  Car.  11.  in  Communi  Banco. 


Osbafton  verfus  Stanhope. 

1     T^^*^^  "P°"  0501111  agafnff  ani^dr,  tofto  pleanen  t&atSijs 

RSiStion  XV  aucello?  totisi  ftifeD  of  fuel)  Lanuis  in  l^ee,  anD  mane  a 

good         settlement  tfjeceof  to  Ccuflef0,  bp  tDljicIj  Ije  limiteti  tfje  fijfeg 

to  liimrelf  f02  Life,  Eemaintiec  to  t^e  ^zm  £^ale0  of  0(0  'BoDp, 

EemainDec  in  f  e^  to  t)i0  otnn  cisl)t  l^eir0,  toitD  potuec  giijen  to 

tDe  C2U(f0^0  tomaike  leare0  fo;  tb20^1it)e0O2  99  pear0* 

CDe  Crua^0  mane  aleafe  of  t^e  lanD0  fo;  99  peat0,  anQ 
tfiat  ()e  l)aii  not  ^ltet0  prater  tDe  Eelietfion  e:i;pe(tant  upon  t^e 
faiD  JLeafe. 

C6e  painttff  tcplie0  proteftando  t6at  tlje  g)ettlement  ie  ftau. 
Uulent,  pro  piacito  faitl)  t|)at  &c  ijatft  airet0  bp  Wfcent  Cufficient 
to  pap  \^mh  ano  tlie  Defennant  tiemucc0t 

Ex  parte       Newdigate  gfetfeant*    %\yt  'Batc  10  BOOH,  fo|t&e  Plaintiff 
Def.         cdQuin  not  Ija^e  teplieti  genecallp  tOat  tde  Defendant  Datti  Siiret0 
lip  Difcent,  but  OjoulD  IjaDe  replpeD  to  tije  prxter.  Hob.  104. 

Lilte  tfie  Cafe  of  Goddard  and  Thorlton  Yelv.  170.  tD|)ere  itt 

Crcfpa0  tlje  Defendant  pleatieo  tfiat  Henry  tDa0  feifcn  in  fee,  toljo 
mane  a  leafe  to  Saunden,  unnec  uigom  Ije  netiDen  a  Citle,  ano  fo 
iu(tifie0. 

Cde  plaintiff  teplie0,  anu  fet0  fojtl)  a  long  Citle  in  anotljec 
pecfon,  anD  tljat  Henry  entcen  ann  intcunen. 

C&e  Defenoant  rejopns,  t&at  Henry  U)a0  Ceifen  in  $k  and 

mane  a  Leafe  ut  prius,  abfq;  hoc  t&at  intravit  8f  fe  fie  intrufit  5 

anD  t&e  Plaintiff  {)auing  nemnccen,  becaufe  tge  Cratietfe  ougDt 

to  6abe  ban  Wcect,  viz.  abfq^  hoc  quod  imrufir,  anD  not  abfq^  hoc 

t&at  Henry  intravit,  &c.  it  U)a0  faiD  tfie  Eeplication  U)a0  ill  3  fo? 
tbe  DefenDant  IjatJing  alleDgeD  a  ©eifin  in  ffe  in  Henry,  toi&ic& 
tie  Plaintiff  in  W  Eei opDei:  DaD  not  aboiDeD,  but  onlp  bp  fup< 
pofing  an  inttufion  lobicb  cannot  be  of  an  €ffate  in  jfs',  but  10 
pjopetlp  aftec  tbe  Deatl)  of  Cenant  fo^  life  5  fo^  tljat  reafon  it 
tDa0belDilU 

Ex  parte  "^"^  Pemberton  g>etieadt  fo?  t(je  Plaintiff  belD  tbe  Eeplication 
Quer.  to  be  ffooD.  Clje  DefenDant0  piea  i0  no  moae  tljan  Riens  per 
defcent  5  fo}  tbougb  be  pleaD0  a  Eebetlton,  'tt0  not  cbargeable, 
becaufe  'ti0  a  Eebecfion  aftec  an  €llate  Call,  anD  tbetefoje  tbe 
pleaDingtbe  Leafe  i0  not  material  h  fo;  if  it  mete  a  Leafe  ei;p{i:eD 
pet  tte  Plaintiff  coulD  not  cecobet,  anD  tgecefoje  tbe  prater  i0 
lo^Qllp  ioie  anD  in0gnificant,  of  fb^icd  tlie  plaintiff  ougDt  not  to 

take 
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tm  notice,  becaufe  ti^e  MUOd,  Wt^  come  unoert^e  prxter,  nre 
not  cgargeable. 

Cde  Plaintiff  W^  ttauetreD,  a$  Ije  ougljt,  tngat  iiS  tnatecial,     ' 
anti  i0  not  bounn  to  talte  notice  of  anp  tging  moje* 

^nD  of  tliat  Opinion  tua^  tte  indole  Coutt)  ano  {jeio  tlje  prater 
itile,  anD  tfje  senecal  Replication  gooD  5  anD  3!utigmentliia0  Qi'om 
foi  m  Plaintiff. 

Prince  verfus  Rowfon,  Executor  of  Atkinfon. 

Executor  de  fon  tort  cannot  cetaitt.  €6e  Defenoant  in  tfiiiEi  Cafe  Exeentor  de 
pleaDeu,  tSat  t6e  CeCato?  otoen  &i0£jaife  dum  fola  Bool  fon  ton  czxi- 
ano  tbat  &e  maoe  diss  m\\\  5  but  DotO  not  fljeto  t&at  fie  toas  tijere-  "otretam. 
tp  matie  Ccecuto; ;  ano  tgecefo^e  fiatiing  no  Citle  &e  became  Exe- 
cutor de  fon  torr,  fo)  tofiicfi  caufe  W  Plea  tt)a0  fielti  ill  h  ano 
Wsment  toasai  siben  f02  tfie  plaintiff. 

Norris  z/er/a5  Palmer. 

TiSxS  Plaintiff  6?oufl:rjt  an  attion  on  tfie  Cafe  aijainif  t&e  De=  Cafe  after 
fentiant  fo?  caufing  fiim  falfo  &  maiitiofe  to  be  inbitteD  fo?  an  acquit- 
a  Common  Ctefpafis  in  tahing  a&ap  one  fiunb^en  'Bjicltd,  bp  tai  upon  an 
tobicb  means  betoas  compclieo  to  fpenn  gceat  %wm  of  ^onp,  indiament 
anb  tbat  upon  tbe  Crial  tbe  lurp  ban  acquitteb  bim.  ^°^  Trefpas. 

€be  Defenbant  bemutteb  to  tbeDeclatation  -■>  anb  Barrel  ^zt- 
leant  faib  foi  bim,  tbat  tbe  Action  toouio  not  lie  5  nnb  foj  a  p^e^ 
finentin  tbe  Cafe  be  citeo  a  lifee  liubgrnent  bettuecn  Langiey  ver-  2  sid.  ioq. 

fits  Clerk  in  tbe  King's  Bench,  Trin.   1658.  Jn  tobicb  Action  tbe 

Plaintiff  toas  inbitten  fo?  a  "Battecp  initb  an  intent  to  cabiQj  a 
caoman,anD  being  acquitteb  biougbt  tljis  Saion  5  anbtbeCouct 
after  a  long  Debate  gabe  3lubgment  foi  tbe  plaintiff  5  but  agcDPb 
tbat  tbe  ^am  ttioulD  not  lie  fo;  a  Common  Ctefpafs,  as  if  it 
bao  b0ht  fo?  tbe  nsatterp  onlp ;  but  tbe  Eabifljing  toas  a  great 
fcanbal,  anbfo;  tbat  reafon  tbe  Plaintiff  recoberbtberes  buttbiS 
IS  an  ojoinarpCrcfpafSj  ano  tbecefoje  tbiis  action  uitu  not  lie. 

•But  Pemberton  ©ctr'eant  belD  tbat  tbe  action  Uioulb  lie  becaufe  sia.  4^3, 4^4- 
it  bias  m  tbe  nature  of  a  Confpiracp,  anb  bone  falffp  ana  maliti. '  ^ro.  ^9i. 
fluff?  fenotuing  tbe  contrarp,  anb  tberebp  tbe  Plaintiff  toas  put  to 
great  Cfiarges,  all  tobfcfi  in  confeffeb  bp  tbe  Demurrer. 

$p  2  anb 
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9nti  tf)e  Cafe  cttcD  on  XU  otljec  fioe  (0  ej;p?ef0  in  tlje  point  5 
fo?  tSe  Coutt  in  tijat  Cafe  coulu  take  notice  of  notljing  elfe  but 
tfie  15attetp  ■-,  fo?  tlje  intent  to  raWfi)  ttiasj  not  tcaijecfable,  ann 
tftecefoje  it  U)as  iuie  to  put  it  into  t\jz  antsictment. 

3it  isi  nolo  fettlen  t!)at  an  Action  on  tfje  Cafe  feiili  ipe  fo?  a  ma' 
iftioug  acted  tDl)ete  tljete  10  no  p?obaWe  caufe  of  action  b  ano  tbis 
Cafe  i0  ttconBec  t&an  t&at,  becaufe  in  tlje  one  tbe  pactp  is  onlp 
put  to  COatffeiS,  anu  in  tbe  otbec  botlj  to  Cljatgegi  anB  Difgcace, 
fo?  tobicb  \it  6atf)  no  remeop  but  b)>  t^is  action. 

Cbe  Coutt  ast(^li  tbat  tlje  adton  toouiti  lie  after  an  acquittal 

upon  an  Sntiictment  fo?  a  gteatec  o?  leflec  Ctefpafs :  Cbe  lilte  toi 

3  Air  13.     citing  anotbci:  into  tbe  @>pititual  Coutt  tuitbout  caufe,  F.  N.  B. 

Iifpip       116.  D.  7E,  4.  30.  loH.  4.  Fitz.  Confpiracy  21.  13.  3E.9.  19. 

Poftea.  ■  Cbe  Defcntiantd  Council  confcnteu  to  luabe  t&e  Demuctctj 
anti  pleati  anu  go  to  Ctpal. 

The  King  verfus  Turvil. 

The  King  /^^"e  impedit.  fDlje  lining  ti)a0  intituleU  to  a  p?efenta» 
prefented,  \^  tiott  bp  tbc  ©tatute  Of  3»  Eliz.  cap.  6.  becaufe  of  a  %i' 
being  inti-  montacal  Conttact  maUc  bp  tbe  cigbtful  patton,  anb  be  accojoing' 

tuled  by  a  Jp  BiD  p^ffent 

Simoniacal       ^jjjj^  coj^eg  tbe  aCt  Of  general    paction,    21  Jac.   cap.  35. 

?"p  e?!n  ^^  ^^J*'^^  ""^^^^  general  mom  (it  toag  nolo  abmittetrj)  tbat  €)?« 
tee  (hall  not  "^on?  11)30  pacBoneD  t  2n  tubicb  act  tbece  i0  a  beneficial  Claufe 

be  removed  Of  KcflitUtiOn  *.  viz.  The  Ring  giveth  to  his  Subjeas  all  Goods, 
though  the  Chattels,  Debts,  Fines,  IfTues,  Profits,  Amerciaments,  Forfeitures 
Symony  is  and  Sums  of  Mony  forfeited  by  reafon  of  any  Offence,  ^r.  done. 

pardoned,  anb  ftJbetbec  tbe  iking0  pjefente^  o?  tbe  patcon  bab  ibe  better 
Citle  lua0  tbe  €Xueflion. 

Cbi0  Cafe  6330  onip  mentioneb  nob),  but  argueb  in  Michael- 
mas Cecm  following  bp  ©ecieant  Jones,  tbat  tbe  l^ing0  p?eCentfi^ 
10  intitulcb ,  be  agceeb  tbat  ^pmonp  b)a0  pacooncD,  but  not  tbe 
confequence0  tbeccof ;  foj  'tis  not  lilte  tbe  Cafe  tobete  a  S)tcoafe 
10  giben  at  one  time  anb  beatb  bappen0  at  anotber  ■-,  if  tbe  ^ttoafe, 
iBbicb  <0  tbe  fictt  offence,  10  patboneb  before  tbe  beatb  of  tlje  pactp, 
tbat  i0  a  patbon  iHtetoife  of  tbe  jf elonp  ■■>  fo?  'ti0  tiuc  tbe  ©tcoak 
being  tbe  caufe  of  tbe  beatb,  anb  tbat  being  pntboneb  oil  tbe  na* 
tural  &sa&  are  patboneb  toitb  tbe  Caufe. 

"But  legal  Confequence0  are  not  tbu0  patboneb  5  as  if  a  span 
10  outlabjeb  in  Crefpafs,  anb  tbe  l^ing  parbon0  tbe  Outlaiujp,  tbe 
IFIne  temain0,  6 E.  4. 9.  8  H.4. 21.  2  RoU.  Abr.  179. 

an 
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3!it  tW  ^ct  of  patnon,  tfiece  ate  mm  of  ®mu  but  tfie 
Pefcntation  19  not  toitljin  tlje  Claufe  of  Eeftttution  h  fo?  'tfg 
an  3lntctcfi  anu  not  an  aiitljo^tp  uefleti  in  tfje  l^ing,  anti  t6ece« 
fo^e  a  t{)ing  of  anotljec  nature  tfjan  tuljat  iis  inteuneD  to  be  re= 
lfo?eti5  tiecaufe  it  10  ijigijec,  anD  fljall  not  be  compieDenDen 
amongft  tlje  general  mim  of  ©ooDis  ano  CDattel0,  &c.  tD[)(c& 
ace  tijtnss  of  a  loluec  nature,  ann  are  all  in  tfie  petronalttp, 

Cro.  Car.354. 

Conyers  ©etfeant,  argueu  fo?  tlje  Citle  of  tlje  patron,  anH  Ex  parte 
fafD,  tljat  t^ere  were  t&^ee  material  Ciaufeg  in  tfttss  aa.  Def. 

!♦  9  patDon  of  tlje  ©ftenceis  t&erein  mentionen  in  general  anu 
particular  tuojus. 

2*  Cfiat  all  tljfngss  not  ejtcepteti  fljall  be  pamoneti  bp  general 
fi)o?50,  30  if  patticularlp  nameO. 

3.  Cbe  patnon  to  be  tahcn  moff  fauourablp  fo?  tlje  S)Ub|ect; 
upon  ii3l)icf)  Claufe0  it  mua  necelfarilp  follotii,  tfiat  tbi0  ©ffence 
i0  patDoneu,  ano  tljcu  all  tlje  confequEncc0  from  tljence  Cedu^ 
ceD  tiJill  be  Ukciuife  parooneti  ■-,  anD  fo  tibe  patron  reflo?eD  to 
W  P^efentation,  foj  ail  €l)arter0  of  Eettitution  are  to  be  talten 
faftourablp,  Pi.  Com,  252. 

C6e  piefentation  UEa0  no  legal  Eigbt  in  tbe  p^efentee  5  fo| 
in  tfie  Cafe  of  tbe  !^lng ,  'ti0  revocable  after  anttitution  ana 
tcfo^e  3lnliuction,  Co.  Lst.  344.  b. 

©0  liheftjife  a  feconn  p^efentation  ttiill  repeal  tbe  ffrff.  Rolls 
355.  3nD  if  tbe  jl^ing0  feefentee  Cies  befo?e  Sinbuction,  tbat  id 
alfo  a  laeuocation  •■>  if  tberefoie  tlje  partp  batlj  no  legal  I^igbt 
ftp  t6i0  p?cfentation,  ano  tlje  i^ing  bp  tlje  simony  |)aD  onip  an 
autljo?itp  to  p^efent,  anu  no  legal  31ntereff  ijefteri,  tljen  b^  t&iss 
9ct  tie  batb  rebofeeu  tbe  p^efentation,  ano  tbe  rigljt  patron  13 
refiojen  to  W  ^itle  to  Piefent* 

Cfte  Court  toere  all  of  C>pin{on  (abfente  Ellis)  Cbat  tbe  Swings 
P^cfentee  Ijati  a  goon  Citle,  anti  fap  confequence  tlje  patron 
S^tjn  no  rtgljt  to  p^cfent  tbt0  turn  -■,  fo?  Ijere  tna0  an  Intereff 
fteCeO  in  tlje  i^tng  •■>  lilte  tbe  Cafe  lubere  tbe  il^tng  10  IntituleD 
to  tbe  ©0000  of  a  Felo  de  fe,  b]fl  Jnqulfition,  anD  tben  comcg 
an  ^a  of  3lnDempnitp,  tljat  fljall  not  Dibefl  tbe  Eing  of  u^ 
Kigbt. 

15ut  Mjere  notljfng  Cleflg  before  tbe  ©ffice  founD,  a  parDon 
before  tl)e31iiquiQtionea;tinguifije0  all  iFo?fettute0,  a0  it  luas  refol» 
SeD  in  Tombs  Cafe. 

So  if  tbe  ParDott  in  tbf0  Cafe  baD  come  befoje  tSe  pie= 
fcntation,  tbe  partp  baD  beeij  teflojeD  statu  quo,  &c. 

Clje 
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Clie  l^fng  can  m  no  moit ,  tge  'Btiljop  tis  to  Po  tU  teff  ^ 
neitgec  i0  ti^e  l^^e^entatfon  telioi^eli  bp  t{)i)ai  ^a^  it  migDt  IDatie 
iieen  cetio&eii  bp  tmplfcatfon  in  fome  Cafe05  a0  &)Dece  tijece  t^ 
a  fecont)  Ip^efentation  ■-,  but  (ucb  a  genetal  teljocatton  mi  not 
Ho  it:  mr^  lutisment ioa0  gtben  fo|  tbe  Plaintiff,  anoaWtit 
of  Ctto}  biougbt)  buttbeCauCetuajs  entieb  bp  %teement* 

Hill  z/erfus  Pheafant. 

Gaming  at  A  ^ ^^iott  Of  Debt  Bja0  bjougbt  upon  tbe  S>tatute  of  1 6  Car.  2 . 
feverai      £\  cap.  7.  ntaHE  againft  beceitful  anu  nifojbeclp  Gaming,  tubicb 

meetings,  (Qn!Ut0,  That  if  any  perfon  (hall  play  at  any  Game,  other  than 
whether  for  ready  Mony,  and  (hall  lofe  any  Sum,  or  other  thing  played 
within  the  f^^^  above  the  Sum  of  100 1.  at  any  one  time  or  meeting,  up- 
btatute.  ^jj  Tick^  and  (hall  not  then  pay  the  fame  5  that  all  Contraas 
and  Securities  made  for  the  payment  thereof  (hall  be  void,  and 
the  perfon  winning  (hall  pay  treble  the  Mony  loft. 

3lt  bappeneD  tbat  tfit  Defetibant  bion  80 1.  at  one  meeting, 
f02  UJbicb  tbe  piamtif  gabe  Secucitp  5  anb  anotbet  meeting  tuas 
appointeb,  ano  tbeDefenbant  bion  7oKmo2e  of  tbe  Plaintiff; 
being  in  all  abobe  100 1.  9nb  if  tbi!3  m&  biitbin  tbe  Statute,  m$ 
tbe  Clueftion* 

Cbe  like  Cafe  tnajS  in  tbe  Kings-Bench,  Trin.  25  Car.  2.  Rot. 
i230.bettDeen  Edgberry  anO  Rofeberry ;  aub  in  Michaelmas  Cetm 

foilobiing,  tbi0  Cafe  toa0  argueb,  ano  tbe  Couit  biaiS  btbibeb, 
Anonvmus  *"W£b  tbc  piaiutiff  petccibing,  befireb  to  oifcontinue  W  3rtion; 
Foil  J    '   but  t|)e  bett^c  €>pinion  bias,  tbat  it  m&  not  biitbin  tbe  Sta* 

tute,  tbougb  if  it  bab  been  pieaoeb,  Cbat  tbefetiecal  meetingis 
Sid.  394°      mete  putpofelp  appointeb  to  elube  tfie  Statute ,  it  mtgbt  be 

otbetuiife* 

Cakhorp  verfus  Hejton. 

Traverfe  TB  Replevin;  Cfte  Defeubant  abouicD,  fo2  ttlat  tSefiifngbe^ 
not  good ;  J[  '"g  feifeD  in  fee  of  a  Mannor,  anb  of  a  Grange,  tobicb  MH 
■viz,.  Abfp  patcel  of  tbe  ^anno;,  gcanteb  tbe  3lnbetitance  to  a  05i(bop , 
hoc  qttod  le-  xetemns  33  ••  Eent  to  be  peaclp  iffuing  out  of  tbe  bJboIe,  anb 
gttmo  mdo  aiigjggg  a  ^ja„f  of  t^g  Grange  ftoui  Sit  w.  w.  (tubo  claimeb 
meratus.  ^^^^^  jgg  -Biibop;  to  U&  ^nttm&  in  fee  5  in  tubicb  ^im 
tgetebiasi  tbi^Claufe: 

Viz.  If  the  Grantee  or  his  Heirs  (hall  be  legally  charged  by 
Diftrefsj   or  with  any  Rent  due  to  the  King  or  his  SuccefTors, 

upon 
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upon  account  of  the  faid  Grange ,  that  then  it  (hould  be  lawful 
for  them  to  enter  into  Black^cre^  and  diftrein  till  he  or  they  be 
fatisfied. 

^nQ  aftetUiactid  tde  ^imttt  mrs  W  ^z\x^  toece,  upon  a  'Bill 
<S!CbibiteD  againfl  tfiem  in  tlje  Exchequer,  Decreet!  ta  pap  tije 

Mm  4 1-  per  Annum,  aiEl  tf)e(C  p?OpO?tfon  OUt  Of  tfie  Grange , 

fo?  toStcO  fie  Uiffreineo,  ann  fo  iuffifieu  tfie  tafetng:* 

Cfie  pafntfff  pleanss  in  Oart  to  tf)e  auoU)?p,  and  traverfeth, 
tfiat  tije  Defendant  tuais  latufutlp  cfiacgeQ  tottfi  tfie  TaiD  Eent  ^ 
ano  tfie  S^efenDant  nemucteD. 

Baldwyn  ©etfcant,  maintSitteH  t&e  Avowry  to  tie  gOOD  ,  fia'  Ex  parte 

Ijing  alleDseu  a  legal  cljatge,  anD  tfiat  tfie  'Batt  toais  not  gooQ;  Def. 

fOJ   tfie  l^Iaintiff  traverfeth  quod  Defendens  eft  ligitimo   modo 

oneratus,  tufitcfi  being  part  matter  of  lato,  ann  part  lifectoife 
matter  of  iFaa  {$  not  gooD;  ann  tf)erefo?eif  t&e  Decree  fee  not 
a  legal  charge,  tfie  plaintiff  fbouin  ^mz  tiemurreD> 

•But  on  tlje  otfier  fine,  it  tuag  arguen  ftp  Seys  ©etieant,  Cfiat  ex  parte 
ttie  Avowry  fjs  not  gooo  5  becaufe  t&e  Defcnnant  Datfi  not  fet  Quer. 
fo^tb  a  legal  cljatge,  acco^ning  to  tt)e  (^rant,  tolitcD  muff  be  bp 
£>iffref0,  o;  Come  otfier  latuful  tuap,  nnD  tbat  muff  be  intenbeD 
i)p  fomc  eieecution  at  Common  latos  fo?  tbe  coaftus  fuit  to 
pap,  ijS  not  enougb^  a  ®uit  in  iil^\xVi^{9  no  legal  biflurbance, 
K^oorssj.    Cbe  fame  Cafe  iis  Eepo^teb  in  i  Browni.  23.  Selby 

verfus  Chute. 

'Befinee,  tbe  Defenbant  botb  not  fljebj  anp  p?ocef0  taken  out, 
0?  bi|)o  tnere  partie0  to  tlje  Decree,  anb  a  Que  eftate  in  tbcCafe 
of  a  Xtajop  i0  not  goob,  foj  be  muff  pafis  it  bp  'Dzz^* 

North  anb  tfie  iobole  Court :  a  Eent  in  tbe  i^ingd  Cafe 
liejs  in  Eenber,  anb  not  in  Demanb,  anb  after  tbe  Eent  bap 
i0  paa,  be  is  oneratus,  aub  tbe  Decree  isi  not  material  in  tbfsi 
Cafe  3  fo?  tbe  cbatge  i0  not  mabe  tbcrebp,  but  h^  tbe  Eeferba- 
tion,  fo?  papment  UJbereof  tbe  bJbole  Grange  is  cbargeable* 

Cbe  i^ing  map  bifirain  in  anp  part  of  tbe  lanb,  be  is  not 
iounb  bp  tbe  Decree  to  a  particular  place;  tbat  is  in  fabout: 
onlp  to  tbe  purcbafo?,  tbat  be  fljoulb  pap  no  mo?e  tban  bid  p?o* 
portion. 

30  to  tbe  Que  eftate,  tbe  Defenbant  batb  abmitteb  tbat,  h^  fap« 

ing  bene  &  verum  eft,  tbat  %\l  W.  W.  tnaS  feifCb* 

C6e  Traverfe  i0  ill,  anb  31ttbgment  toajs  giben  foi  tbe  aboftj« 
ant 

Vaughan 
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Vaughan  verfus  Wood. 

Trefpafsju-  'TpRefpafs  fO|  tafefltg  TBCEf^    CfiC  DefCltDant  plSaHS  a  CU' 

iiified,  for  £  ftom  to  cljoofE  @iipei;i)ifa?i3  of  G3ictual0  at  a  Coutt  Icet, 
taking  cor-  ^|)at  fte  toas  t&ece  tibofen ,  ann  liaWng  Wwxs  x^z  piatnttffia 
rupt  Vifta-  ^Q0tig  J  found  t()e  'Beef  to  be  co?rupt ,  tu&ici)  fie  tooft  ano 

Mod  Rep  202  fiutneD, 

Clje  Plaintiff  Demutrg,  fo?  tfiat  tfje  Cuffotn  10  unreafonaWe, 
anti  tnlien  ^eat  (0  corrupt  atiD  foID,  tfiere  ate  proper  temeDie^ 
at  Lati),  bp  action  on  tbe  Cafe,  o?  picfentment  at  a  Lect,  9  H.  6. 

53.  II  Ed.  3. 4.6.  Vide  Stat.  i8  Eliz.  cap.  3. 

•But  tlje  Court  belD  it  a  gooa  Cuffom,  anD  auugment  toae  zi- 
Sen  fojtfieOefenoant^  tfie  Cfitef  luitice  being  not  cleat  in  it* 

Chapter  of  Southwel  verfus  Bifhop  of  Lincoln 

Grant  of  Tl3  a  Quare  impedit,  t&e  dueOion  iipon  pleafling  toag,  W^qz-- 
nextAvoid-  J^  tljet  t|)e  <S|ant  of  tbe  neyt  Avoidance  bp  tlje  Cfjapter,  teas 
ance,  not  gpoti  0?  ttot  to  btnB  tl)e  ©ucceiTo?. 

bind  the         ^jjg  ^g^jj  j,jq  g^fg  j,p(j„  jjjg  gj^gtUtC  Of  13  Eliz.  cap.  10.  Mss^i^ 

MoTSp  204  ^^Sj  obfetteti  not  to  be  a  publicfe  *  act,  becaufe  it  mzxm  onlp 
*  Yeiv.  106.  ■  to  tljofe  iDbo  ate  CcclefiaRical  petfone  h  o?  if  it  fljoulD  be  ati« 
lubgeD  a  public^  Lata ,  pet  tbi0  i0  not  a  goon  t^^ant  to  biiiD 
tfie  ^ucceffo^  5  to|  tljougf)  tbe  (©?ant  of  an  Avoidance  i0  not  a 
tfiing  of  iDfilcb  anp  pjofit  can  be  maue,  pet  it  i0  an  *  i|)ereDi» 
tanient  fuitbin  tbe  meaning  of  tijat  Statute,  bp  Mjicb)  among 

Ot&eC  tbing0,  'ti0  CnaCteH,  That  all  Grants,  &c.  made  by  Dean 
and  Chapter,  ^c  of  any  Lands,  Tythes,  Tenements,  or  Heredi- 
taments, being  parcel  of  the  Poffeffions  of  the  Chapter,  other 
than  for  the  Term  of  2 1  Years,  or  3  Lives,  from  the  time  of  the 
making  the  faid  Grant,  (hall  be  void. 

'But  ft  tDa0  agteetF,  bp  tfie  Coutt,  to  be  a  general  &aU)^  like 
t|)e  Statute  of  Non  Refidency,  iDbicfi  fiatf)  been  fo  tulen  5  ann 
t6attf)i0  IWentmcnt  o?  ^\m\.  of  tbe  nect  Avoidance,  iDa0not 
goon,  becaufe  it  Uias  maoe  bp  tbofe  tofio  tuete  not  i^ean  of  W^z 
Corporation ,  ann  it  muff  be  W^^  immeoiatelp,  o;  not  at  all  h 
ano  3lutigment  xm  gitien  accoroingip. 


Thread- 


*  Cro.  Eliz, 
441. 
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Threadneedle  verfus  Lynam. 


Mod.Rep.303. 


T^etc  beino:  ttoo  ^timm  uruallp  let  fa?  67 1.  i  s.  5  d.  6p  ^e^^^ . 
t5e  peat  5  a  "Bifljop  lets  one  of  ttiem  fo|  2 1  peacjs  cefecuinf  Bifliop  and 
tge  SDgoie  Kent,  aiiQ  togetgei;  tljfiE!  tnais  a  goon  teafe  tDitl)tn  m  more  than 
Statute  of  I  Eiiz.  cap.  19.  toag  t&e  Clueftion,  ftidlcf)  uepennen  the  old 

upon  t&e  COntttUCtiOIt  of  tijeCOo^OSl  tftecein,  viz.  ah  Leafes  to  be  Rent  re- 
void  upon  which  the  old  accuftomed  Rent  is  not  referved  5   anO  ferved , 

l^ete  10  mo^e  tgan  t&e  olD  Eent  refettieii  h  ann  iW  being  a  pit'  ^°^i 
Hate  9cf  fis  to  be  talten  Ittcrall^ 

North  (iTbief  %mtz  agterti  tbat  pjtbate  9ct0,  tobicb  go  to  one 
patttculac  tbtng  ace  to  be  intetp^eteD  Ittetallp  \  but  tbi0  Statute 
mzxim  to  all  'BiC^op0,  anti  fo  map  be  taiten  acco^tiing  to  Cquftp  5 
anD  tbet;efo?e  be  anD  Wyndham  ano  Atkins  3iufffces  bdo  tbe  leafe 
tn  be  goon :  -But  tbi0  Cafe  ujas  arguen  tuben  Vaughan  toad 
€Wt  3lufiice,  ann  be  ann  luffice  Ellis  uiece  of  anotbec  Opmiom 
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Thorp  verfus  Fowle. 

No  more  TW,  TOT  A.  jn  xW  Cafe  tlje  Coutt  im  tDat  Once  t&e  g)ta« 
cofts  than  1^1  tute,  tt)|)tcb  gtt)e0  no  nto^e  Co(i0  tlian  Damasre,  'ttis 
Damages.  X  ^  ufual  to  tuctt  Cccfpafe  into  Cafe. 

Cooper  uerfus  Hawkefwel. 
Words.       TiU  an  action  upon  tfie  Cafe  fojtDefe  mt^mt  i  dealt  not  fo 

^  unkindly  with  you  when  you  ftole  a  Stack  of  my  Corn ;  Per 

Curiam,  tj)z  Zaion  lieiEf* 

Efcourt  verfus  Cole. 

Words.      T^  an  9rtfon  on  tfte  Cafe  fo?  mom  lalti  tftio  toapjs  5  tfje  laff 
JL  Count  toais  Cumque  etiam,  \3)j)ic\)  i&  but  a  tedtal,  ano  du- 

bitatur  togetdec  gOOO. 

Sharp  Tjerfus  Hubbard. 

Six  Months  T^^C  fii;spontl)0  in  to^icfj  tfie  SuffffeffiouijEi  to  be  p^ofteD 
for  proving  J^  mutt  be  rec'feoneu  acco^utng  to  tbe  Calenoac  $^ont&0,  ano 
of  a  sug-  'ttjs  fo  computet!  in  tbe  CcclefiallicalCoiict. 

geftion. 

Crowder  verfus  Goodwin. 

juftificati-  T  B  acrault  antJ  15attccp  anu  falfe3mp2ifonment,aj(  to  tfjeaiTauIt, 
on  by  Pro-  J^  &c.  t()e  Defendant  plcaDjs  ji3ot'©utltp  ■■>  ano  aj3  to  t&e  Jni' 
cefs  out  of  p^ifonment  be  (iiaificg  bp  a  Ipjocefg  out  an  inferiout  Coutt,  aiiD 
infenour    ypQ„  2)ginui;rec  t^efe  C^ccptioH^  luece  talten  to  biis  l^lea. 

Court.  I.  Ztt 
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1.  C&e  Ocfcnuant  Ijatlj  fct  fojtfj  a  precept  pireacn  Servient! 

ad  Clavero,  attO  'tfS  not  faiO  Mioiftro  Cutis. 

2.  Sitluas!  to  take  tlje  paintiff  anD  6aue  Oim  ad  proximam  Cu-  'Roi  484. 
riara,  lubfcl)  i» not  gooo  5  fo? it  fljoum  Ijatie  Mn  on  a  flap cet:. Dy°r ^gib!'^ 
tain,  like  Adams  and  F\yxhes  Cafe,  toficte  a  Slitit  Of  Crco?  mas  I.^',°f ''•"'- 
biougljt  upon  a  aungmentin  Debt  bp  Nil  dicit  in  an  infecicuc  ^°^-^*p*' 
Couct  5  anu  tlje  Ccto?  affigncti  loag,  Cljat  after  ampaHance  a  Dap 
tDajSffiUen  to tlje l^atties till  tlje nejct  Courts  annt|)i0  toasf  lieio 

to  be  a  2:)ifcontinuance,  not  being  a  Hap  certain. 

3.  'Ci0  not  faiD  ad  refpondend'  alicui. 

4-  Bo?  tbat  tbe  Action  atofe  infra  Burgum. 

5-  Cfje  l^jecept  is  not  alleogeU  to  be  returneU  bp  tte  ©fficcr* 
Co  all  Mjiclj  it  U)a0  anftoereD,  Cbat  a  pieint  is  but  a  Kemem* 

finance  ann  muft  be  (l)0?t,  Raft.  321.  anD  UJljcn  'tis  entreti  tbe  €)f« 

ficcr  is  ercufeD  ;  foi  be  cannot  tell  tuljetljer  'tis  infra  *  juriidiaio-  ^squibbw^ 

nem  0|  not.  ^°'*  ^n^a  19. 

3nD  as  to  tbe  fira  Cj;ception,  a  l^^ecept  map  be  Directed  to  a 
p^ibate  perfon,  ano  tbecefoje  Servienti  ad  ciavem  is  tuell  enough. 

Cfien  as  to  tbe  neirt  Crceptton,  'tis  likeluife  toell  fet  fojtb  to 
Sabe  tbe  plaintiff  ad  proximam  Curiam ;  fo?  bolB  Can  it  be  on  a 

Bap  certain  UJben  tlje  3lutige  map  abjourn  tf)e  Court  de  die  in 

diem? 

Cben  ad  refpondendum,  tbOUgb  'tlS  not  faiH  alicui  'tis  gOOb, 

tbougb  not  fo  fojmal ,  ann  'tis  no  Tort  in  tbe  Officer,  but  tis  to 
be  intenbeti  tbat  be  is  to  anfbier  tbe  Plaintiff  in  tbe  Plaint. 
^S  to  tbe  fourtb  Crception  tlje  Defenbant  fets  fo^tb  tbat  be  DiD 

enter  U^  plaint  fecundum  confuetudinem  Curis  Burgi,  anb  toben 

tbe  plaintiff beclaren  tbere,be  (bebieo  tbat  tbe  Caufe  m  arife  infra 

Juriidiftionem. 

^nn  as  to  tlie  lad,  Ctie  €)fficer  is  not  puniibabie  tbougb  be  bo 
not  return  tbe  ^Orit.  Cbe  eno  of  tbe  lato  is  tbat  tbe  Defenbant 
IbouID  be  pjefent  at  tbe  Dap  •,  anD  if  tbe  Caufe  fijoulD  be  agre^D,  o| 
tbe  Plaintiff  gibe  a  Eleleafe  tuben  tbe  Defenbant  is  in  cuttoDp,  no 
^aion  lies  againft  tbe  ©fficer  if  be  be  DctalneD  aftectuacDs. 

•But  tbe  Cbief  Suffice  DoubteD,  tbat  fo?  tbe  feccnb  €rception 
t|)e  piea  toas  ill,  fo?  it  ougbt  to  be  on  a  Dap  certain,  anD  liketuife 

it  ougbt  to  be  alleDgeD  infra  Jurifdiaionem. 

'But  tbe  otber  thM  Huttices  belD  tbe  plea  to  be  gooD  in  omni- 
bus, anD  fain  tbat  tbe  inferioi  Court  bab  a  aucifoiition  to  iCfuc  out 
a  COcit,  auD  tbe  ©fficer  is  ercufable  tljougb  tbe  caufe  of  action  DID 
not  arife  toitbin  tbe  3iuriSDi(tion,  tobicb  ougbt  to  be  Ibetnn  on  tbe 
otber  fiOe :  9nD  fo  luDgment  tpas  giben  fo?  tbe  DefenDant,       \ 
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Snow  and  others  verfus  Wifeman. 

Ecfpaf0  fo?  tafeinn;  of  &i0]|)O2fc:  C&e  Defenuantplcatig  tljat 
&e  tDa0  feifeti  ot  fuclj  laitDg,  anu  intttlcg  DUnfelf  toan  Her- 


Sid.  300. 


Yelv.  131. 
PL  Com.  230, 
231. 


Cde  piatnttffcepHe^  tgac  mat^tt  petfon  foa0  jotntlp  fettt!i  tuit& 

t^e  DEfenOant,  Et  hoc  paratus  eft  verificare. 

€|)e  Defcntiant  tietnucs  generalip,  fiecaufetlie  paintcff  flja«ID 
galje  tralJEtfeQ  t!je  fole  S)elfim 

TBut  it  tuag  faiD  foj  &im  tljat  i%z  fole  @)eifin  nfeo  not  be  tcasec^ 
fen,  ftecaufe  ti&e  mattct;  alletJgeB  bp  Wm  aisoiOiS  ttie  TSacc  tuit&out 
a  Crauecfe. 

3iii  a  €)U0:sei!{on  upon  a  ]^|of)tbit{ott  fo?  Cpt6e0,  tSe  plaintiff 
cntituleo  bimfelf  \i^  p?efcEiption  unoer  an  Sbbot,  ano  flj£tu0  t&e 
filnitp  of  poffeffidn  bp  tlje  Statute  of  3 1  H,  8.  b^  tufjicij  tbelanogi 
ioece  oircbargeo  of  €;ptl)e0. 

Clje  Defenoant  pleang  tftat  tbe  3bbep  tDa0  founnetj  toitbin  time 
of  spemo?p,  ano  confcffetb  tfje  filnitp  aftet;U5acC0,  auD  tbe 
piea  tDa0  Oelb  gooD  h  fo?  be  n^t>  not  tcaberfe  tbe  pjcfcripilon,  be. 
caufe  bebabfet  fo?tb  tbe  ifouiiDation  of  tbe  abbep  to  beiuitbln 
time  of  ^cmo2p,  U)bicb  b3a0  a  (ufftcient  aboiDing  tbe  piaintiffg 

Cttle,  Yelv.  31. 

Cbe  plaintiff  tbetcfo?E  babinn;  fain  enousb  in  tbi0  Cafe  to  aboio 
tbe  'Bare  5  if  be  bab  ttabei  feo  it  alfo  it  tooulD  babe  maOe  W  Ee= 
Cro.  jac  221.  plication  naugbt,  Kite  tbe  Cafe  of  *  Bedel  and  Lull,  mbere  in  an 
Ci'ectment  upon  a  leafe  mabe  bp  Elizabeth,  Hqz  Defenoant  pieabs 
tbat  before  Eiizabech  bab  anp  tbtno;  in  tbe  Lanoo,  James  taao  feifeD 
tbeccof  in  JFK  ,  and  tbat  it  befcenbeb  to  W  ®on  anb  fo  oecibes 
a  Citle  unber  bim,  rmu  tbat  Elizabeth  toa0feifeo  fap  Abatement* 

Cbe  Plaintiff  cbnfe(rc0  tbe  ^eifin  of  James,  uut  tbat  be  bebifeb 
it  to  Elizabeth  in  fee,  anb  m8^E0  a  Citle  unbec  bet  abfq;  hoc  tbat 
flje  b)a0  feifeo  ^i^^  abatement  •■,  anb  upon  a  Demurtec  tbe  Eeplica> 
tion  b)a0  beio  ill,  becaufe  tbe  plaintiff  bab  mabe  a  gooo  Citle  be^ 
fo^e  tbe  Debife  to  James  ^  anb  fo  in^o  not  tcabecfe  tbe  abatement. 

Cbe  Cbief  luHice  belb  tbat  tbe  omitting  of  a  CraberfettJberenC' 
ceflarp  i0  mattet  of  fubSance,  ano  tbe  couclubinn;  Uiitb  hoc  paratus 

eft  verificare,  tObeU  it  fbOUlO  be  Et  hoc  pet  quod  inquiratur  p  patri- 
am,02  de  hoc  ponit  fiiper  patriam  0?  vice  verfa  i0  Uiattec  Of  fubffance, 

anb  tbe  toanting  a  €:rabetfei0  of  t&e  fame  natuic  •■>  anb  beretbe 
Ctabecfe  of  tbe  fole  @eiQn  i0  neceffarp  becaufe  it  10  iffnable :  ano 
of  tbe  fame  ©pinion  toere  tbe  otbec3iuoffe0  (abfente  Ellis)  ano 
tbeccfoic  3iubgment  bja0  giben  fo?  tlje  Defenoant. 

VVilfon 
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Wilfon  verfus  Ducket. 

TEefpaf0  fo?  taking  of  W  €o?n  •■>  tlje  Oefennant  pkali0  JI5ot=  Diftrefs  noc 
<SuiItp  to  ail  but  360  eijeaijc^  itiaoe  into  €tacl?s,  lufiic^  good  of 
tlje  DefciiDant  tiiflcamEU  fo?  Eent  ann  ©ecufces  in  arceac  anU  ijue  Com  in 
to  Ijim.    Clje  plaintiff  oemuccg,  fo?  t^at  tDep  couio  not  be  rji«  ^^o^^^' 
ficcineti  inSfjealjeis :  9  Diffrefs  of  tfiem  i0  latufui  Damage  fcafant 
o;  ia  a  Cart  ioi  Eent,  but  not  Ijete. 

Per  Jones  S)erjeant,it  iis  naugbt,  fiecaufenotfitng  (0  to  be  Biff  rain-  Ex  parte 
eUjbut  tDftat  mnv  be  ftnouin  ann  retucnen  in  tlje  fame  conOition  as  Oyer. 
toSctt  talten ;  ano  tljctefo^e  a  Replevin  tuill  not  Ipe  of  ^onp  out  of 
a  05as  02  Cbeff,  anU  in  tljig  Cafe  tlje  *  Coin  cannot  be  retucnen  -  Ai-ered  by 
III  t&e  fame  conoition ,  becaufe  a  great  Deal  map  be  loff  in  tije  cat'  smme  1  mn: 
tpittgofitbome,  18  H.  3.4.  2H.  4. 15.  22  E. 4, 50.  u  H.5. 14.  ^^'*- 
1  inft.  47.  Roi1.667.pl.  17.   giiD  of  tljat  ©pinion  toasautfje 
Court. 

Curtis  verfus  Bourn. 

IN  Waft,  one  Cenant  in  Common  brings  an  Action  of  Wafte  Tenant  in 
alone ;  anD  tfje  dueffion  upon  tbe  peaDingg  tnag,  UJbetljer  Common 
Ije  fljouin  not  baue  fopncn  tuitlj  W  Companions  ann  fo|  an?^^'^,"°'^ 
autboutp  tljat  tljep  fljouin  I'opn  in  tljis  2aion,  Scroggs  ©erieant  J?g?J"  ^JJ 
citen R-oUs  Abr.  2  part825.pl.  II.  tubere it  10  fain,  tljat  if  a  Eeber^  ^^^g 
Oon  be  granten  to  tiuo,  ann  tbe  i)eir0  of  one  of  tbem,  pet  tbep 
mutt  ^opn  in  an  Action  of  eaiaffe. 

•But  it  tuae  anfiuecen  h^  Pemberton  ©etfeant ,  Cbat  Rolls 
citen  tbat  Cafe  in  bis  Abridgment,  out  of  tlje  i  inft.  53.  U)bic5 
f0^men  to  be  tbe  Opinion  of  mp  lo?o  Coke,  gcounnen  upon  ibe 
9utbojitie0  tbere  citen  in  tOe  Margin,  tobicb  be  fain  Din  not  toac= 
rant  anp  fncb  Opinion. 

%i)z  Difference  upon  tbe  O5oofe0  is,  U)i)ere  tenant  in  Com- 
mon  DemanDS  an  intitetp,  tbe  OLlrit  (ball  abate ,  anD  tberefoie 
in  tbe  Cafe  of  Hill  anD  Hut,  tubere  tbe  plaintiff  ban  onlp  acro.Eiiz.357. 
tbirn  part  of  a  EeberQon  in  Common,  it  iwas  bein  l)z  fljauin 
not  babe  an  ^aion  of  2:JIiaffe  alone,  becaufe  it  luouin  be  berp  co.Lit.  i97.b. 
inconbenient,  tbat  tbe  t^itn  part  fbouin  be  neliberen  in  c;ce«^°°'374 
ctition. 

'Ci0 
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Co.  Lit.  198.  '€i&  ttue,  t&ep  HjaU  I'opn  lit  tDe  pecfonaltp  ,  ViWz  Dama-- 
Yeiv.  161.  ggjj  aje  to  be  recofteccD,  but  tljep  ftall  altoapg  (cUec  in  tU  ttah 
tj?5  ana  tBciefoje  In  t\)i&  Cafe,  a:cialfe  befng  a  mijct  Action  , 
anD  CaDouctng  of  t]^e  reaitp,  tijat  being  tfje  mo^e  uioit&p,  iMm& 
oMtt  tbe  pecfonaltp  uiitb  it,  anu  tt)et:efo?e  tbe  Action  bp  one  alone 
10  goon  h  but  if  t!jep  ^aD  mane  a  leafe  fo;  peai:0 ,  tgen  tljep 
fljouin  {)abe  iopneti  in  an  ^aton  of  Otialte :  ^no  of  tUt  €>pini< 
on  m^  tlje  ttn^ole  Court* 

Anonymus. 

Tni^CClueaionliJasi,  tofietfiet  tout  temps  prift  m&  a  goou 
Tmt  temps    J    p^g^  jjfjg^.  ^  ggj^gtal  Jtttpatlance* 

Sd  Jrea      ^"'^  ^^  ^^'^  *"^^^^  f''^  ^^-J^  Plaintiff,  ^fjat  tbi0  pea  toajs 
afterimpar-  tepugnant,  becaufe  tlje  imparlance  p?o5e0  tlje  contrary 
lance.  'Ci9  tcue ,  in  an  Action  of  Debt  upon  a  TBonti,  fucb  pea 

10  gooD  after  an  imparlance,  becaufe 'tis  to  fabe  t^e  penaltp; 

ann  'ti0  ijelD  in  Dyer  f.  300.  b.  Cbat  uncore  prift  alone,  ftJitlj- 

my*^"  '^'  out  faping  tout   temps,  in  (UClj  cafe  10  goon,   tbOUgb  Leonard, 

tlje  Cuftos  Bievium,  aun  tobo  Uja0  a  LearncD  ^an,  1090  tbere  of 
anotber  €)pinion* 

15\it  tDben  a  OngleDutp  10  nemanbeD,  ano  tbe  partp  10  intitU' 
leb  to tiamage0  fo?  nonpapraent,  in  fucb  cafe  tbe  pea  of  tout 

temps  prift  10  not  goon* 

^nti  tbougb  it  b)a0  objedeb,  tbat  tbe  bifference  10,  tbat  tbe 
Defenbant  after  3lmparlance  ajoulD  not  pleab  anp  tljing  contrarp 
to  tbe  matter  in  tbe  Declaration  to  lobicb  be  bab  imparleQ  j  a0  %Si* 
ifarop  to  an  Action  b?ougbt  bp  an  pek,  &c. 

f  et  tbe  Court  toere  all  of  Opinion,  Cbat  tbe  pica  b}a0  not 
goob,  becau(e'tl0  inconfiftent  bJitb  tbe  imparlance;  foi  petit 

licentiam  interloquendi,  10  no  mO|e  In  Cngllflj,  tbau  f0|  tbe  De» 
fenbant  to  fap,  l  will  take  time  and  retolve  what  to  do  f,  tOblcD 
f0  contrarp,  to  be  always  ready. 
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Termino  Saniti  Hill. 

Anno  2 7  &  28  Car.  II.  in  Communi  Banea 

Stubbins  verfus  Bird  6*  alios. 

IB  an  artfOlt  of  Trover  and  Converfion  i    tfte  Plaintiff  tJC' TheDefen* 
cfateD  fo?  tafeiiiff  600  loan  of  ©at.  dant  con- 

C&e  Defenoant  pleans,  Cljat  t|)e  paintfffnetjec  ban  anp  eludes  in  a- 

tfilngintfie  fatH  600 loan  of  ©ac,  nifi  conjunftim  &  pro  batementjit 

in  divifo,  U)it|)  tftio  otljECS,  anil  fo  concluDES  in  abatement.         jj}^",^!!" 

C6e  Plaintiff  replieg ,  C&at  J.  s.  tuas  fcifeo  in  jFce  of  a , '  h  *  > 
Clofc,  in  to|)lc6  W  ©ac  ttas  OiffgeD ;  ano  being  fa  fcifeo,  6e  taken  in 
Upeti  s  aftec  m^ofe  ueatg  t|)e  faiti  Ciofe  nefcenneo  to  a.  ano  b.  Barr. 
1)10  ttoo  Dausltetd,  anti  CO"Deit0i  anntgatt^e  plaintiff  mat- Mod.Rep.117. 
tieQ  one  of  t|)em,  ano  tf)e  ot^ec  toad  aiCa  maccieti :  ann  fo  tbe 
Plaintiff  anti  t^e  otfiec  ^usbanD  ann  tbeic  SUtbe^,  toece  feifed 
in  laig^t  of  tbeic  fain  mmsi  of  tm  Clofe. 

C{)at  aftectoatti0,  ann  before  tbe  Action  hmsUi  2000  loati 
of  Lead  ^at  Uia0  Oiggeti  out  of  tge  faio  Clofe,  ann  lain  tgere 
in  lbeap0  5  ann  tl^en  a  pattition  ^a0  mane  bp  Deen,  of  tge 
fain  Clofe  ann  ti^e  Oar,  ann  1000  loan  toas  allotten  to  one 
^iffec  ann  W  ^usbann,  ann  t^t  otijet  1000  loan  ms  allot- 
ten to  t&e  Plaintiff,  per  quod  ^e  became  folus  poff^ffionat  of 
t8e  fain  1000  loan  in  feuetaltp  b  ann  being  fo  poffeffen ,  t&e 
SDefcnnant  founn  600  loan,  parcel  of  tlje  faio  1000  loan, 
ann  connerten  it,  Abfque  hoc  t6at  tf)e  Plaintiff  ban  anp  tbing 
after  tbe  partition  conjunaim  toitb  anp  otber  perfon. 

C&e  Defenoant  refopng,  tfiat  at  t&e  time  of  tbe  conberBon 
tbe  Plaintiff  6an  nottiing  but  conjunaim  toitb  t^e  otber,  a0  be* 
foie. 

I.  3nn  t&e.piaintiff  nemurren,  fo?  tfjat  tbe  Defennant  ougbt  to 
Ijatje  tratjerfen  tSe  partition  •■>  fo|  tbougfj  tbe  poffeffion  uias  jopnt,  on|.^"® 
t^e  pattitlon  ftanraane  it  fcsjcral,  bp  tubicf)  tbe  lopt  poffeffion  ^  • 

loajS 
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m$  cottfelTeti  ant!  auoioeo,  anti  t&ecefo?e  tlje  Ctaftetfe  gooS; 
iiKe  tlie  Eule  laiQ  totun  in  mp  Loin,  Hobert  104.  in  Digby 
anD  Fitzherberts  Cafe,  Cc£fpaf£i,  tali  die  i  t&e  Defentant  coil' 
frife^  ft ,  but  pleats  a  Eeleofe  of  ail  Actions,  anD  tcauecfctD 
alt  Ctefpa(fe0  aftct  ^  fa  ftece  t&e  painttg^  Ijatlj  traliecfeD  t^e 
I'opnt  pofTefficn  aftet  tlje  l^artition. 

2.  Cbe  Eefopnnec  (s  a  oepactute  from  t|)e  piea,  Wtb  is, 
tfjat  tf)e  Plaintiff  neuet  Ijati  anp  tljing  but  <opntlp  UJitlj  otftets ; 
anti  tl)e  EeiopnQEi:  is ,  t^at  at  tf)e  time  of  tlje  condetGon  ge 
toas  lopmip  poffelfeti  h  Wcfi  is  a  manifeft  bifference  in  point 
cf  time,  ann  fucb  as  Ml  mafee  a  Dcpattute,  33  H.  14  Bio. 

Departure  2  8.  13. 

Ex  parte  3It  toas  atgueti  bp  ©ecfeant  Hopkins  fo|  t&e  Defendant,  tftat 
DeC  tlje  Eeplicatton  tuas  not  soou,  foi  tSepaintiff  t&ecein  Ijan  al* 
lebgeti  a  ipJattition  bp  £>eeti,  ano  ootft  not  fap,  hie  in  Curia  pro- 
la! :  ano  in  all  Cafes  Mjece  a  ^an  pleabs  a  Deeb,  h^  toSicft 
Ijt  mafees  jjtmfelf  eitbec  partp  0?  p?ibp,  be  tnuf!  picbuce  it  in 
Court:  9s  tobete  tj^^  Defenbant  luftifies  in  Ctefpafs,  tbat  be= 
foie  tbe  Plaintiff  bab  anp  tbing:.  ©ae  Purfrey  teas  feifeb  in 
fee  of  tbe  place  tobece,  &c.  ano  bp  3inbentuce,  8cc.  cemifen 
ft  to  Corbet ,  erceptinff  tbe  ^loob,  &c.  Habendum,  fo?  tbe 
life  of  Ann,  anb  cobenanteb  quod  licitum  foret  foj  tbe  fain 
Corbet  to  tafte  li)oufe=boot,  &c.  Cbat  be  agigneti  U$  Mteuft 
to  Ann,  anb  tbat  tbe  Defenbant,  as  bet  Siecbant,  toofe  tbe 
Ctees  ■■>  anb  upon  Demuccer  tbe  pica  toas  b^lD  nauebt^  becaufe 
(tbougf)  a  ©erbant;  batJtng  juaiBeb  bi?  fo^ce  of  a  Cobenant,  be 

tib  not  IbebJ  tbe  31nbentUte,    2  Cro.  291.  Purfrey  verfus  Grimes. 
6  Rep.  Bellamy's  Cafe. 

1  Leon.  309.      3if  ti  tbing  tDill  pafs  bJitbout  a  ^tertt  pet  if  tbe  partp  pleabs 
Roi.  Rep.  20.  a  ^tetii  anb  mahes  a  Citle  tbercbp,  be  muff  come  UJitb  a  *  pro- 

fert  hie  in  Curia. 

Ss  to  tbe  Obiection,  Cbat  tbere  tuas  a  Departure,  be  argU' 
cb  to  tbe  contratp:  foube  Defenbant  in  &is  IRe^opnber  infiffg 
onip  on  tbat  bibtcb  bias  moff  materia!  -■,  ano  tbe  plaintiff  iti 
bis  Replication  ban  giben  bim  occaQon  tbus  to  Eeropn  5  ano 
tbougb  be  bati  left  out  fome  of  tUe  time  mentioneb  in  tbe  OBar, 
pet  tbat  b)oulb  not  butt  tbe  pieabings,  becaufe  a  fair  Mw  ms 
tenb^eb  •■>  fo?  if  at  tte  time  of  tbe  conberOon  be  bias  fopntlp  fei» 
feb,  be  coulb  not  be  entituleb  to  tbe  9aion  alone. 

Judgment.  9nb  aftetbjatbs,  in  Trinity-Cerm  foilotning ,  tbe  Cfiief  3lu-- 
flice  belibereb  tbe  ©pinion  of  tbe  Court,  Cbat  tbe  piea  toad 
coob  in  Xarc  >  tgougD  pieabeb  in  Abatement,  ano  tbe  Defen* 

banc 
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Dant  ^atf)  election  to  pieatj  zitUt  mTBarc  o?  Abatement  3  t&e  nature 
of  a  piea  tn  aoatement,  (0  to  fntitle  tl)e  plaintiff  to  a  Ijcttec 
2^tit,  butljcrctlje  Defenoant  fljcU3<5,  tljat  tlje  plaintiff  Ijatlj  no 
caufe  of  Slctian,  ann  fo  it  (ball  lie  tafeen  to  be  in  'Batt :  3nti  it  batfj 
been  erp^elTlp  tefolbeo,  Cljat  luljere  tbe  piea  is  in  ^ibatenient,  if 
it  be  of  necerritp,  tljat  tbe  Defendant  mull  Bifclofe  niattcc  of 
bacr,  be  fljall  babe  Ijiis  election  to  take  it  eitbec  bp  Uiap  of  Xutt 

01  Abatement,  2  aoU.  aep.  64.  Salkil  ver/us  Shilton. 

€)a ,  tDbete  SEafle  bjasi  bjougbt  in  tbe  tenet ,  tbe  tenant 
pleaO0  a  @)utrenbet;  to  tbe  leCfo?,  ann  bemanbs  JubBment,  if 
ht  fl)oulti  be  cbatgeo  in  tbe  tenet,  becaufe  it  fljouio  babe  been  in 
tljc  tenuit,  ano  tW  tnasi  bdo  agoobpiea,  loH.  7.ii.2:2^ibece« 
upon  31«tigitient  mas  giben  fo?  tbe  Defenbantj  tbeCbiefJutlicc 
at  fitd  Doubting  about  tbe  Departure,  anb  abbifeo  tbe  piaintiaf 
to  bJabe  W  Demuctcr,  ano  to  talte  ilfue  upon  payment  of  Cofl0. 

Daws  verfus  Harrifon. 

TI|)(!E  plaintiff  intitle0  Ijimfelf,  a0  abminiffrato?  to  Daws,  ano  Admini- 
Ojeujg  tbat  aominiflration  m&  granteo  to  bim  bp  tbe  official  itration 

of  tbe  Xifbop  of  Carlifle,  bUt  OtO  not  allebge  bim  to  be  lod  ittius  pleaded, 
Ordinarius;  ^nO  and  not /o« 

ifiiHs  ordina' 

Jones  ©erreant  bemurreo  to  tbe  Declatationj  becaufe  it  Oio  """'  ^°°'^° 
not  appcac  tbat  tbe  ©ificialbao  anp  3lurifoiaion,  pi.  Com.  277.3. 

gi  H.  6. 13.  Fitz.  Judg.  95.  22  H.  6.  52.  36  H.  6.  32,  33.  Sed  non 

allocatur,  fo?  tbe  bJbole  Couct  tnere  of  ©pinion,  Cbat  tbe  De« 
claratiott  toaia  gooo,  ano  tbat  be  Iball  be  intenoeo  to  babe  3ucifoi=  . 
ttiott  '■>  but  if  it  bao  been  in  tbe  Cafe  of  a  Peculiar,  it  cannot  be  fIiJ^"'^^^- 
intenoeo  tbat  tbep  babe  anp  autbo?itp,  unleC^  fet  foub :  3no  fo  sia.  3«; 
3luosment  m&  giben  foi  tbe  plaintiff. 

Mafon  verfus  C^efar. 

IB  Ctefpafg  fo?  pulling  Ooton  of  5)cOge£j  5  tbe  Defenoant  pleaOis  commoner 
tbat  be  bao  rlgbt  of  Common ,  in  tbe  place  bJbere,  &c,  may  abate 
ano  tbat  tbe  J^eoges  biere  maoe  upon  bisi  Common,  fo  tbat  be  Hedges 

COUlO  not  in  ea  parte  enjop  btSS  Common  in  tam  amplo  mode,  &c.  made  upon 

ano  fo  jufttfieg  tbe  pulling  tbem  ooton.  his  Com- 

3no  tbep  tuete  at  iffue,  Wjetbet  tbe  DefenOant  coulo  eniop  tbe  "'°"' 
Common  in  tam  amplo  mode,  &c.  ano  tbece  biagf  a  SJetOiit  fo?  tbe 

f^  De- 
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Defcnuant,  atiD  Slungment  befngp  Hait^  'tm  moDen  on  Vse  otltec 
me. 

Scroggs  ®£tizmt  tnoiien  in  3cte(!  of  Slunsment,  fiecaufe  t^ 

pea  m9  ill,  nnn  m  %«\xz  mmo\i&  b  toi  'm  impofTible  t&at  i»e 

^  ^oulti  l)aDe  Common  toiiece  tt)e  ii)etise!S  ace :  Znn  i^utfoit  tie 

l^ltlT'    Defenoant  ousl)t  to()aUe  b^ouggc  an  Action  upon  tt)e  Cafe,  o;  a 

quod  perroittat.  i^e  cannot  abate  t&e  penQt^,  tbousb  6e  mis&t 

Ijabe  pulleo  Doton  fo  muct)  a^  misbt  babe  opened  a  CQlap  to  bi^ 

Common* 

3  cro.  19^       ^bs  lo|b  batb  an  SlnteteQ  in  tbe  ®oil,  anb  a  Commonec  jgatj^ 

^•■9'  no  autbojitp  to  do  anp  tbing  bnt  to  entecanb  put  in  btis  'Beaff0, 

anb  not  to  tbioto  bobin  Ciuick'Set^ec^ep,  foi  tbat  ijs  a  C^ettec 

tobi0'Beafi0* 

'But  tbe  Couct  b)ere  of  £Dpinton,  Cbat  tbe  Defenbant  mfgbt 
abate  tbe  |}ebg;e0,  toi  tbetebp  be  bib  not  mebble  bJitb  tbe  €)otI, 
but  onip  puUeb  bouin  tbe  eteaion  h  anb  tbe  'Book  of  ^9  e.^.  6.  mn& 
ejcpjefs  in  tbis  point  vide  17  H.  7. 10.  i6  H.  7. 8.  33  h.  6. 31. 
2  A(r.i2.  9nb  notbins  tta0  CaiO  concerning  tbe  piea,  anb  To  tbe 
Oefenbant  bab  lubgment. 

Hocket  and  his  Wife  verfus  Stiddolph  and  his  Wife. 

Verdia  cu-  T^  an9(tion  of^iTauItanb'Batterpbiougbt  b!)tbei@Iainttffanb 
red  a  bad  J.  W  £2itfe,againft  tbe  Defenbant  anb  W  C^tfe  h  tbe  Sucp  founb 
Deciarati-  quoad,  tbe  beating  Of  tbe  Plaintiffs  Wiiit  onip ,  tbat  tbe  Defen» 
on.  bantjEi  ace  ^uiltp,  anb  quoad  refid'  tbep  fiinb  fo;  tbe  Defenbant0* 


Yelv.  106. 


anb  it  teas  mobeb  in  accelf  of  Jwbgment,  bp  Scroggsgyerieant, 
Cbat  tbe  Declaration  i0  not  goob,  becaufe  tbe  l|}U6banb  *  fopn0 
Dm^'v^fits  ftiitb  tbe  Mite,  tobicb  be  ougbt  not  to  bo  upon  bisi  ot»n  ibebi' 
Dennis.  fttg?  fo^  30  to  tbe  'Battccp  mabe  upon  bim,  be  ougbt  to  babe 
sid-s?*?-  ijjaugbt biis Action  alone;  anb  tbe  finbingof  tbe  aucp mill  not 
belp  tbe  Declaration ,  Wt\t  i0  ill  in  fubffance ,  anb  tbereupon 
3lubgment  toad  fiaieb  •-,  but  being  mobeb  again  tbe  nert  Cerm, 
tbe  Court  biere  all  of  Opinion,  Cbattbe  Declaration  bias  cureo 
bp  tbe  Serbia ,  anb  To  3lubgment  m$  giben  fo;  tbe  piatn° 
tiff. 


Good- 


»'U 
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Goodwin  qui  tarn,  is'c.  verfus  Butcher. 

AB  3Info?niatt0n  wais  bjougljt  upon  tlje  Statute  of  32  H.  8.  Buying  a 
cap.  9.  maUe  againll  buping;  pretended  Titles,  ti)5tC&fi:itiC0  a  pretended 

forfeiture  of  t&e  Ualue  of  tlie  lann  puccIjafED,  unlefp  tlje  Bth  Title. 
lec  m&  in  pofleifton  tottdtn  a  peat  before  tlje  Sale. 

aftec  ^etrjia  ioi  t|)e  plaintiff,  it  tuais  moDetiin  arteff  of  3Iutig^ 
ment)  dp  Serjeant  Barrel),  becaufe  tlje  Slnfo^matton  ^aQ  fet  (ott^ 
tge  ris^t  of  tf)efe  LanQ^  purcliafeD  to  be  in  J  s.  ana  tDat  tDe 
Son  of  J.  N.f)atJ  conbepen  t&em  bp  general  ft)o?U0,  as  Defceno*  ^  Anderf.57. 
inff  from  fiiss  father  5  to&ic5  Citle  of  t&e  Son,  tlje  DefenDant 
tiougbt  ■-,  U)derea0,  if  in  trut{)  t|)e  Citle  tua0  in  J.  s.  tgen  nothing 
HefcenQeD  from  tf)e  ifatlier  to  t&e  Son,  ano  fo  tlje  Defendant 
lioug^t  not|)ing* 

Sed  non  allocatur ;  fo^  if  fuc|)  conSruction  fljouID  be  allotueQ, 
ttiere  couID  be  no  buying  of  a  p^etentieD  Citle  luitljin  tbe  Statute, 
unlefiS  it  loasi  a  gooQ  Citle  h  but  togen  tid  fais,  a0  bere,  tbat  tbe 
Defentiant  entreo  ano  claimeti  colore  of  tbat  ^jant  o;  Con^ 
Depance,  to^icb  toais  boio,  pet  'ti0  &)it()in  tde  Statute,  fa  tbe  piaim 
tiff  gaODi0  3lu0gment* 

Wine  verfus  Rider  <^  al'. 

TEefpafSJ  againa  fibe,  Quare  claufum  fregerunt ,  anO  tOOfe  Traverfe 
IFfflj  out  of  tfie  paintitfs  Sebcral  anu  iFree= jf il^ecp.  immaterial 

Horn  of  tbem  pleaDeD  Not  Guilty,  anD  tbe  fiftb  juffifieo,  fo? 
tliat  one  of  t^ie  otber  Defenbantis  i&  feifeD  in  fee  of  a  Clofe  aO' 
fopntng  to  tge  piatntiffd  Clofe ;  ann  tbat  be  ann  all  tbofe  &c. 
Iiabe  bao  tde  fole  ann  feparate  ifilbing  in  tbe  Eiber  tubicb  runsi  h^ 
tU  faiO  Clofed,  UittO  libertp  to  enter  into  tlje  piaintiOiei  Clofe  , 
to  beat  tU  Ulmt,  foj  tbe  better  carrping  on  of  tbe  f  ifljing  -■,  anD 
tbat  be,  a^  Serbant  to  tbe  otber  Defenbant,  anQ  bpbt^  Commano 
tib  enter,  anb  fo  juffifieb  tbe  taMng,  abfquehoc  thatheisGuiity 

aliter  vel  alio  modo. 

COe  paintiff  replies,  Cbat  be  bin  enter  de  injuria  fua  pro- 
pria ,  ablque  hoc  That  the  Defendants  Matter  hath  the  Sole  Fifti- 

C6e  Defenbant  bemurs  3  anb  Newdigate  Serjeant  argueb  fo?  ex  parte 
tim>  Cf)at  tbe  Mtfication  i^  goon,  toi  tbOen  tiz  \m  mane  a  io>  Def. 

m  2  cal 
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4Qo.4y,37^cal  <u(fification,  &e  muff  ttaljecfe  DotO  Oefoje  ann  after,  a0  &e  Dass 
none  in  t!ji0  Cafe* 

2.  Clje  piaintiffsf  Eeplication  if3  ill,  fo?  f)e  Duglbt  not  to  &aiie 

tuaneti  tge  Defentiam^  CraDecre,  anti  toitt  f^m  to  accept  of  ano^ 

tDec  from  Ijtm  ■■>  becaufetlje  fitft  iis  material  to  tl)e  plaintiff?  Ci' 

tic,  anu  Ijc  is  bouno  up  to  it,  Hob.  104. 

a«  Clieceuiasino  cccaQon  of  a  Crauerfe  in  ti^e  Eeplication ; 

fO?  tD^ete  a  ©ecUant  i0  DcfcnOant,  de  injuria  fua  propria  isf  gOOD, 

toitj)  a  CrauecCe  of  ttje  Commano, 

Ex  oarte  "Buton  t()epaintiff0  fiDe  Setjeant  Baldwin  ijelD  i6e  Defen* 

Quer  Hants  Ccabetfc  to  be  immaterial ,  fo?  dabing  anftaereti  tlje  De* 

'  claration  fullp  in  allebging  a  Ktgbt  to  tbe  fole  fifljino;,  and  an 

2  cro.  372.  (gimj,  into  tbe  plaintiff?  Clofe,  'ti0  in00;nificant  aftettoam?  to 

traberfe  tbat  be  iiS  gUiltp  aliter  vel  alio  modo. 

Cben  tbe  matter  of  tbe  piea  i?  not  good,  becaufc  tbe  Defen* 
tant  ittffifies  bp  a  Commano  from  one  of  tbe  otber  Defennant?) 
tubo  babe  all  pleabeb  ISotguiltpj  anb  tbep  muft  be  guiltp  if  tbep 
m  command  Ijim,  fo^  a  Command  uiill  ma^e  a  ^an  a  Crefpaffer* 

Curia.  Clje  Court  uiere  all  of  Opinion,  tbat  Judgment  fljould  be  gibett 

toi  tbe  plaintiff:  jfo;  a?  to  tbe  laff  tbing  mentioned,  Uibtcb  ttiais 
tbe  fatter  of  tbe  plea,  tbep  beld  it  to  be  ftiell  enougb ;  fo?  tbe 
-^  Serbant  0)all  not  be  oiiffed  of  tbe  adbantage  bibicb  tbe  jlaU) 

sokbav  "poft  5*^^!^  ^^^  bp  pleading  bi0  Chaffer?  Command* 

Cben  as  to  tbe  Eeplication  'tis  good,  and  tU  piea  is  naugbt 
tnitb  tbe  Craberfe  5  fo?  bJbere  tbe  31uffification  goes  to  a  time 
and  place  not  alledged  h^  tbe  plaintiff,  tbere  mtiff  be  ^  Ctaberfe 
ofbotb. 

3ln  tbiS  CaCe  tbe  Defendant  ougbt  to  babe  trabecfed  tbe  plain. 
tiffs  free  fiibing  as  alledged  bp  bini  in  l)i&  Declaration,  \x)Ucl) 
be  babing  omitted^  tbe  piea  fo?  tbat  reafon  aUo  is  ill,  and  To 
judgment  toas  ffiben  fo?  tbe  plaintiff. 
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Termino  Pafch^ 

Anno  2  8  Car.  II.  in  Communi  Banco, 

Lee  verfus  Brown. 
'13  a  ©pECial  dec  Wet  in  €fectmentt  €|)c  Cafe  toa©  tSfg;  viz.  y^. 

%\)tU  mu  lanHlS  tUfifCS  re  vera  fijece  not  patCCi  of  a  ^an«  putedland 

nc|,  ;'ino  pet  tuece  teputen  ajs  parcel.  ihaji  pafs 

3  @?ant  10  ttiane  of  tfie  ^anno?  ann  of  all  lantig  reputeD  undergene- 
paccel  tljEceofi  ano  ttJ&et&er  bpt6(0  @?ant  ano  bptDefe  general  rai  words. 
ailo^D0  tgofe  lanD0  mouin  paf0,  tolDtcl)  toere  not  parcel  of  t^e 
l^annoi,  iDa0  tlje  duedton. 

%W  Cetm  tf)e  Lo?ti  €6ief  3!u(lice  BeltUereD  tlje  ©pinion  of  ^. 
tlie  Court,  Cl)at  tijofe  lanri0  tuoulD  paf0  5  ano  tljep  grounHeD  cro.  &r.  308 
tfieic  €)pinion0  upon  tujo  autljo?itie0  in  Co.  Entr.fol.  330,  384. 

The  King  verfns  Imber  c^  Wilkins. 

3lf  t&e  3urp  f)aQ  founti  t|)at  tlje  Lanii0  in  quefiion  lDa&  ba^n  re^ 
puteD  parcel  of  t{)e  i^anno;,  it  looutii  not  Da^e  palTeo,  liao  tgep 
founQ  no  tnoje  •■>  becaufe  tOe  Eeputation  fo  founo  migljt  be  intenQ^ 
en  a  Eeputation  fo;  a  fmall  time,  fo  reputeti  bp  a  fet»,  o;  bp  fucD 
00  mere  ignorant  ann  uu06ilfuU 

'But  in  t{jt0  Cafe  'tt0  founti  tbat  not  onlp  tbe  lLanti0  toere  re^ 
pttten  parcel,  but  tlje  reafon  tubp  tljep  &)ere  reputes  parcel  3  fo;  tlje 
3lurp  baue  founn  tbat  tbep  toere  fo?metlp  parcel  of  tbe  S^anno?,  ann 
after  tbe  nibifion  tbep  tuere  again  uniteo  in  tlje  polfelTion  of  Wn  loDo 
5aD  tbe  cpanno?,  toljiclj  being  alfo  Coppboio,  Ijabe  fince  b^n  be- 
iniCeD  bp  Copp  of  Court  Eoll  togetbet  uiitlj  tbe  ^annoj^  anD 
tbefe  mere  all  great  tnar&0  of  Eeputation,  ano  tberefo^e  3!uDg< 
ment  bja0  giben  tliat  tlje  iLanri0Ol0  toell  paf0,  2  koII.  Abr.  lU. 

Dyer  350. 

Wakeman 
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Wakeman  z/e//a5  Blackwel. 

Common    /^Uare  Impedit.     C&e  Cafe  MS',    CfiC  Plaftttiff  entftUlCD 

Recoveries  v^  fitmfelf  to  an  ^DDotufon  top  a  EecoUcrp  fuffcreu  bp  Ce« 
how  to  be  nant  in  Catl  ?  in  pleading  of  tuljfcD  EecoDerp  be  aiieDgess  tm 
pleaded,  to  be  Ccnants  to  tf)e  Precipe,  but  Ooti)  not  Cjetu  goto  tbep  came 
to  be  fo,  01  tDbat  conbepance  toast  tnabe  to  tbem,  b^  bibtcb  it  map 
appeac  tbat  tbep  tnece  Cenantd  to  tbe  Precipe  ^  anD  aftet  featcD 
of  pefioentis  a0  to  tbe  fo^m  of  pleaning  of  Common  Eecobet;ie0, 
tbe  Coutt  incUneB  tbat  it  m?  not  tuell  pleabeQ,  but  belibeteD 
no  3luii0ment* 

Searl  zjerfi/s  Bunion. 
juftificati-   T  B  €tefpaf0  fo?  tafeinff  of  W  Cattel :  Cbe  Oefenbant  pleaos 

on  where     X   t&^t  Ije  tOaS  poffefleD  Cf  Blackacre  pro  termioo  diverforum 
good.  annorum  adtunc  8c  adhuc  ventuf  5    anU  bcin0  fO  poflelftO  tbe 

piainttfTd  Cattle  iDeteboing  bamage,  anobebiSraineo  tbem  Da- 
mage fefant,  ibidem,  anb  fo  luflifieg  tbe  tafeinff,  &c. 

Cbe  Plaintiff  bemuttis,  anb  alfigniEi  fpeciallp  fo;  caufe  tbat 
tbe  Defcnbant  m  not  fet  fojtb  patttcufacip  tbe  commencement 
of  tbe  Cetm  of  pear0,  but  onip  tbat  be  Ms  potTefleb  of  an  acre 
(01  a  Cecm  of  peats  to  come  -•>  anb  tegulatip  bibete  a  ^an  maftess 
a  Citle  to  a  pacticulat  Cffate,  in  pleabing  be  mutt  fideto  tbe  pat< 
ticuiae  time  of  tbe  Commencement  of  bts  Citle,  tbat  tbe  pain< 
tiff  map  teplie  to  it. 

Curia.  €be  Cbief  aufliceanb  tbe  tnbole  Coutt  belb  tbat  tbe  pea  tnais 
goob,  upon  tbiis  bifference^  tobete  tbe  plaintiff  brings  an  Action  fo^ 
tbe  lanb  oi  boing  of  a  Ctefpafs  upon  tbe  lanb,  be  i9  fuppofeb  to 
be  in  poffeffion  5  but  if  be  b)ill  iufiiffe  bp  bettue  of  anp  patticulai: 
Cffate,  be  muft  fbctn  tbe  Commencement  of  tbat  Cflate,  anb  tbeit 
(ucb  pleabing  as  bete  b)ill  not  be  goob. 
*  Yeiv.  7y.  'But  toben  tbe  Stjattec  i&  *  collateral  to  tbe  Citle  of  tbe  lanb, 
Cro.  Car.  138.  flub  fo?  flup  tblng  U)bicb  appears  in  tbe  Declaration  tbe  Citle 
map  not  come  in  queOion,  fucb  a  3!ufftfication  as  tbis  toili  be 
ii:oob* 

3in  tbiis  Cafe  no  ^an  can  tell  b)bat  tbe  plaintiff  biill  repip ; 
'tis  liUe  tbe  Cafes  of  3lnbucements  to  saaionS)  b)blcb  bo  not 
requite  fucb  cettaintp  as  is  neceffatp  in  otbet  Cafes* 

&9 
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@)0  tofiere  an  action  10  l)?oitg&t  fo?  a  Bufance,  and  !je  intitte^ 

&fmfClf  Senecallp  tp  faping  fje  (S  poffeffionat*  pro  termino  anno- 

rum,  'ti&  tncU  enouBD,  ano  Ije  nccD  not  to  fet  fojtd  pattfculatip  tfie 
Commencement,  Uecaufe  Ije  Dotlj  not  mafee  tlje  Cftle  W  Cafe  5 
fo?  teljicO  reafon  aungment  UJas  giuen  fo?  tfje  Defennant, 

Crofier  verfus  Tomlinfon  Executor^ 

IB  an  9rtiott  on  t6e  Cafe :  c&e  jpiaintiff  UeclateH  t6at  t5e  c.^.^.^  _f 
Oefenuantg  ^eflato?  bems  m  Ijfg  life  time  (viz.  fuc5  a  Dap)  Limitations 
inoebteti  to  t|)e  ISlaintiff  in  tlje  S)um  of  ao  1.  foi  fo  muc6  g^onp  of  perfonai 
Iiefoje  tdat  time  to  U^  ufe  fjati  anti  tecetueo,  m  alfume  ano  p3o<  Anions  ex- 
wife  to  pap  t|)e  fame  U)6en  !je  fboulD  be  tfitxmntQ  rcauireo ;  ano  tends  to  in- 
t&at  t6e  Ceffatoi  m  not  in  U&  life  time,  no?  tDe  Defenoant  '^^J^^'^^«^ 
Once  &i0  DeatD,  pap  tlje  sponp  tDouglj  be  toa0  tbereunto  requiceo,   ^Pf^ffi^- 

Cbe  Defennant  pleaDo  tbat  tbe  Ceftatoi  m  not  at  anp  time 
fnitgin  Ut  peatis  maUe  fuclj  pjomife. 

€be  Plaintiff  i:eplie0  tbat  be  ma^  an  3infant  at  tbe  time  of  tbe 
p^omife  maDe,  ano  tbat  be  came  not  to  full  age  tfli  tbe  peac 
i673.antitbat  toitbin  Uk  peats  after  be  attainea  tbe  age  of  one  anD 
ttoentp  peatiS  be  biousbt  tbi0  aaion,  ano  fo  taHeis  anbantage  of 
tbe  piomife  in  tbe  Statute  of  *  limitations,  tbat  tbe  Plaintiff -j,ja6  c  16. 
Iball  babe  fin;  peatis  after  tbe  nifabiUtp,  bp  Infancp,  Couertute, 
8cc.  is  cemoDeo* 

ann  tbe  IDefenUant  Demutren  bp  g>ecieant  Rigby,  anu  tl&e  rea»  Ex  parte 
(on  of  W  Demurter  toas,  becaufe  in  tbe  faiQ  pjotiifo  actions  ^ef. 
on  tbe  Cafe  on  Affumpfit  ate  omitteD. 

CbiS  act  fuas  mabe  fo?  quieting;  of  iscffates  anb  aboibing;  of 
@)Uits  as  appears  bp  tbe  preamble,  anb  tberefo?e  (ball  be  ta^en 
firictip  ^  tbere  is  an  enumeration  of  feberal  actions  in  tbe  Piobtfo, 
anD  tbiSisCafus  omiflus  anD  fo  no  benefit  can  be  taltcn  of  tbe  *Cro.car.i<j3, 

3in  a  oatit  of  €rroi  upon  a  auiigment  biougbt  4  Car.  1.  in  tbe  Efope  b  out 
Court  of  Windfor,  tbe  juDges  belD  tbat  an  action  on  tbe  Cafe  fsan/'T^' 
fo?  *  flanDecinff  of  a  ^ans  Citle  is  out  of  tbiS  ad,  becaufe  fucb  bu'L  Aaion 
an  aaion  bias  rate,  anD  not  b?ouo;bt  UJitbout  fpecial  Damages :  ^°'  ^^m^"  '' 
05ut  Hide  <lbief  luttice  DoubteD,  i  Cro.  141.  so''isD.btfo^° 

Cbe  labjmakcts  coulD  not  omit  tbiS  Cafe  uiiabUifcblp,  be«  not  femng 
caufe  'tis  toitbin  tbofe  fo|ts  of  actions  enumerateo  bp  tbis  act.      ^^,'  tSi^l ' 

€bis  p?omife  toas  mabe  to  tbe  plaintiff  toben  be  tuas  but  a  not  grounded 
Dap  oiD,  anD  it  bJoulDbe  DerpbatD  now  after  fo  manp  p^ars  to  ^p^"cm*S' 
c&argetlie  Crccuto?*  jjj.Wios*' 
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P_      ..  OBUt  Turner  ©eCfeaitt  atgUCD,  t&at  tljOUglj  an  Indebitat  aflump- 

Q^l"       fit  10  not  toitbi"  tf)e  ejcpiefe  iuo?tif3  of  tfje  pmiio,  pet'tfs  toftfj' 
'        in  t&e  intent  anD  meaning  t^eceof ,  ann  fa  tfje  Kuie  is  tafeeii 

in  10  Co.  10 1,  in  Bewfages  Cafe,  quando  verba  ftatuti  funt 
fpecialia,  ratio  autem  gcneralis,  ftatutum  intelligendum  eft  gene- 
raliter. 

antJ  t6i0  10  a  Statute  luljicft  giUE0  a  general  remefip,  anu 
tfie  mifcjtef  to  tfje  Infant  10  a0  great  in  fuc&  attionsof  inde- 
bitatus aiTumpfit,  a0  oti)ei:  batons,  anu  t^ecefoje  'tt0  but  teafo^ 
naWe  to  intenu ,  tfjat  tfie  patKament  U)&icO  l)atlj  (alien  tibeic 
Etgf)t0  in  Dei)t0 ,  €:tot)et0 ,  8cc.  intentieD  likeloife ,  t()at  tgep 

fljOUlB  not  6e  batten  in  an  indebitatus  AlTumpfit. 

31n  2  Anderf  55.  Smith  verfus  Colftiil :    Debt  U3a0  fi|0Ug6t  UpOlt 

a  05onn5  tbe  Defennant  tbete  pieanen  tbe  Statute  of  t&e  5  E.  6. 

of  felling  of  ©ff(CC0  ,  t^e  tDO|D0  of  tOfiiCb  are,   viz.  That  every 

.  Bond  to  be  given ,  for  money  or  profit  for  any  Office ,  or  De- 

putation  of  any  Office  mentioned  in  the  Statute,  (hall  be  void 

againft  the  Maker.    In  tftat  cafe  tl)e  TBonD  tDa0  gitjen  to  p?a' 

cute  a  ^^ant  of  tge  Office,  ann  alfo  to  eirerctfe  ttie  fame :  notu 

t&ougf)  tW  toa0  not  mtun  t&e  e]cp2ef0  mit»  of  tjbe  statute, 

pet  tbe  'Bono  ms  ^ein  Doin  •■,  ano  if  it  fljoulD  be  oti^ertoife , 

tfie  mifc6ief0  tafiicl)  tbe  Statute  intennen  to  remenp  tnoulD  ftill 

continue^  ann  t^etefo^e  ti^e  intent  of  tlje  laU)  makers  in  fucg 

cafe0,  i0  to  be  tegatnen,  fo?  tobiciD  ceafon  if  action0  of  inde- 

2  Anderfiij,  bitatus  AfTumpfit  are  iDitbin  tjje  fame  mifcljief  tnitg  otbet  Actions 

Jst  >9'h  8.  tberein  mentionen,  (uclj  alfo  ougljt  to  be  conttruen  tobetutt&in 

II  tie  fame  temenp. 

*CroCar.i^j.      'BUt  ftC  tOOfe  t^t  Cafe  of  *  Swain  verfus  Stephens  tO  rille 

tfjis  Cafe  at  OBar,  in  tobicd  Cafe  tbt0  Mztv  Statute  m&  plean^ 
en  to  an  Action  of  Crober,  ann  tbe  plaintiff  repiten,  tbat  ttz 
m&  beponn  sea  ■■>  ann  upon  a  Demutret  to  t{)e  Replication , 
tbe  Court  gem  Croiiier  to  be  toitbin  tbe  Statute,  it  being  na< 
men  in  tbe  paragrapb  of  Limitation  of  pecfonal  batons,  tobtcb 
tiire(t0  it  to  be  bjougbt  tottbin  tbe  time  tberein  Ilmtten  •■,  tbat 
i0  to  fap,  all  Qaion0  on  tbe  Cafe  iDttbtn  fie  pear0  9  ann  tben 
enumerates  feberal  otber  a(tion0,  amongfl  bJbiclj  Crobet  is 
omitten,  pet  tbe  Court  mere  tben  of  Dpinion,  tbat  Crober  is  im^ 
piien  in  tbotc  general  bjo^ns. 

Curia.  ^wl"  of  t'&st  ©pinion  toas  tbe  Cbief  luKi'ce ,  ann  Wyndham 

ann  Atkynsaulfice0,  Cbat  upon  tbe  luljole  frame  of  tbe9tt,  it 
toas  flrong  againft  tbe  Defennant  •-,  fo?  it  luoiiin  be  bcrp  flrange 
tbat  tbe  plaintiff  in  tbis  Cafe,  migbt  bjing  an  Action  of  Debt, 

ann  not  an  indebitatus  Ailumplir. 
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mi)m  t(je  ©cope  of  an  3(t  appears  to  fie  fn  a  general  fenfe, 
tge  tm  ioolt0  to  ti)e  meaning:,  ann  10  to  be  ei:tentieB  to  par« 
ticitlar  Cafes  tuuijln  tge  fame  reafon;  anD  tf)Erefo?e  t^ep  toere 
of  €)p(nfon,  ^f)at  actions  of  €tefpafs,  mcntionen  in  t()e  @ta== 
tute,  are  comp?eljcnfiUe  of  tljis  Action,  becaufe  'tis  a  Crefpafs 
upon  t&e  Cafe,  ano  tfie  tBo?Ds  of  tlje  p^o&ifo  faije  tDe  Infants 
Eiffbt  in  actions  of  Crefpafs. 

anil  tljerefoie,  tljouelj  tljere  are  not  particular  toojosin  t&e 
enacting  Claufe,  tobicID  telate  to  tbiS  action,  pet  tbis  pjobifo 
teftrains  tbe  feUeritp  of  tbat  Claufe,  ann  rettoies  tbe  Common 
M\o,  ann  fo  is  to  be  taken  fabourabl?  ■■>  ano  tbis  action  being 
tuitbin  tbe  fattie  reafon,  toitb  otbec  actions  tberein  mentioned , 
ouggt  alfo  to  be  mUn  tbe  fame  remeDp. 

•But  aufiiCE  Ellis  toubten,  tobetber  actions  of  Crefpafs  coulD 
comp^ebenn  actions  on  tbe  Cafe;  ann  tbat  toben  tbe  parlia- 
ttient  tjaD  enumerates  aaions  of  Crefpafs,  Crober,  Cafe  fo| 
moin^,  &c.  3if  tbep  baD  intenbeii  tbis  aaion,  tbe?  tuouiti  babe 
nameQ  tt  h  be  fain  be  toas  foj  reao^ng  tbe  Common  lato  as 
mucb  as  be  cottto,  but  tioubteo  mucb»  U)betber  tbis  l!3>|obifa 
Hiti  6elp  tbe  paintiff :  'But  lubgment  fiias  giuen  foi  tbe  pain= 
tiff* 

Dodtor  Samways  verfus  Eldfly. 

Covenant.    Cbe  Plaintiff  neclares,  €bat  bp  3lnrienture  «7|.e_g /-„ 
mabe  bettnecn  bim  ann  tbe  Defennant,  reciting  tbat  tbere  venants  are 
ftjere  Diljers  Controbetfies  between  tbem ,  as  toell  concerning  mutuai,and 
tbe  tigbt,  title  ano  occupation  of  Cptbes,  ariOng  anb  rcnetoing  where  not. 
ii^jon  tbe  |F?eebolD  of  tbe  Defenbant ,  in  T.  ann  upon  otbec 
nanus  beio  bp  tbe  Defenbant,  bp  a  leafe  foi  pears  from  tbe 
Plaintiff,  unber  tbe  annual  Eent  of,  &c.  anb  concerning  tbe 
arrearages  of  Eent  bue  upon  tbat  bemife,  as  concerning  otber 
matters  ?  foj  tbe  Determination  tbereof ,  tbe  faib  parties  biD 
bp  t&e  faib  3lnbenture  binb  tbemfelbes,  in  coniiberation  of  nd. 
giben  to  eacb  otber,  to  obfecbe  tbe  arbitration  of  an  atbitra* 
to?,  inbifferentlp  to  be  cbofen  betujecn  tbem,  to  arbitrate,  o?» 
bet  anb  I'ubge  betujeen  tbem,  de  &  fuper  prsraiilis  ^  ano  tbe 
Plaintiff  anb  Defenbant  mutuallp  cobenanteb  to  no  feberal  otber 
matters* 

Cbat  tbe  arbitrato?  m  tbereupon  afterbiarbs  amarb,  anb  tbe 
Defenbant  m  Cobenant  toitb  tbe  plaintiff^)  tbat  in  conffDeratioit 
of  t6e  plaintiffs  fealing  ano  belibering  Cat  tbe  Defenbants  re« 

1  quett) 
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Quea)  one  patt  of  a  teafe  fo?  pcacis  (to  tfje  ^tuarn  nnntxet) 
m  tee  Eenttljecem  tefetlreti,  tijat  t&e  Defenuant  flioulD  pap  To 
ntuci)  ^onp  fo?  tfte  Cptljeg* 

Cfiat  tt  m&  alfo  atoatoctJ  tjp  tl)e  faiD  atbitrato?,  aim  tfje  De- 
fennant  otQ  covenant ,  tt)at  f)e  tnouio  be  accomptabie  to  tbe 
Plaintiff  fo?  all  fucb  arcearascg  of  Eent,  Cptljeg,  aim  Com^ 
poation'^onp  foj  Cptljeis,  ais  fljoulD  be  atlQns  anH  tenetulng 
upon  tfje  faiD  lanu ,  &c.  acco^oing  to  fucb  a  balue  per  An- 
num, tobeteof  tbe  Defenbant  couio  not  latofullp  bifcbatue  b(m« 
felf. 

anb  tbe  plaintiff  abctg,  C&at  be  batb  obfetbcb  an  tbe  Co« 
benants  on  W  patt,  aim  tbat  tbe  Defennant  batb  not  obfct- 
beb  all  tbe  Cobenants  on  W  patt,  anb  a^ignis  f02  b^eacb,  tbat 
be  batb  not  accounteb  biitb  btm  toi  all  attear?  of  Cptbed  anb 
Cotnpoattoiv^onp  fo;  ^i'tbe0  atiCns  upon  tbe  lanb0  m,  &c* 
anb  tbat  be  batb  cequetteb  bim  to  accompt,  biljicb  be  batb  ce^ 
fufeb. 

'QLU  Defenbant  pleabg  Adio  non:  jFo?  be  fap0,  tbat  'tis  trtif, 
tbete  bJas  fucb  an  anbentuce,  as  in  tbe  Declaration  10  fet  fo?tb, 
anb  (ucb  a  Cobenant  ta  be  accountable  as,  tbe  painttif  batb 
beclateb* 

'But  faitb  Jn  eadem  Indentura  agreatum  fuk  ulterius  &  pro- 

vifum,  tbat  tbe  plaintiff  fboulb  allob)  anb  bifcount  upon  tbe  ac' 
count,  all  Sums  of  ^onp  foj  patfons  .Dinnets,  at  tbe  requea 
of  tbe  plaintiff,  anb  fo2  bis  concerns  Inib  out  anb  bisbucfeD 
bp  tbe  Defenbant,  anb  htcb  otbcc  ®ums  tuijicb  be  liiiXi  bitecti* 

on  to  lap  out 5  aim  tbat  fucb  a  bap  paratus  fait  8<  obtulit  fe  &  ad- 

hucparatuseft,  to  accouiit  foj  all  atceats  of  Eent,  &c:.  if  tbe 
Plaintiff  b)oulb  bifcount,  &c. 

Cbat  fucb  a  bap  tbe  plaintiff  bioulb  not ,  anb  often  aftee 
tefufeb ,  aim  pet  botb  tefufe  to  allob)  upon  fucb  accompt  all 
fucb  ^ums  of  ^onp  as  tbe  Defenbant,  ut  tbe  ceqtteff,  anb  fo; 
tbe  concerns  of  tbe  Plaintiff,  bab  latb  out ,  anb  tbis  be  is  tea^ 
Dp  to  abet  5  anb  tben  be  abets,  tbat  after,  8cc«  on  fucb  a  bap 
be  too  erpeim  febecal  ®ums  of  S^onep  fo?  tbe  Plaintiff,  Uibicb 
biere  fuil  anb  reafonable  to  be  allotoeb  bp  tbe  Plaintiff,  upon  ac' 
comptmabebpbtm. 

€0  tbis  piea  tbe  plaintiff  beniurceb ,  anb  tbe  Defenbant 
iopneb  in  Demurrer  b)bicb  toas  atgueo  bp  Turner  Sierieaiit 
fo?  tbe  Plaintiff,  anb  bp  ©erieant  Seys  fo?  tbe  Defenbant* 

€bts  bias  a  bab  plea ,  fo;  'tis  a  Eule  in  all  lab)  'Books, 
Ex  parte    jjjgj  g^g^^  j^jg^  j,j,g^f  ^p  guf^gf  jj^g  matter  uibtcb  is  cbatgeb  up* 

^  on  tbe  Defenbant,  in  t^e  Dilatation,  UJblcb  is  not  oone  bere, 

be* 
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iJEcaufe  tf)e  OefEimant  Oatlj  ncitSec  aljec  tijat  Ije  hid  accompt, 
0?  confef0  0?  atioiD,  o?  traUetfc  it,  to&iclj  |)e  ou(jf)t  to  co,  aftec 
tfje  l£)f aintiff  im  alleDgeB  a  tequelf  to  accompt,  aiiD  a  refufal. 

'Cis  nn  abfciutc  €oi3cnant  luljtcl)  djargcs  ^im  to  be  nccompta-- 
61e  i  aiiD  not  (f  tlje  paintiff  toculD  alloiu  parfonjs  Dinnetjaf, 
&c,  fo?  'tis  fmpomiJlE  tbat  tlje  plaintiff  can  maUe  anp  fucb  ab 
lotnancf ,  till  tlje  Dcfcnoant  Ijatf)  accomptcD  5  fo?  IjoU)  can  tfiece 
Ije  a  Difcounting  toitijout  an  Accompt  f 

3if  tije  l^laintiff  Ijati  toio  f)im  t)efo?e  tfie  accompt,  t&at  Se  ujouio 
not  allott)  anp  tljing  upon  tlje  accompt,  tW  tuoulii  not  Daue 
been  p^euiUicial  to  bare  Ijim  of  Ijig  aaion ,  fo  a0  it  IjaD  bzen 
before  tbe  rcqueft :  fo?  if  a  C@an  makes  a  feoffment  in  fee, 
upon  conDition  tljatif  ibe  feoffo?  pap  ico  1.  at  Michaelmas,  tlje 
feoffment  fOaU  be  DoiD  ^  anti  befo?e  Michaelmas  tlje  feoffee  tells 
|)im  tljat  lie  mill  not  ceceibe  tlje  ^onep  at  tbat  time  5  tljis  fljall 
not  p?efubice  Ijtm ,  bccaufe  tijs  no  cefufal  in  laui. 

Clje  Defenbant  in  tbi0  Cafe  is  to  bo  tbe  ficft  art ,  viz.  to 
accompt  5  anb  toben  tbat  is  neglerteb  bp  bim,  it  fljall  nebec 
p?e(ubice  bim  \sil)a  is  to  no  a  fubfcquent  act,    5  Co.  19,  20. 

Higginbottoms  Cafe,  22  &  25  Hallin  and  Lambs  Cafe. 

^ne  Cobenants  to  make  an  €tlate  in  fee,  at  tbe  Coffs  of 
tbe  Cobenantee  j  tbe  Cobenanto?  is  to  bo  tbe  ficff  art,  viz.  to  let 
Urn  imoU)  inbat  Conbepance  be  toill  maUe* 

Cbe  like  Cafe  teas  in  tbis  Couct,  bettueen  Twiford  ano  Buck- 
ly,  upon  an  anbentute  of  Cobcnants,  lubetein  one  of  tbe  pat* 
ties  m  Cobenant  to  mafee  a  Leafe  fo?  tbe  life  of  t^e  Cobe- 
nantee,  ano  fo?  tujo  otbec  libes,  as  be  lioulb  name,  ano  tbe 
Cobenanto?  teas  to  gibe  poffeffion* 

Clje  b?cacb  affignen  teas,  tbat  tbe  Defenbant  6ab  not  mabe 
libetp  auD  ^eifin,  anb  upon  performance  pleabeb,  tbe  piain-- 
tiff  bib  bemujt,  anb  upon  o(teat  bebate  it  toas  tefolbeb  tbat 
tbe  Cobenant  bias  not  broken,  becaufe  tbe  plaintiff  bab  not  pet* 
fo?meo  tbat  b)l)icb  bias  fitff  to  be  bone  on  bis  pact,  viz.  to  name 
tbe  tibes* 

3!t  map  be  objeiieb,  tfjat  tbeCe  Cobenants  babe  a  relation  one 
to  tbe  otljet  j  anb  fa  non°petio?mance  of  tbe  one,  map  be  pleaO' 
CD  ill  bar  to  tbe  otber* 

OSut  to  tbat  be  anfbjeceb ,  tbep  ace  biCinrt  anb  mutual  €0^ 
benants,  anb  tbece  map  be  febecal  aaions  b?ougbc  apinl!  eacb 
otbec.  Cbe  Cafe  of  *  Ware  anb  Chappei  comes  up  to  tbis  point,  'sdies  iS6, 
Ware  U)as  to  catfe  500  ©olbiecs,  anb  bHno:  tbem  to  fucb  a  po?t,  >87- 
anb  Chappei  bjas  to  finb  ^bipping,  fo?  tubicb  be  fueb  upon  tbe 
Cobenant ,  tbougb  tbe  otbec  bab  not  caifen  tbe  ©olbiecs  i  fo? 
tbat  can  be  onip  ollcbgeb  in  mitigatiou  of  Damages ,  ano  is 

1  2  n^ 
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no  ejcufe  fo?  tlje  Defentiantj  ms  it  toais  atifuiiset,  t&at  jtljis  toajs 
not  a  connitton  pjEcetsent,  but  niltinct  aim  mutual  Coijenantis, 
upon  uiljlcb  ftDeral  aaionss  niigljt  be  b^ougljt. 
cots  cannot  be  a  Conuitian  pjeceoent,  fo?  tfie  DefenHant 

plcaD0,  Scultefius  agreat  &  provifum  eft  t{)at  tlje  pamtl'ffl^aU 

mfconipt  anB  ccimfaurfe  tlje  Oefenoant  ?  ano  fjecetbe  1do?d  pro- 
viium  eft  tjotf)  not  mafeE  a  Condition  but  a  Covenant ,  27  H.  8. 

14,  15.  Bro,  Condition  7. 

^{jete  10  anotijer  fault  in  tbe  piea,  fo?  t!je  Defenuant  as)err0, 
tljat  tlje  piaintiS  batij  not  teimburfeti  f)ini  federal  S)um2  of  ^a» 
np,  U)!j(ci)  is  altogctbec  in  certain,  to?  it  Botl)  not  appear  lofjatisi 

cue,  28  H.  8.  Dyer  a  8.  5  Ed.  4.  16.  12H.  8.  d.  a. 

"But  it  loasarpeo  foi  tlje  Defenoant,  tbatlje  neeHnotCra* 

Ex  parte      jjgpfg  tJjg  ^cCOUtpt. 

^^^'  90  to  toe  ficft  ©blection  matie,  t^at  tlje  piea  10  not  ^^m^  be* 

caufe  it  Dotb  not  anftoet  tbe  Declatation,  tbe  Eule  as  to  tbat 
pucpole  i0  senecallp  goon  5  but  tben  tlie  Plaintiff  mull  tell  aU 
Ijt0  Cafe,  uibicl)  if  l)e  omit0,  be  mua  tben  %m  tlje  C>efentiant 
leabe  to  tell  lobete  W  otnifTion  t0* 

g)ometimE0  a  tbing  tobicb  bElanff0  p^operlp  to  anottet,  map 
be  pleatieti  in  bar,  02  oifcbatse,  to  aboio  circuitp  of  9aton0  5  a£( 
one  Cobenant  map  be  pieaneo  to  anotber ,  i  H.  7. 15.  20  H. 
7. 4.  ^^  tDbcre  tlie  Leflee  i0  to  be  5ifpunifljable  of  uialfe,  De 
map  pleati  it  to  a  8:0rit  of  tuaife* 

^be  l^ocU0  note  a  Difference  \&^ti%  t&e  Covenant  is  one  0^ 
ttoa  ^entence05  fo?  in  tbe  fitff  cafe  one  Cobenant  map  be  pleaiK 
eti  in  bifcbarge  of  anotber,  but  not  in  tbe  lad,  Keiiway  34. 

'%\9t  iruejif  tbe  fecann  Cobenant  Ijab  been  m'flinct  ano  intie« 
pentient,  it  coulD  not  babe  been  tbu0  pieaben ,  but  in  tbi0Cafe 
"ti0  n^t  fain,  tbattbe  Couenanto?,  fo?  Ijimfeif,  W  e«eeuto?0 
anQ  ^Dnnni{tr6to?0  wb  Cobenant,  &c*  but  uiterius  agreat  & 
provifum,  eft  j  fo  tljat  a0  ti0  penned  provifuru  eft  make0aCon» 
bition,  anO  tbentbe  fcnfe  10, 3  bJiii  accompt  if  poutiim  bifcompt, 
m%  if  pou  refufe  to  bifcompt,  31  cannot  be  cljargeo,Dyer  6. 

''%X%  inutiiis  labor  to  maltE  up  an  accoHipt  m  tfje  orljer  ioili 
not  aUotu  UJljat  be  ougbt,  if  tbere  be  an  9nnuitp  pro  confiiio  im- 
penfo,  &c.  anD  bE  tuiU  not  pap  tbe  $59anp,  tbe  otber  is  not  to 

be  Cl^mpelleB  to  giUe  Iji^  abiJite,  Fuzb.  Annuity  27.  25  e.  2.  An- 

nyity  ^4. 

Curia  ^^3?  C&^^^  Z^^\u  anij  tbe  tobole  Court  usere  of  €)pinion  tbat 

Slubgment  fl)oulD  be  ff(,ttet^  fo?!  tbe  piaiijttff  ^  fa?  $irbitration0, 
C3,iilt0.  ant>  ^(t0  oC  l^ailiajwn-ti  m  to  k  taken  acco?oinfl;  to  tbe 
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imanm  of  tlje  parties,  ann  Damages  ace  to  be  (^iMi  accQ^auig; 
to  tlje  iiiecit  of  tJ)e  Cafe.  3ln  tljf0  Cafe  t!je  DefenDant  is  bouna 
to  acconipt  upon  requeff,  nno  to  pap  Uiljat  ^onp  is  Due  upa.i 
t&e  accompi:  •■>  anu  m  an  impertinent  queftion  fa?  tljc  De^ 
fenuant  to  ask  Ijim  to  ma{te  alIoU3ancefo?pnrfaii0  Diimec©  bz-- 
fo?e  tijep  come  to  accompc :    'CiiS  a0  if  a  0i5aliiff  njauiD  fop  to 

l)!0  1L0?D,  I  have  laid  out  fo  much  \4ony,  and  I   wii]  not  accompc 

with  you  uniefs  you  will  allow  if,  tJjis  is  a  Capitulation  l3efo?e-' 
6antJ,  anD  is  ijerp  infigniiicant  bp  tnap  of  Ctfcljarue. 

C&ep  Ijaue  eaclj  a  remeop  upon  tijefe  mutual  Covenants,  anU 
tlje  provifum  &  agreat  tft  Dotfj  uot  amount  to  a  ConDltioH,  but 
IS  a  Covenant  5  anu  JiutJiiment  luas  gitien  accojDingip, 

3lulfice  Ellis  fain  Ije  Oati  a  $^anufccipt  Eepo?t  of  tlje  Cafe  of 
Ware  a^d  Chappei,  U)ljic&  !je  faio  iuas  asjuDges  upon  great 
Debate. 

StoutfiFs  Cafe. 

PRohibition.  Jt  tuas  agceeti  clearip  tW  m  Cptibes  cugOt  to  xythes  not 
bcpaiD  fo?  052icft,  becaufe  'tis  part  of  tbe  ©oil,  ano  fo  it  to  be  paid 
Tjas  been  often  au^uUgen :  ano  it  tuas  alfo  fain  tljat  Cptfjes  fldall  for  Brick  or 
not  be  pain  foi  pogeons,  uniefs  it  be  bp  fpecial  Cuffom.  Pidgeons. 

Columbel  verfus  Columbel. 

Tp€  Plaintiff  b?augbt  an  action  of  Debt  upon  a  OBonti  of  Award 
500 1.  Cfie  Defenoant  Demands  ©pec  of  tlje  Odoiid  anD  pleaded  un- 
Conoition,  tobici  teas  to  obferbe  an  Situaru  of  A.  B.  erbitrato?  der  Seal 
inDifferentlp  cbofen  to  Determine  all  manner  of  Controuecfies,  and  not  un- 
fluaccels  anD  DemanDs^  concerning  tbe  Citie  of  certain  lanDS  n  ^^^'  Hand^ 
foastbe  faiD  atuarDlaere  maDe  anD  put  intoto^iting  unoer  tlje  "o'^goo''- 
i^auD  anD  @eal  of  tbe  9rbitrat02>  ^c.  anD  tljen  be  pleaos,  tljat 
t&e  arbitrato?  maDe  no  atoarD. 

Clje  Plaintiff  replies  an  atnarD  h^  \sA)kl)  fucb  tljfngs  itiere  to 
be  Done,  ano  fets  it  fo?t!j  (in  hsc  verba)  unDer  tbc  Sieal  of  tbe 
3tbitra£o?. 

CbeDefenDant  rei'opns  tijat  tlje  arbitrate?  maDe  no  SfeJarD 
tuiDer  bis  l^nD  anD  a»eal  acco^Ding  to  tbe  CouDition  of  tbe 

€be  plaintiff  Demurrs  h  fe?#ffitt|tDj2:fe»mmt  ougbt  to  pleaD 
tbe  9iuarD  unDer  tljc  l!)anD  as  lueii  as  tbe  Seal  of  tbe  arbitrator  5 

fol 
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fo?  iDljen  5e  p?otiuces  it  in  Court,  a0  Ije  Dotl)  bp  a  profert  hie  in 
Curia,  ije  ttiittt  plean  it  formal!?,  as  tcell  a;?  p^otiuce  it  5  anti  lung^ 
ment  inas  giucn  fdi  tOe  paintiff^  ',/ 

Norris  z/e'?/«5  Trift. 
Livery  fe-   T  B  a  S)pecial  SlecDict  in  €iectmcnt :  CDe  Cafe  teas,  ^  Da&n 

cmdumfor-  J[    10   maDC   tO  t{j?0^,   Habendum  tO  tttO  fO?  tf)eiC  liijeS,  Ec» 

f»«w  cA«r-  niainoec  to  ti)e  tljitu  fo?  Bis  life ,  anH  Livery  anD  Seilin  i0 

^4?,  where    jj^gjje  (0  alltlj^ep  fecundum  formam  Chartas. 

^^°"'  ana  toljctljEc  tije  LiUctp  fo  maoe,  as  if  t&ep  IjaH  all  Cifate^  iti 

pofleffion,  lubeceas  in  ttutU  one  of  tbem  |)ao  but  an  Cftate  in  Ee* 
mainoec  toad  sooo,  toas  tl)e  €lue(!ion. 

€)n  tlje  one  fioe  it  tnas  fain  bp  ©ecieant  Seys  tfiat  poirelTiott  in 
tljis  Cafe  tuas  oeltbeteD  according  to  tge  fojm  of  tf)e  "Dm  m^^ 
in  mentioneD,  iD^tcl^  mull  be  to  ttno  foj  life,  Eemainoec  to  tge 
tbicD  perfon,  anD  Livery  anti  Seifio  being  onip  to  accompliQj  ano 
petfea  tge  Common  MutanceiS  of  tbe  lann  ougbt  to  be  ta^ett 

fabOUtablp,  ut  res  magis  valeat  quam   pereat  5  anU  tbecefO?e  if  a 

ifeofTment  be  matie  of  ttDO  ^cceSj  ann  a  Lettet  of  Zitmv  to  gibe 
Livery,  anD  tbe  Sltto^up  ouip  eutets  into  one  9cre,  anD  giuetf 

Dyer  131. 4c.  Livery  fecundum  formam  Chartse  bOl&  tbC  ^CtCjS   pafSj   Coke 
Litr.  52.  a. 

'But  on  tbe  otljec  CDe  S)erieant  Maynard  faiD  tbat  tbece  tnajs 
fometljing  moje  in  tbts  Cafe  tban  U)bat  baD  Wn  openeD  h  fo|  tbete 
tuas  a  lettec  of  ^tto^nep  mabe  to  gibe  Livery  to  tttto,  anD  tn« 
lleaD  of  Doing  tljat  be  mahes  Livery  to  tbem  all,  toijicb  is  no 
gooD  CiteGutton  of  Ijis  autbo^itp,  anD  tbetefoje  no  liberp  tua];! 
mabe,  tbe  autbo?itp  not  being  purfueD, 

30  to  tlje  Cafe  in  tbe  ift  inftitutes  mp  lo?D  Coke  ctrs  beep 
mucb  tbece  in  tbat  Dilcoucfe,  fo?  in  faping,  tbat  if  tbere  be  a 
ifeoffment  of  ttoo  9cces,  anD  a  letter  of  $ltto?nep  to  talte  pof' 
fefOton  of  botb,  anD  be  mafeetb  Livery  of  botb,  but  tafeetb  poiref* 
fion  but  of  one,  anD  tbat  botb  pafe,  'tis  not  lato ;  but  if  tbe 
9utbo?itp  be  general,  as  to  mafee  Livery  anD  Seifm,  anD  be  take 
polTeirion  of  one,  anD  tben  makes  liberp  of  nio?e  fecundum  for- 
mam Charts,  tbat  is  gooD  '■,  auD  tbis  is  tbe  Difference  taken  m 

tbe  XookS,  5  Ed.  3.  65.  3  Ed.  3.  32.  43  Ed.  3.  32.  27  H.8.  6. 

€be  EemainDec  ^an  \\\  xW  Cafe  is  a  nierr  S>tranger  tfl 

tbe  Livery. 
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C&ere  10  alfa  amanifeff  Difference  bettiifen  a  ^attec  of  antcreff, 
anu  an  execution  of  an  3ut&o?ttp ;  fo?  in  tfie  fictt  Cafe  it  Qiaii 
fje  couacueD  accoiDing  to  tDe  3Intereft  tuljicfj  eit&ci;  l&at&,  bcit  an 
^uti^oiitp  mtift  be  fftialp  pucfueD* 

€&e  Com;t  mere  all  of  ©pinion  tljat  tge  Livery  in  tm  Cafe  Cum. 
fam  goon  to  ttoo  fo?  tfieir  litjes,  Eemainner  to  tfte  t&irD  pecfon* 
^tiD  tU  CDief  Sluftice  faio,  tijat  tt3()ateuer  tlje  ancient  €)piniortiS 
Suere  about  purfuing  ^utljo^itieg  toit&  great  ei:actnef!ai  ano  nicetp, 
pet  t&i0  fatter  of  Livery  upon  CnDo?fement0  of  Writing  ms  nU 
mp$  faboutablp  eirpounneo  of  later  times ,  mM&  lubere  it 
plainly  appeared  tIjat  tlje  aiubojitp  toas  not  purfueD  at  all  =>  asi  if  a  sii  4^?. 
Hetter  of  ^ttojnep  be  mabe  to  t^ik  ropatip  ano  feberaltp,  ttoo 
cannot  ejtectite  it,becaure  tbep  are  not  tbe  partieis  belegateo,  tbep 
00  not  agrn^  Uiitft  t&e  autbojitp  j  anb  lubgment  ms  giben  ac* 
cojOinglp* 

Richards  verfus  Sely. 

T03@  UJaS  a  Special  Verbid  in  Ejedione  firmas  fo?  tanbg  Covenant 
in  tbe  Countp  of  Cornwal :  Cbe  Cafe  bia0  t&iS  b  viz.      made  to  en- 
Thomas  Sely  ujas  feifeo  of  tbelLanbis  in  queCionfo?  life,acco?bing  \°Xff°^y' 
tbe  Culfom  of  tije  Si^anno?  of  P.  anb  be  togetber  UJitb  one  Peter  "oid^«««w 
Sely  tuere  bounb  in  a  OBonb  to  a  tbicb  perfon  fo|  tbe  papment  of  ^sTLeafe 

100  1.  being  tbe  piOper  Deht  of  tbe  faib  Thomas,  UJbO  gabe  Peter  and  fo  a   ' 

a  Countet'bono  to  fabe  binifelf  barmlefg.  Forfeiture. 

anb  tbac  Thomas  being  fo  feifeb  bib  erecute  a  £>kn  to  Peter 
00  a  Collateral  Secutitp  to  inbempnifie  bint  fo;  tbe  papment  of 
tj)i0  100 1.  bi?  bJbtcb  Da^D  after  a  recital  of  tbe  Counterbonb 
giben  to  Peter,  anb  tbe  Cffatc  bibicb  Thomas  bab  in  tbe  lanb0, 
ge  bio  cobenant,  grant  anb  agre^  foi  bimfelf,  bi0  Crecuto^g,  ab< 
mittiflrato^s  anb  aiTigng  tuitbtbe  faib  Peter,  tbat  be,  U^  €mi\tais 
anb  abminiarato|0  fljottlb  bolb  anb  enfop  tbefe  lanb0  from  tbe 
time  of  tbe  malting  of  tbe  faib  £)kr\  toi  feben  pears,  anb  fo  from 
tbe  enb  of  feben  pears  to  feben  pears,  fo?  anb  buring  tbe  term  of 
49  pears,  if  Thomas  fboulb  fo  long  libe*  2  ao.  301. 

31n  Mjicb  Dcpb  ticre  tuas  a  Cobenant,  tbat  if  tbe  faib  100 1, 
(bottio  be  paib,  anb  Peter  fabeb  Ijavmlefs  acco?bing  to  tbe  Conbi^ 
tion  of  tbe  faib  Counterbonb,  tben  tbe  faib  De^b  to  be  baib. 

Cbe  €^ueftion  bias  bibetber  tbis  being  in  tbe  Cafe  of  Coppbolb 
jB-anbs  bJtS  amount  to  a  leafe  tbereof,  anb  fo  maKc  a  forfeiture 
Q|  tbe  Coppbbl^  caate,  tbete  being  no  Cuffomtottiarrantit. 
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Ex  oarte  WsJ  Cafe  11190  atgucti  tW  €ecm  bp  ©ecj eant  Pemberton  fo| 
Que?  tfie  Plaintiff  •■>  ano  in  Trinity  Cecm  folloiuins  bp  Bzxieant  May- 
nard  on  t|)e  fame  fiot,  tulja  fa(D  t&at  tW  tnas  not  a  gooo  Leafe 
to  entitle  tee  toin  to  a  forfeiture*  3t  f)at6  hkn  a  general  Eule, 
t&at  tfte  OHo^u  Covenant  iijiu  matie  a  leafe,  t^ouge  t&e  moin 
Grant  be  omtttetii  nap  a  licence  to  bolD  lann  fo?  a  time  tuitfi- 
out  eitbec  of  tbofe  motas  biill  amount  to  a  leafe,  mucb  moje 

*sCro.  92,  tnljen  tbe  SUO^llg  are  to* have,  hold  and  enjoy  his  Land  for  a 

f RoiT  Abr'^'  Term  certain  5  fo?  tbofe  ate  laojtis  tJJbicb  gibe  an  antereff,  ann 

848° 849.  ''   fO  it  batb  bfen  ruleb  in  Tifdale  a»d  Sir  William  Effex's  Cafe,  tJJbtCb 

cro.  Car.  207.  jjj  tepo^teti  bp  feberal,  anb  is  in  Hob.  35.  and  'tig  noto  fetleO  tbat 
an  ^aion  of  Debt  map  be  bjougbt  upon  fucb  a  Cobenant« 

anb  all  tbisi  i&  regulatlp  true  in  tbe  Cafe  of  a  jFrfebolD :  OBut  if 
tbe  conflruing  of  it  to  be  a  leafe  tcill  b)0?fe  a£^rong,tben  'tis  onlp 
a  Cobenant  o;  ^grti^ment  anb  no  :|ntere(!  befid,  ano  tberefoje 
ft  fball  neber  be  intenbeb  a  leafe  in  tm  Cafe,  becaufe  'm  in  tbe 
Cafe  of  n  CoppbolD  Cflate  •■>  toi  if  it  fboulb,  tbete  tuoulb  be  a 
dirong  Done  botb  to  tfje  leffo?  anb  leffe  •■>  fo?  itftioulb  be  a  jFo|.- 
feiture  of  tbe  caate  of  tbe  one,  anb  a  befcating  of  tbe  ^ecuritp 
of  tbe  otber* 

3lt  ba0  ba^n  generailp  nk^  in  fucb  Cafed  to  conftber  bibat  m& 
tbe  intention  of  tbe  patties,  anb  not  to  intenb  it  a  leafe  againa 
tbeir  meaning,  fo?  tobicb  tbete  is  an  erpicfs  9utbo?itp,  2  Gro.  172. 
j^oy  128.  in  tbe  Cafe  of  Evans  aiid  ThorEas,  in  tDbicb  Howei  cobenants  bJitb 
Morgan  to  malte  a  Conbepance  to  bim  of  lanb  ty  ifine,  pjobibeo 
tbat  if  be  pap  Morgan  100 1.  at  tbe  enb  of  tbirt^n  pears,  tbat  tben 
tbe  ufe  of  tbe  fine  (ball  be  to  tbe  Congnifo?,  anb  cobenants  tbat 
Morgan  fljall  en|op  tbe  faib  lanbs  fo?  tbirtfen  pears,  anb  fo?  ebec 
after  if  tbe  100 1.  be  not  paib. 

Cbe  ^fiurance  bias  not  mabe,  anb  tbis  bias  abfugeb  no  leafe 
fo?  tbirt^n  pears,  becaufe  it  bias  tbe  intent  of  tbe  parties  to 
ma&e  an  aiTurance  onlp  in  tbe  nature  of  a  ^o?tgage,  Uibicb  is 
but  a  Cobenant. 

anb  tb(s  appears  iifeeuiife  to  be  tbe  intention  of  tbe  parties 
bere,  becaufe  in  tbe  beep  ^eit  'tis  reciteb  tbat  tbe  lanbs  are  €(i- 
pibolb. 

31t  alfo  founbs  Wtaiy  in  Cobenant,  fo?  'tis  tbat  Peter  fljall  0? 
map  en^op  biitbout  tbe  lauiful  let  0?  interruption  of  tbe  leflb?. 

911  agtamentS  muft  be  COnflrueb  fecundum  fubjeftam  materiam 

if  tbe  fatter  biiil  bear  it,  anb  in  mofl  Cafes  are  goberneb  bp  tbe 
intention  of  tbe  Parties  anb  not  tottio^U  a  CHrong  5  af^  tberefo?e 
if  Cenant  in  Catl  mnhcs  a  leafe  fo?  life,  it  Qjall  be  talten  fo?  biS 
obin  life  5  anb  pet  if  befa?e  tbe  statute  of  Cntails  be  nnibe  fucb 

leafe^ 
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iLeafc,  Oc  being;  tijen  Cenant  in  f  fe-fimple,  it  San  bmx  an  Cffate 
tiiiting  tlje  Life  of  t!je  lefffe  ^  but  Mjen  t|e  Statute  fiau  mane 
it  unlatMftil  fo?  Ijim  to  binD  W  ^<>nr,  tljsn  tlje  lain  conffcueg  it 
to  be  foi  Ijis  cU3n  life,  becaufe  ot&ectuife  it  toouin  mil  a  COcong,  Hob.  27,?, 

Co.  Lit.  42. 

^0  in  tljis  cafe  it  fljall  not  amount  to  a  KLeafe  fo?  tlje  manifeff 
inconueniencp  U3^i£0  uioulD  follotu ,  but  it  fljall  be  candtueti  a0 
a  Cobenant,  anb  tljen  no  injuti?  10  bone. 

©n  tbe  Defenbantgi  patt  it  toas  atpeb  bp  Setjeant  Newdi-  ex  parte 
gate,  tbat  tljougb  tbi0  tuas  in  tbe  Cafe  of  a  Coppbolbj  tijat  biO  Def. 
not  tttafte  anp  biffccence  h  fo?  tbe  plain  meaning  of  tlje  pattie0 
bja0  to  malte  a  leafe :  OBut  tnbece  tbe  moiXi$  ace  boubtful  and 
fucD  as  map  abmit  of  bibetfe  conflcufliong,^  tobetljet  tfjep  toili 
amount  to  a  leafe  01  not,  tljete  tbep  njall  be  tahen  a^  a  Cobeuant 
to  p?ebent  a  forfeiture. 

Bo  alfo  if  tbep  ate  onlp  UnCcuctiang,  a0  if  a  ^an  h]?  ^ttick& 
fealcD  anb  belibcteb  iis  contenteb  to  bemife  fuclj  lanbg,  ano  a 
Eent  (3  refetbeb,  anb  Cobenant0  to  repair,  &c. 

€)|  it  one  cobenants  b3it!j  anotljer  to  permit  anb  fuffer  bfm 
to  babe  anb  enrop  fuclj  lanb0,  tljefe  anti  fucb  Itfee  Mom  laiil  I Y'  ^^'' 
not  amount  to  a  leafe,  becaufe  (as  Ijaib  b&n  faib)  tlje  intention  '^ ' 
of  t&e  pactie0  is  onlp  to  mafee  it  a  Cobenant  b  but  Ijere  tlje 
moiii$  are  plain  anb  can  abmit  of  no  boubt. 

ISiit  fo|  an  ^ntl)oiit^  in  tlje  point  tbe  labp  *  Mountagues  ^ 
Cafe  tua0  citeb,  bJbece  it  uias  abiuDgeb,  tbat  if  a  Coppboiber  *  *  ^"'"  ^°^' 
inafee  a  leafe  fo?  a  pear  uiaitanteb  bp  tlje  Cuflom,  &  fie  de 
anno  in  annum  m\tim  ten  pcatg,  'ti0  a  ffoob  leafe  foi  ten 
pears  anb  a  iFojfeiture  of  tbe  Coppljoib  Cffate,   Vide  Hiu. 

15  &  16  Car.  2.  Rot.  233.  tlje  Cafe  of  Holt  and  Thomas  in 

t|)i0  Court. 

€be  Court  inclineb  tljat  it  lua0  a  goob  leafe,  anb  bp  con=  cmia. 
(equence  a  forfeiture  of  tlje  Copibolb,  anb  tljat  a  licence  in 
tbis  Cafe  coulo  not  be  fuppofeb  to  p?ebent  tlje  forfeiture,  be« 
caufe  if  tbat  bab  b^n,  tbe  31urp  bjoulb  babe  founb  it  •■>  tbe 
meanino;  of  tlje  parties  mull  mafee  a  Conttcuttion  bere  anb 
tbat  feems  berp  firono;  tbat  'tis  a  ffoob  leafe  5  but  tbep  gabe 
no  3iub0ment. 


^  Wilkiofon 


82  Pafch.  28  Car,  II  in  Communi  Banco, 


Wilkinfon  verfus  Sir  Richard  Lloyd. 

Where  the  T^||)€  DefenBant  cotienanteti  tljat  fie  tnouin  not  agcfi^  fo? 

l>artiesfliaii  j^    t|je  tafeins  tfte  ITacm  of  tbe  CKCifc  of  "Beer  aim  aie  fo| 

Jo|?.in  an    tije  Countp  of  York  tDttI)out  t^E  Confeitt  of  t^e  Plaintiff  ann 

^?'°" '  ,  anotfiet,  ano  tfte  plaintiff  alone  b20ugf)t  t^iis  Action  of  Coijcnant, 

annaflignsfoitiieaci),  t&e  Defenuantfi  agtfeing  fo?  tfie  fain  Cp' 

cife  luitdout  W  Content,  upon  lo&icl)  t&e  plaintiff  &at>  a  ClitDict 

ann  1000 1.  oamaps  siiien* 

ann  S)eneant  Pembertoo  ttioueti  in  3tte(f  of  3!uugntent,foi  t&at 
an  Action  of  Coiienant  tuoulD  not  lie  in  t^ie  Cafe  bp  tde  Plaintiff 
alone,  becaufe  |)e  ougtt  to  IjaDe  foineD  tDitlj  ti)e  otber,  botb  of  tgem 
IjaWng  a  ^oint  Jnterea,  ann  fo  is  siingfby's  Cafe  5  Co.  3]f  a  laond 
is  mane  to  ttoo  iopntip  ann  feDetaiip  tfjep  muff  bot^  )oin  in  an  0dion 
of  Debt,  fo  bete  'tis  a  ioint  contract,  ann  botb  muff  be  piain^ 
tiffs :  @>o  alfo  tf  one  cobenants  toitb  ttoo  to  pap  eacb  of  tbem 
aoitbepmuff  botljfoim 

'Cis  ttue,  in  siingfbies  Cafe  'ttoas  bein  if  an  affutance  is  mane 

to  A.  of  White  Acre,  ann  tO  B.  of  Black  Acre,  ann  tO  C.  Of  Green 

Acre,  ann  a  Conenanttoitb  tbem  ann  eberp  of  tbem,  tbefe  laff 
SSIoins  mafte  rbe  Covenant  febetal* 

Xut  bete  is  notbinc^  of  a  fenetal  inteteff,  no  mo^e  tban  tfiat 
oneconenantstDitb  ttoo,  tbat  be  Uiill  not  foin  in  a  leafe  loitb' 
out  tbeit  Confent,  Co  tbat  tbeic  3lnteteff  not  being  nibinen  tbe  Co' 
tenant  fljall  be  entire  ann  taKen  acco^ning  to  tbe  ffrff  {mojns,  to 
be  a  joint  Cobenant^  ann  tbetatber,  becaufe  if  tbe  plaintiff  map 
maintain  tbis  Action  alone,  tbe  otber  map  bjing  a  feconn  Jetton, 
ann  tbe  Defennant  foill  be  fubiea  to  entire  namages  lobicb  map  be 
giben  in  botb* 

Tudement  "^"^  tbe  Coutt  1030  Of  anotfjet  ©pinion,  tfiat  bete  bias  no  ^oint 
antereft  but  tbat  eacb  of  tbe  Cobenantees  migbt  maintain  an 
^im  fo;  bis  pacticular  namages ,  o;  otberbiife  one  of  tbem 
migbt  be  temebiiefs  ?  foi  fuppofe  one  of  tbem  |)an  giben  bis  Con* 
fent  tbat  tbe  Defennant  fijoum  farm  tbis  Crcife,  ann  ban  fecret' 
Ip  teceiben  Tome  fatisfaction  o;  recompence  fo;  fo  noing,  is  it  tea* 
fonable  tbat  tbe  otber  ibouin  lofe  bis  remenp  xxAya  neber  bin  con^ 
fent ,  jfo;  Wi^  teafon  tbe  plaintiff  ban  bis  3lubgment* 


Page 
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Page  7jer[us  Tulfe  Mil'  iS'  alios  Vic'  Midd'. 

Tl)€  plauitiff  b^ouDiIjt  nn  9cf(an  on  tOe  Cafe  agaitiCl  tSc  Cafe  lies 
@)l)er(ff  fo?  a  falfe  Ecturn,  fettftio;  fo?tlj  tljat  6e  fueU  a  Ca-  not  againft 

piss  out  of  tljiS  Coutt  Dttertcn  to  tlje  @)|)ei;tff  of  Middlefex,   l)p  Jhs  sheriff 

\\tmxz  iBljECEof  l)E  accefteo  tlje  paitp,  ano  took  "Bail  fo?  W  ap-  n7^^r  "' 
peacancc,  ano  at  tfje  nap  of  tlje  Eetucit  of  tf)e  SBtit  tfie  S&e.  co%ls  & 

tiff   retUtneD  Cepi  corpus   &   paratum    habeo,    but   l)Z  ^aD    llOt  taratum  ha- 

tl)e  'Bolip  t&ece  at  tfje  Eetiitn  of  t&e  2Ht(t,  but  fuffereD  fji'm  to  beo,  though 

CfCape.  the  Party 

€&e  Defenuant  pIeaD3  tbe  Statute  of  23  H.  6.  cap.  10.  anD<^°'^h  not 
fattf)  t6at  lj£  toofe  050(1,  viz.  tiuo  fufftcicnt  Sucettep,  ano  fg  iet  ^pp/^"^- 
Dim  go  at  lacge,  &c.  Sfjyl?: 

Cbe  Plaintiff  nemuctfi  i  anu  tubetbet  tljig  9ct(onltc0  againft  borough,  poft. 
t&e  DefenDaNt  toas  tlje  CluEffion,  mljo  refufeo  to  p?acaQ  againfi 
Sim  bp  toa?  of  ^metctament,  o?  to  tafee  a»  Mgnnient  of  tfie 
•^sail'OBonn* 

CfjiisCafetiepenlieti  in  Coutt  febecal  t:ecni0.  3ltidas  atffueft 
bp  S)£Cieant  Pemberton  auD  %z^zmt  Coniers  fo?  tlje  Plaintiff, 
anD  bp  ©ecfeant  George  Strode  fo?  tl)e  Defcnuant  5  ano  "MH' 
went  tuas  giben  in  Eafter  Cerm  in  tlje  29th  peat  of  tbis  ttiinff* 

an  tlje  argument  fo?  tfje  Defenbant  tljat  tbi0  aaion  uiouio  not  ex  parte 
lie  it  U)a0  conaoeteb,  Def. 

1.  ^bat  tbe  Common  lalo  toasi  before  tbe  maMng  of  tbf^ 
g)tatute« 

2.  mW  altctation  tbeteof  tbe  Sitatute  bab  mabe, 

at  tbe  Common  latu  ^en  tocte  to  appeat  perfonallp  to  anf* 
tfuet  tbe  SBtit,  tbe  ifoim  of  U)ljicb  tequiteb  %  ann  no  attojnep 
coulb  be  mabe  in  anp  action  till  Edw.  i.  de  gratia  fpeciaii  gabe 
leabe  to  W  @>ub|eot0  to  appoint  tbem  anb  commanbeb  ljt0  ^uDges 
to  abmit  tbem,  2  loft.  ^77.  aftec  tbe  acteft  tbe  ^ijeciff  mtgbt  tit 
tbe  pattp  to  Mjat  Conbitione  be  picafeb,  ano  be  mtgbt  kttp  bim 
till  be  Ijab  complieD  toitb  fucb  Conbition0,  tobicb  often  enben 
in  taking  cttcabagant  O5onB0,  anb  (ometimeg  in  otbec  ©ppjef* 
0on0,  fo?  temebp  tobeceof  tbis  Statute  uiag  maoe,  in  tnbicb  tbe 

Clatlfe  tljat  COncecn0  tlji0  Cafe  i0,  viz.  if  the  sheriff  return  upon 
any  perfon  CepiCorpns  ox  Reddidit  Je,  that  he  Ihall  be  chargeable 
to  have  the  Body  at  the  day  of  the  Return  of  the  Writ  in  fuch 
form  as  before  the  making  the  Aft  5  fo  tbat  a0  tO  tbe  EetUtn  Of 

tbe  COcit  tbi0  Statute  batb  mabe  no  alteration,  tbe  Sber (if  being 
bouno  to  babe  tbe  pattp  at  a  bap  as  befo?e> 

^  2  ail 
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M  t^e  altctatiott  maoe  of  tlje  Common  lata  bp  t{)f0  3)ta< 
tute  (0  tljat  tl)e  ©fjeciff  nom  is  bounD  to  let  tlje  l^attp  out  of  pa« 
(on  upon  teaConable  %iKztiz&  of  fuCftctent  pecfon^,  uibtcd  before 
i)e  uia?  not  obltgeti  to  no  3  ano  it  tuouio  be  a  Cafe  of  great 
fiatCftfp  upon  all  tlje  ©beriffsi  of  England,  if  t|)cp  Cueing  com* 
pellable  to  let  out  tlje  pact?  to  TSaii)  lt)OulD  alCo  be  fubfect  to  an 
action  f02  fo  ootng,  becaufe  tbe?  Ijabe  Ijim  not  at  tUe  Dap  -■>  fo  tljat 
t&e  intent  of  tbe  laiu  nnifl  be  C^Jften  it  cljarges  tfie  S>bet;fff  to 
fiabe  tbe  T5oiip  at  tbe  Eetucn)  tbat  be  fljoulD  be  liable  to  a  pe« 
naltp  if  tbe  l^attp  m  not  tben  appear,  not  to  be  tecobcteD  bp 
aaion  but  hp  amecciament. 
Co  Tac  '85  ^^^  ©ecutitp  nitecteD  bp  tW  ^ct  is  to  be  talten  in  tfte 
'  "  '  giberiffia  otnn  JQame ,  'tis  pjopetlp  tis  bufinefs  anb  fo?  bis  otnn 
3lniiempnitp,  anQ  tbetefo^e  it  is  left  t»bollp  in  Ijis  potoet:  •■,  fo; 
tubicb  teafon  no  ^aion  toill  lie  againlf  btm  ioi  talting  infufficient 
•Bail,  tbat  being  to  bis  ouin  p^iubice,  in  ujbicb  tbe  paintiff  is 
no  ttJife  concetneD  -■,  fo;  if  tljat  baD  be^n  intenoeo  b^  tbe  ^a  fome 
PjobiOon  tnoulb  babe  ba^n  maoe  as  to  biS  being  fatigfiet)  in  tbe 
fufficiencp  of  tbe  petfons* 

^ben  tbe  ^ecucitp  is  tbus  taKen,  if  tbe  Defendant  botb  not 
appear  at  tbe  Eetucn  of  tbe  UXtit,  tbe  paintiff  bp  amerciaments 
(ball  compel  bim  to  bjing  in  tbe  'BoDp,  01  to  alTtgn  tbe  05onir, 
eitber  of  tobicb  is  a  full  fatisfattion  ano  as  mucb  as  10  requireo. 
^  ,  3!f  tbe  S>beriff  refufe  to  tafee  *  fufficient  Sureties,  taben  ofifereD, 

^  R011.X  be  is  liable  to  an  action  on  tbe  Cafe  at  tbe  Suit  of  tbe  DeEen* 
8f 7, 808.     Bant  fo?  bis  refufal  ■■>  ann  it  tnoulD  be  berp  unreafonable  to  enfo?ce 
8sa  NoylJ  Urn  to  baije  tbe  partp  in  Court  at  tbe  Eeturn,  ftiben  be  i$  cb-- 
Moor  418.    ligeD  unber  a  penaltp  to  let  bint  at  large. 
sid.  23.  ^g^jg  ^|j^p„  Ijj  grounbeD  upon  a  falfe  Eeturn,  toben  in  trutb 

tbere  is  no  Eeturn  mabe,  0?  if  anp,  'tis  a  berp  impecfea  Eeturn 
till  tbe  15oiop  be  in  Court  -■>  ano  tbis  is  tbe  reafon  tubp  tbe  Court 
mill  not  allott)  it,  but  amerce  tbe  Sberiff  till  be  make  tbe  partp 
appear  j  'tis  not  like  a  compleat  Eeturn,  as  a  Non  ell  inven- 
tus, 02  tbe  Eeturn  of  Nulla  Bona  upon  a  Fi.  Fa. 

Cbe  Cafe  of  *  Bowls  and  Laffels  is  full  in  tbe  point,  tobete  it 
93  pi  17.  teas  abfuogeb  tbat  tbis  action  tuoiilo  not  lie,  becaufe  tbe  Sberiff 
Foftea.        ban  not  bone  anp  tbing  uniulllp,  but  tobat  be  loas  commanbed 

to  bo  bp  tbe  Statute,  anb  tberefoje  be  is  to  be  amerceo  if  tbe 

Defenbatit  botb  not  appear^ 

Ex  parte       Xut  fo?  tbe  Plaintiff  it  tuas  faib,  tbat  unlefs  tbiS  action  Ipe  be 
Quer.       is  temebilefs,  ano  tbat  fo?  ttoo  Eeafons : 

I.  oaecaufe  tbe  aifignment  of  tbe  'Bail  Bonb  is  at  tbe  bifcrc' 
tion  of  tfie  Court,  ano  not  oemanoable  bp  tbe  plaintiff  in  foro. 

2.  Cbe 
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2.  €5e  plaintiff  |)atl)  no  benefit  ftp  t(jE  Amerciaments,  he-- 
caufe  t]^ep  go  to  tije  mtng;,  anti  in  (ome  places  ate  gtanteD  to 
Patentee's  ■■,  noto  'tis  astttn  tljat  tije  ^ijetiff  map  be  amerccD, 
anD  certainlp  if  an  Mon  be  bjougbt  againa  btm  be  10  but  in  tbe 
Tame  Cafe,  foj  (till  be  is  to  pap :  AnD  if  it  be  obfeaeD,  tbat  tbe 
Amerciaments  map  be  compounbeo  cbeaper,  iben  tbe  Plaintiff 
Ijatb  not  fo  goon  remeup,  no|  is  fo  lifeelp  to  recobec  bis  Debt, 
as  if  tbe  Action  tuouID  lie,  U)bicb  bioulb  be  a  greater  penaltp  upon 
bim  tban  tbe  Amerciaments  on  tbe  S>beriS; 

Jl^eitber  tuiil  it  foilotu  tbat  becaufe  tbe  ^berifif  map  be  amerceti 
tfierefo^e  no  Action  tuill  lie  againa  bitn  5  foi  in  manp  Cafes  be 
map  be  amerceti,  ano  pet  an  Aaion  on  tbe  Cafe  luiii^  lie  againll 
bim  at  tbe  Suit  of  tbe  pattp,  41  Air.  pi  la.foi.  254.  Latch  187. 

Cf)at  tbiS  Action  tuill  not  lie  is  againlf  tbe  beep  enb  of  tbe 
Sttatute,  anti  tbe  reafonable  conffruction  tbereof  in  tbe  lad 

ClaUfe,  tobiCb  CnactS,  That  if  the  sheriff  return  a  Cepi  Corpus, 
he  Ihall  be  charged  to  have  the  Body  at  the  Return  as  before  the 

making  of  the  Statute  j  notu  befoje  tbiS  HaU)  b^  toas  Ipable  to  art 
Action,  if  after  fucb  a  Eeturn  mane  tbe  partp  m  not  appear, 
anotberefoje  tbis  Action  being  grounbeb  upon  tbe  Common 
ILafD,  is  (lillpieferbeiifinceno  alteration  bereof  batb  ba^n  mabe 
bp  tbiS  Statute. 

'CiS  true  an  Action  of  Cfcape  is  taken  attiap,  but  not  an  Aition 
on  tbe  Cafefoi  a  falfe  Eeturn,  ano  upon  tbis  bifference  are  all 
tbe  Autbo^ities  citeb  on  tbe  otbet  fibe,  as  Cro.  Eiiz.416, 62 1.  Cro. 

Jac.  286.  Moor  428.  anb  tbe  Cafe  of  Bowls  anb  Laffels. 

Anb  fo?  an  Autbo^itp  in  point  is  tbe  Cafe  of  Franklin  a/td 
Andrews  24  Car.  i.  \xitiztt  lubgment  toflS  giben  fo?  tbe  Plaintiff 
in  an  Action  biougbt  fo?  a  falfe  Eeturn  of  Cepi  Corpus  5  anb 
tbe  Statute  pleabeb  as  in  tbiS  Cafe.  3]t  bas  b^n  obiecteb  tbat 
3!ubgment  bias  tbere  giben  upon  tbe  befect  of  pieabing,  be« 
caufe  tbe  Craberfe  bias  naugbts  'tis  true  tbere  bias  a  Craberfe, 

abfque  hoc  quod  tbe  DefeUbant  retornavit  aliter  vel  alio  modo  5 

but  tbat  bias  belD  goob  becaufe  it  anfbiereb  tbe  faifo  allebgeb  in 
tbe  piaintiffis  Declaration:  3lntljis  Cafe  tbere  is  no  Craberfe, 
but  'tis  confeiTeb  \i^  tbe  Demurrer  tbat  be  bio  falllp  anb  be* 
ceitfuUp  return  Cepi  Corpus,  anb  fotbe  Plaintiff  is  at  apparent 
bamage  anb  batb  no  remebp  biitbout  tljis  Action,  anb  tbe  Defen^ 
bant  is  at  no  pjefubice  but  batb  bis  remebp  ober  on  tbe  oaail 
•Bonb. 

North  Cbief  lUMCti  Wyndham  anb  Atkins  JuniceS,  bclb  tbat  Judgment 

tbe  Action  bioulb  not  lie;  fo?  biben  tbe  Sberiff  returns  Cepi^ 
Corpus  64  paratum  habeo,  t^ougb  be  babe  btm  uot  in  Court  'tis 

no 
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no  faUe  laetucn  •■,  fo?  if  tie  t)atlj  tafeen  Xail,  Ijc  ljat&  none  Hj^at 
bp  latu  Ije  oiigfjt  to  no  5  if  fie  ^rwa  a  9^an  in  YorkOiire,  tlje 
HaUJ  toiU  not  compel  Ijtm  to  b?ing  t&e  Pactp  Sttljcc  to  tfje  T5ar, 
becaufe  of  tlje  c&arge  ■■>  if  fje  make  an  infufficient  Eeturn,  neit&ec 
t&e  pattp  G?  tlje  Couct  are  Beluncti,  bccaufe  tlje  common  me- 
tljcii  in  fuclj  carE0  mua  be  pucfueo,  bp  tudiclj  tbe  pactp  tuiii 
iabe  temeop*  Cljis  Eetucn  is  tcue  -■>  anosufiice  Atkyns  gelD,  t6at 
tht  ©beriff  toa0  not  obligen  bp  tbe  €)tatute  to  tetutn  onlp  a 

Cepi  Corpus  &  paratum  habeo,bttt  mifibt  tetUtn,tbat  be  100^15311 5 

fo?  tbe  statute  p?obiues,  tbat  if  be  retucn  a  Cepi  Corpus ,  ge 
C^all  be  ctiargable  a0  before,  but  Dotg  not  enjopn  l)im  to  ma^e 
fucS  return  h  tlje  Cafe  of  Bowies  anu  Laffeis  is  full  in  ti^tg  point, 
ano  tbcrefo^e  Juosmcnt  m^  gibcn  fo?  tfte  Defenoauu 

OBut  3!ufffce  ScroggsUjas  of  another  ©pinions  fap0  l)e,tbi0  Action 
being  biougbt  becaufe  tbe  €>efentiant  faiblje  f^m  tbe  OBoDp  reaop, 
tD^en  in  trutb  Ije  ban  notjluas  an  apparent  infurp  to  tge  plaintiff, 
of  to'Dom  ttiz  Statute  mult  gate  (ome  conGDeration  ■■>  fojit  notb  net 
require  tbe  ©i&eriif  to  fap  Cepi  corpus  &  paratum  habeo,  but  be 
mutt  matte  Ijig  Ecturn  goob,  oi  oti^cttoife  tljofe  ti)o?ti0  are  berp 
infignificant  5  ann  if  tbe  Statute  obliges  bim  to  let  tbe  partp 
to  Tail,  ann  nothing  mo?e  is  tljcrebp  intcnben  fo?  tbe  benefit  of 
tbe  paintiff,  tobp  notfi  t|)e  Court  amerce  tbe  Sheriff,  ano  puniflj 
iiim  ioi  Mm  bibat  tfte  Statute  Directs  f  €t)etcfo?e  if  tbe  piain« 
tiff  brings  a  Habeas  Corpus  upon  tt)e  Cepi ,  ano  tfie  Defenbant 
l)otd  not  appear  tfie  ]^laintiff,  is  tgen  toell  entituleb  to  t^ijS 
Action* 

Hollis  verfus  Carre,  in  Cancellaria. 

Decree  of  "TT^®  ^0?^  C6anceUoi  Finch  ^aWng  calleo  to  Ijis  alTiffance 
the  Execu-  i  3luttice  Wild  auD  3lullice  Windham,  to  gibe  tbeit  ©pinions 
tion  of  a  ftjljat  relief  tfie  paintiff  voas  to  Ijaue  fo?  tlje  recobering  of  6000 1. 
Fine  in  fpe-  jngjcl)  tuas  tji0  labps  ponion^aftet  tljofe  Siubgcsbab  fpofeen  fljonip 
^^^'  to  t^z  matter,  Ije  put  tlje  Cafe  t  Viz.  C{)e  plaintiff  bp  bis  %i\i 

Hemanbs  6000 1.  nue  to  &im  fo?  Ijis  2:aibes  portion,  tnitlj  ante- 
reft  toi  non«papmcnt,  acco?oing  to  tbe  purport  of  certain  arti-- 
cles  of  agreement,  bateb  in  Augult  1661.  ano  mentioncb  to 
be  mabe  bettueen  olb  Sic  Robert  Carr  (^tbe  Dcfenbnnts  jFatber) 
Ibis  labp  ann  Son  Cttje  nolo  DefenbantJ)  anb  Lucy  Carr  iiis 
2Daug&ter,  on  t&e  one  part,  anb  mp  LojD  Hoiiis  anb  Sir  Fran- 
cis {)is  Son  (t&e  noio  piainttffj  on  tlje  ot|)er  part. 

C&e 
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Cge  ^ttitlts  tttentton  an  Sgccement  of  a  i^actiage  to  tie 

6atl  bettoeen  tl)Z  fafO  Sic  Francis  Hollis  anH  Lucy  Carr,  ftjitl)  Co- 

Ijcnantg  on  tfie  plaintiffs  Coe  to  fettle  a  Jopntuce,  &c,  antJ  on 
t8e  ot&et:  0De  to  pap  6000 1.  ano  'tig  agceen  in  t&e  atticfeg , 
tljat  a  jfinc  m&  intciiDet)  to  be  lebtea  of  fiicfj  lLanti0,  &c.  fo? 
fecutinn;  tlje  papment  of  6000 1.  &c. 

C6e  Carriage  taltcs  effect,  but  olD  %it  Robert  Carr  m  netiec 
Seal  t&cfe  articles  5  tlje  laDp  Carr  ®eal0  before,  ano  tge  Dcfeii' 
Hant  aftet  ^arciage. 

Bit  Francis  bao  Iflfue  on  fji0  latjp  Lucy,  one  €&HD  Knee  Deati , 
tfie  laup  (0  liketiJife  uean ,  t&e  aopntiite  toagj  not  maDc,  no^  t^e 
jpoation  paiD* 

SftettoatD,  viz.  Anno  1664.  an  3(t  of  pacliament  m&  niatic 
fo|  fetlinff  olD  €itc  Robert  Carr's  Cffate,  tDficrcbp  t^e  Cruto 
tl;eccin  nameo,  are  appointcD  to  fell  it  fo?  payment  of  Debts, 
and  caifing  tljis  pojtion  b  bp  \mtt\i  art  all  Conbepances  mmt 
tip  oloSir  Robert  Carr,  fincc  tfte  peat  1659.  are  maoe  uoio,  ercept 
iiit^  as  toere  maoe  upon  ualuablc  confirierations ;  but  all  tDofs 
ttiaoc  h^  Urn  before  tlje  faio  pear,  luitb  potoec  of  rebocation  Of 
not  artuallp  reboheo)  are  fabeo?  ann  in  t&e  pear  1696.  be  ban 
ejrecuteo  a  Conbepance,  bp  tuOtct  be  bao  mabe  a  a^ettiementvf 
6iS  €(!ate  in  €apl,  luitlj  a  poftier  of  rebocation  j  but  it  m  net 
appear  tliat  Ije  nib  euer  rebolte  tbe  fame. 

Cde  greatea  part  of  tge  lanbs  appointeb  b^  tgts  art  of  par* 
liament,  to  be  folD  bp  t()e  Crufteed,  are  tbe  lanbs  compnfea 
in  t&at  Settlement  •■>  ano  noia,  after  tbe  beatb  of  %it  Robert 
Carr,  t&e  Plaintiff  erljibits  bts  I5ill  againlt  tlje  Son,  Cnot  HnobJ- 
ing  t&at  fuel)  a  Settlement  toas  mabe  in  tlje  pear  1636.  till  tbe 
Defenoant  Ijab  fet  it  fojtD  in  IjisanftnerO  Q'lti  bp  tDtg15ilf62 
ijeCrcs  tliat  tf)e  Crulfees  map  execute  tbeir  Crutt,  &c.  ano  tljat 
ge  map  tabe  relief. 

©n  t6e  Defennants  fibe  it  tuas  urgeb,  t6at  after  t&e  ^mu  es  parte 
age  tfiere  toas  a  'Bono  giben  foj  an  abOitional  3lopnture,  mm  Def. 
tt  bias  upon  t^at  account  tbat  tge  Defenbant  bias  bratun  tn  to 
cjrecute  tbefe  articles  t  ann  if  tfie  berp  reafon  ano  founbation 
of  W  entring  into  tfiem  faileb,  tljen  tbep  fljall  not  binb  bim  in 
Cquitpj  anb  in  tljisCate  it  bio  fail,  becaufe  tfie  piaintiflfbaa 
tifableb  fiimfelf  to  matte  anp  otfier  Slopnture,  bp  a  pjc-conbef 
ance  mabe  anb  erecuteb  bp  l)im  ,  of  bis  b)I)ole  €(f ate  5  aiib  if 
tfiis  agreement  Mil  not  binb  fiim,  tben  tljis  Court  cannot  m- 
large  t|)e  plaintiffs  rniicbp,  01  appoint  moie  ttjan  Mjat  bp  ti)i 
articles  is  agreeb  to  be  bone  -,  neitber  can  tlje  Defenbants  feai* 
fng  incumber  tfie  €Mt  Capl  in  Cquitp,  becaufe  tfie  lanbs  tuere 
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not  tfien  in  Um,  W  fatfiec  being  Cenant  in  Capl,  an5  t^eit 
iitiing;  ano  t&e  fubfcquent  Defcent  bp  toftic^tfje  lanti0  ace  calit 
upon  6im,  altetg!  not  tlje  Cafe  6  fo?  t(je  ftetp  cig^t  to&icl)  Uefcentigi 
(0  faucD  bp  tije  act  ftom  being  cljacgeti* 

"But  on  tlje  otljec  fiue  it  uia^  acgucB,  tbat  tljougfj  tbe  ^arti. 
age  DiQ  pioceeD  upon  tbe  DefenHantd  Cealing,  pet  t^e  ^Kutance 
Wti)  loasi  to  be  manej  \am  a  principal  ^otibe  tbeteunto^  ano 
it  being  agceeD  before  ^atciage,  tfjougb  not  erecuteb,  it  toass 
Detp  f  ufi  tbat  be  ajoulDSeal  a£tetloatli0  •■>  ann  tijougb  tbe  aODitional 
aopntuie  bias  not  ntabe,  pet  tbeceujag  no  coiouttbattbe  De- 
fenuant  iboulD  b?eafe  bis  acticies,  fo?  tbat  teafon^  becaufe  if  tbe 
^onn  be  not  pecfo?meli,  'tig  fo?fciteti  anb  map  befuebi  anono- 
tbing  appeateb  in  tbe  cafe,  of  anp  Ccnbepance  mabe  by  %it 
Francis,tt)bei;ebpbebab  bifableb  bimfelfto  make  an  abbitional  3opn» 
tute,  anb  be  batb  ejcp^eflp  benieb  it  upon  W  ^atb«  Snb  tbotigb 
it  biais  tt)a0  obieaeb,  tbat  tbe  ^onep  toad  taifeb  bp  tbe  olb  la^ 
bp  Carr,  anb  bp  tbe  birettion  of  tbe  Ctulteeg  lobgeb  in  tbe 
banb£S  of  one  Cook,  uibo  i0  become  infolbent  h  3!t  M&  anfiueteD 
tbat  tbete  bias  no  pjoof  of  tbe  confent  of  tbe  Ctuftees  i  anb 
tbecefoie  tbiss  papment  cannot  altec  tbe  cafe. 

^ftet  tbe  mattet  tbud  fiateb ,  tbe  Lojb  CbanceUo;  belibeteb 
W  ©pinion,  €bat  tbe  6000 1.  is  nne  to  tbe  plaintiff,  unpaid 
anb  unfatisfieb5  fo?  tbougb  tbe  ^acciagebab  not  taiten  effect,  pet 
tbe  Cobenant  binbs  tbe  Defenbant,  becaufe  a  Deeb  id  goob  foj 
aDutp,  b)itbout  anp  confiberation. 

2.  Cbe  Plaintiff  bas  cemebp  againff  tbe  petfon  of  tbe  De« 
fenbant  at  Lato,  fo?  tbis  6000 1. 

3*  pz  bas  temebp  againff  fucb  of  tbe  Defenbants  lanbs,  tnbicb 
ace  not  comp?ifeb  in  tbe  Settlement  mabe  1636.  fo|  as  totbem 
tbe  Ccuffees  map  be  eniopneb  to  ejcecute  tbe  Ccuff. 

anb  be  befiteb  tbe  ©pinions  of  tbe  tuio  Suffices,  if  anp  tbing 
moje  coulb  be  bone  in  tbiscafe. 

^tttticz  Windham  bias  Of  ©pinion,  tbat  notbing  mo?e  coulb 
be  bone,  but  to  mafee  a  Deccce  to  enforce  tbe  execution  of  tbe 
Ccuft* 

3nb  Suffice  Wild  faib ,  tbat  tbe  Plaintiff  bas  bis  ccmeop  at 
JLaiD  againff  tbe  Defenbant ,  anb  upon  tbe  aa  of  pacliament 
againff  tbe  Ccuffees  b  but  upon  tbefe  Reticles  no  Decree  coulD 
be  mabe  to  bind  tbe  lanbs,  foj  tbat  looulb  be  to  gibe  a  mucb 
bettec  fecutitp  tl^an  t^e  patties  bab  agteeb  on.  o^ut  if  tbete  ban 
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been  a  Covenant  in  tU  ^ttitlzs ,  ttat  a  fine  fljoulD  be  lebieD, 
it  migljt  Ijatje  been  otDectuife  5  'Kss  onlp  tbat  a  jfine  i&  intenbeD 
to  be  lebieD. 

nsut  a0  to  tbat  tbe  Hojb  CDancello?  toas  of  ©pinion ,  tbat  it 
bias  a  ffoob  Cobenant  to  lebp  a  fine,  fo?tbeUJo?Dis  (Articles  of 
Agreement,  Ike.)  go  quite  tb?ousb>  anb  maU  tbat  diaufe  a  do-- 
benant^  but  becaufe  31uiiice  wudiuas  of  anotbet ©pinion,  be 
Hefiteb  tbe  ^ttoinp  (general  to  argue  tbeCe  tb^ee  pointsi. 

1.  ailbetber  tbi0  toas  a  Cobenant  to  lebp  a  fine  o|  not. 

2.  3if  it  tt)a0  a  Cobenant,  uibetbet  tbis  Coutt  can  becteebim 
to  no  it,  fo2  tbougb  tbe  Pattp  bass  a  goob  remebp  at  labj  5  pettobe* 
tbet  tbid  Court  migbt  not  gibe  remebp  upon  tbe  lanb. 

3.  af  it  bias;  a  Cobenant  to  lebie  a  fine,  anb  tbe  Court  map 
necree  tbe  Defcnbant  to  bo  it,  pet  ttibetbet  fucb  a  Decree  can  be 
niabe  upon  tbe  p?aper  of  tbts  "Bill,  it  not  being  particularip  p^apeb  ■, 
foi  tbe  Plaintiff  conclubeb  bi!3  'BiH,b)itb  piaping  relief  in  tbe  ere-- 
cutionof  tbeCruft,  &c. 

3Itt  Trinity  Cerm  follobJtng  tbefe  points  bjere  argueb  b^  %zt' 

I'eant  Maynard ,  g)ir  John  Churchil,  anb  ®ir  John  King  fo?  tlje 

Plaintiffs  ^2-  Attomy  anb  cp^  Solicitor,  anb  ^|.  Keck  fo?  tbe 
SDefeitbant,  all  in  one  bap,  atib  in  tbe  fame  o^ber  a0  nameb. 

Cbe  Councel  fo?  tbe  Defenbant  urgeb,  tbat  tbis  toag  no  €0^  ^ 
Sjcnant  in  labJ  to  enforce  tbe  Defenbant  to  lebpa  fine  i  'Cis  agro^b  Def. 
tbat  tbere  i&  m  neeb  of  tbe  bJo?b  (Covenant;  to  malte  a  Cobe* 
nants  butanp  tbtng  unber  tbe  pann  anb  Beal  of  tbe  parties, 
tobicb  imports;  an  Agreement,  mi  amount  to  a  Cobenant  •■>  fo 
in  I  Roll.  Abr.  S18.  tbefeiDO^bs  in  a  Leafe  fo?  pears,  viz.  That 
the  Leffee  (hall  repair,  mafee  a  Cobenaut  5  fo  in  tbe  Cafe  of 
3!nbentures  of  9ppienti(bip  tbere  are  not  tbe  fo?mal  too?bs  of  a 
Cobenant,  but  onlp  an  Agreement  tbat  tbe  Smaller  fljall  bo  tWt 
anb  tbe  ^ppjentice  Iball  bo  tbat,  anb  tbefe  are  Cobenants  ?  but  in 
ail  tbefe  Cafes  tbere  is  fometbing  of  an  unoertaljing  ■■>  as  in 
I  Roll  519.  Walker  T^er/»j  Walker,  3If  a  Deeb  be  mabe  to  anoibec 

in  tbefe  ttiOJbS,  viz.I  have  a  Writing  in  my  cuitody,  in  which  W. 
ftandeth  bound  to  B.  in  100 1.  and  I  will  be  ready  to  produce  it^ 

CbiS  is  a  Cobenant,  fo?  tbere  is  a  pjefent  engaging  to  bo  it, 
but  tbere  are  no  fucb  tto^bst^bere,  'tis  onlp  a  recital,  That  where- 
as a  Fine  is  intended  to  be  levied  to  fuch  llfes,  &c.  'CiS  Onlp  3!ntC0« 

tiuctibe  to  anotber  Claufe,  toitbout  poCtibe  01  nffirmatibe  ti)0|bs, 
anb  tberefoje  can  nebec  be  intenbeb  to  ma^e  a  Cobenant,  but  are 
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CeCiteU  to  aiaotbct  pucpofe,  viz.  To  declare  the  life  of  a  Fine,  in 
cafefuch  (hould  be  levied. 

3If  QtticlES  Of  agceement  are  erecutetj  in  confiDetation  of  an 
intenoeo  Carriage,  anu  one  fioe  Coueiiaiits  to  Bo  one  t&ing,  and 
ti)e  otftec  fioe  anotljec  tfjing  ■■>  toas  it  mtt  iniagineTi  tftat  upon 

ti^eft  tUO^Og}  (Whereas  a  iMarriage  is  intended,  &c. J  tDat  ail  3ttfon 

Of  Couenaiit  niig^t  be  bioujjfjt  to  Ettfojce  tU  S^actiajje :  ano  pet 
tljece  10  as  muc&  ceafon  fo?  tbe  one  as  t&e  ot&ec  b  tljEcefoie  Once 
th  pmiz6  tjatie  neitbet  mane  no;  fntenoeo  it  fo;  a  Covenant,  't{0 
not  neceflatp  tijat  it  fljouin  be  fo  conlttueo. 

3If  tbiis  i$  a  Covenant,  tbe  partlcjs  at  Common  lato  coum 
onlp  b?(nff  an  Action  of  Covenant,  ann  recobet  Damages  fo?  not 
lebping  of  tlje  ifine,  ann  tfiat  tbe  plaintiff  map  Do  noui  upon  t&e 
£]cp;ef0  doftenant  fo?  noivpapment  of  tfje  Si^onep  •■>  but  tfjen  tOe 
ij^eaci)  mutt  be  afftgneu  accoioing  to  tbe  too?D0,  viz.  That  the  De- 

fendant  did  not  levy  a  Fine  as  intended  5  ttfjo  map  pleaD  t&at  a 

fine  tuas  nebec  intenDeD  to  be  lebieb ,  anD  bp  tofjat  Jucp  Qiall 
t|)t$bettpeDf 

3It  map  be  obi'ecteD,  tbat  ebecp  ^tttcle  (lanDS  upon  its  oinn  bot* 
torn,  anD  tbe  Citie  of  tbcm  (being  Articles  of  Agreemenr,)  ei;tenDs 
to  eDetp  patagtap^* 

OBut  as  to  tbat,  eacb  of  tbefe  ^tticles  is  to  be  confiDeccD  bp  it 
felf  j  annebecp  patagcapb  begins,  viz  it  is  Covenanted,  &c.  uibicfj 
lljetQS  it  uias  nebet  intenDeD  to  malte  it  a  Cobenant ,  bp  tbe 
Citle  of  tbe  atticlcSj  anD  tbe  ratber,  becaufe  'tis  unceafonable 
to  malte  fucb  a  conficuaion  5  fo?  it  is  not  to  be  fuppofeo  tljat 
a  ^an  toiil  cobenant  tbat  a  fine  ajall  be  leDieD,  as  in  tbis  Cafe, 
hp  A.  anD  B.  anD  bimfelf;  tuben  'tis  not  in  bis  poitiet  to  compel 
anotber* 

2.  aomitting  it  to  be  a  Cobenant,  pet  it  tuouID  be  berp  barD 
to  Decree  tlje  execution  of  a  fine  in  specie  5  fo?  tbe  f atbec  of 
tbe  DefenDant  tuas  alibe  toben  be  ejecuteD  tbe  Deeo,  anD  tbe 
fatbei:  being  Cenant  in  Capl,  tobo  nebet  fealeD,  tbeS>oncouiD 
babe  no  p?efent  Eigbt,  tubo  did  Seal  ■■>  anD  if  matters  bao  ftooD 
nob)  as  tben,  boU)  couiD  a  Court  of  Cquttp  Decree  a  fine,  bp 
icbicb  aEigbtmigbtbeertinguifljeD,  but  coulD  neber  be  tranf" 
ferreD,  anD  bp  tobicb  no  ufe  coulD  be  DeclareD  f  f  0?  tbougb  fucb 
a  fine  be  gooD  bp  Eftoppel,  befo?e  tbe  Capl  Defcencs  to  tbe 
3Iirue  h  pet  no  ttfe  can  be  DeciareD  tbereupon,  no?  upon  nnp  fine 
bp  ECtoppel ;  auD  tbcte  is  no  teafon  bibp  lengtb  of  time  ajoulD 
put  tbe  plaintiff  into  a  better  conDition  tban  be  toas  ftiben  tbe 
^ctlcle^loecee^ecuteDt 
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3*  Znn  laftlp,  fince  f)et:e  i$  a  particular  ttlitt  p^apen  in  no  toffe 
concecnino;  tfie  Ifoym  of  tljiS  jffne,  but  onlp  aEelief  in  tfiz^xt' 
cution  of  t6e  €mii,  tW  Court  cannot  Decree  tfie  Defentiant  to 
IcDp  one,  it  being  againa  tbc  conflant  coucfc  anD  rules  tijereof» 

"But  0!i  tlje  otfjer  tm  it  U)a0  faiD  Op  tbe  Plaintiffs  Coun^  c„ 
cil,  tfjat  tbe  tDOjUs  no  neclare  tlje  intent  of  tf)e  parties,  tbat  a  JFine  qJ^^^^^ 
fljall  l3e  lebien  i  anO  'Us  tlje  Intent  tubicij  nuifees  tbe  agreement  5 
anB  toijere  tbere  is  an  agreement  an  action  of  Covenant  UJilllpF. 

3if  a  ^an  Covenant  to  bo  rucij  a  tljing  in  confiocration  of 
a  Carriage,  anD  tben  tljere  is  tbis  Claufe ,  viz.  Whereas  it  is 

intended  that  he  (hall  Marry  before  Michaelmas^  that  then,  e^f. 

certainly  upon  tijetoljole  Deeo  bere  is  a  goon  Covenant  to  marrp 

tefOje  Michaelmas. 

3In  tljis  Cafe  'tis  Cobenanteti,  tbat  6000 1.  njall  be  paiD,  anO 
tbat  it  Oiall  be  fecureD  as  berein  is  after  mentioneo  h  tben  'tis  oe^ 
clateu,  tbat  a  fine  is  intenbeti  to  be  iebieb  fo;  tbat  purpofe^ 
tbts  is  a  gooB  Cobenant  to  malte  a  Securitp  bp  a  jfine. 

OBut  if  tbe  particular  manner  bom  tbe  tije  S»ecuritp  tuas  to 
fie  mane  ban  been  omitten ,  pet  upon  tbe  mortis  (Covenant  to 
fecure  it,)  tbe  Coutt  batb  a  goob  gtounu  to  malte  a  Decree  to 
lebp  a  fine)  tfjat  being  tbe  otilp  tnap  to  fecure  it« 

2»  as  to  tbe  ©biectiott,  tbat  tbe  Defenbant  ban  but  a  poffibi* 
litp  of  babing  tbeCftate  toben  be  entreb  into  tbtS  Couenant,  (ab-- 
mitting  it  to  be  foj  pet  tobp  fljouin  tbat  be  a  reafon  to  binbec 
bim  from  mafeing  goob  tbe  @)ccuritp  bJben  be  batb  it  h  if  jra= 
tbec  anb  €)on  Cobenant  to  mafte  an  aiTurance,  tbe  f  atber  ttibo 
tab  tbe  Cflate  in  polfeflion  bies  ,  tbe  Decree  muft  tben  operate 
upon  tbat  Cffatetn  tbebanbs  of  tbeS)on. 

3.  i|)ete  is  a  general  p^apec  fo?  a  proper  relief ,  in  tobtcb  tbe 
plaintiffs  Cafe  is  inclubeb,  anb  tbecefo^e  pjapeb  31ubgment  fog 
bim. 

Cbe  lo?b  Cbancello?,  p^efentlp  aftcc  tbe  arguments  on  eacb  Curia. 
flbe,  belibereb  bis  ©pinion,  Cbat  upon  tbe  tobole  frame  of  tbe  arti= 
cles  tbere  bias  a  Cobenant  to  lebp  a  jfine  h  fo?  tobereber  tbere  is 
an  agreement  unber  i^anb  anb  Seal,  Cobenant  lies  ■•>  tbat  in 
tbts  Cafe  tbere  bias  a  plain  Cobenant,  if  tbe  firi!  article  of  gi< 
bing  fartber  Cecucitp,  be  couplcb  to  tbat  Paragrapb  of  intenbing 
to  lebp  a  ifine,  fo|  tbat  is  tbe  fartber  fecuritp  intenbeb,  fo  tbat 
tbe  meaning  of  tbe  parties  runs  tbus?  31  '^Q  intenb  to  lebP  a 
fine,  bJbicb  is  fo|  tbe  Securing  of  6000 1.  anb  tbiS  appears  to 
be  t&eic  agreement.    I^oto  tbere  are  manp  Cafes  tobere  ujo?ds 

,  m  2  UJiU 
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tufll  ma^e  a  Covenant,  becauCe  of  tge  agreement,  tngen  tu 
*  Hays  2r>  general  tuo^nsi  of  Covenant,  Grant,  &c.  ate  tuantlng  5  as  * 
AnS  IT    Yielding  anu  Paying  toiii  mafee  a  Covenant,  fo?  tlje  ceafong  afojc* 

Poftea.  fafD* 

Cook  w/«  ^jj^,  tj^etefo^e  t|,g  ^jj^tp  f^mnQ  p^otJiDeo  Dimtclf  oe  real  a0  toell 
asi  pecronal  Secucitp,  bp  tljefe  i^tticled,  Ibe  TaiD  ^z  toouiQ  noc 
Dep^tue  l)fm  of  tt^  efpectailp  tugen  it  mtsl)t  be  mo^e  trouble  to 
hlim  an  Action  of  Covenant  foi  tlie  not  leaping;  of  tbe  jftne,  fo| 
upon  tfiat  manp  Clueltiond  tntgbt  acife,  m  tobo  fljoiUD  do  tlie  fitd 
att,  &c.  fo2  tb&tcl^  teafonis  te  oecteeu  t|}e  ececutton  of  tbe  iffne 

in  Specie. 


DE 
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Term.  Sanity  Trin 

Anno  28  Car.  II.  in  Gommuni  Banco* 


Ingram  verfus  Tothill. 

REpievin:  Cbc  ODafetiJaiSi  a  C^nn  waUe  a  Hcafe  fo?  99  luHificari 
peace,  if  A.  b.  anu  c«  fljouio  fa  long  litje,  i:eno?mgon  ill 
anHerrJot  after  tlje  Deat^  of  eac&  oftljem  fuccelKSJE*  i  venr]  314. 
Ip,  ais  tOep  ace  all  t&jee  nanien  in  tlje  DecO,  t&e  laff  JJ^^^^J^^p  ="^ 
itamemiieti  fira;  ano  if  an  Herriot  fljoulo  lie  paiti,  uias  t&e 
^ueSion. 

Stroud  Secjeant  ucgeti,  tijat  it.  fijouio  not,  becaufe  t&c  cerec- 
nation  i0  t^e  leiTo^^  Cceatace,  anu  tljecefoje  tu  be  taften  atons' 
ip  affaina  fUtti :  S0  if  Eent  be  refecDeD  to  Uw  ann  U^  *  aiTigns,  *\^":'^' » 
02  to  fiim  anu  6i0  CKecuto^g,  tlje  l^eicitjall  not^aue  it  x  ^ois  AffignL'to" 

tit  3Ut&0|itp  in  53  Ellz.  Owen  9.  Reddend  tOt|)e  leflo?,  ^Igi  Ct'  '^ake. 
CCUtOJiB  anD  9liminiiIcatO|!Bi  durante  terminoai  Annorum  &c.  t&e  ,  Co  3s 

^zit  ftall  not  liaDe  t^e  Eent,  becaufe  'tis  notcefetUeD  to  Urn.      tatch  274. 

31tt  tfiis  Cafe  t&e  Herriot  is  cefecUeD  if  tlje  tlj?ee  ope  fuccef'  ^^^dend'  mmu- 
fiuclp,  ann  t&e  lelfo?  is  contentcn  to  ttull  to  tfjat  €ontingencp>     "^ZPmb\o 

the  LelTor  and 

90  to  tU9  point  t&e  Coutt  gatie  no  ©pinion,  but  JuDgment  J^'^^Sime 
loas  giben  fojtbe  ,paintiffupant6eplcaDing,  becaufe  tlje  De^  k 'though  not 
fennant  fiaD  juttifien  tfje  taking  of  a  Diacef0,  bp  ijectue  of  a  leafe  "^med.  Larch 
foi  a  Cerm  of  pears,  if  tij?ee  iiue  fo  long,  ann  m  not  auec  tj)at  367. 
anp  of  tfje  litjes  uiere  in  being. 

2*  pz  fetis  fo?t&  tljat  one  of  fbem  toag  feifcu,  ann  being  fo 
feifeD  DpeD,  but  aojlj  not  fap  obiit  inde  feiiit,  ano  tijefe  tuere  (jeio 
incurable  fault0* 


Anonymus 
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Anonymus. 

Except!-       TJ15  a  Formedon  in  Difcend^r:  C^e  CciiaittS  bp  Turner  g)£i:. 

ons  to  the    ^  |eant,  Of  Council  tDttD  tljem,  toofe  tlnte  €xttT^tm&  to  t{)e 

Count  in  a  (Jl^ount 

Formedm  in     ,  ^^g  DemaiHiant  (bzm  '^mm  to  t|)e  Cetiant  in  Cail 

Mod  Rep  119  ^6"  ^^^^  tJ3it|)out  aiTue)  fets  fo?tl)  t&at  tfie  lann  fielongeo  ta 

8  Co.  88.    ■  Utn  ppft  mortem  of  ti^e  Cenant  in  cail,  tDitljout  faping  tSat 

6e  HieD  tuitftout  3!ffue  t  3n  t&e  ancient  Eesittec  in  a  Formedon 

'tt^  pleatieti  tIDat  tf)t  Cenant  in  Cail  HieD  toit^iout  llfTue,  anti  fa 

ft  is  in  Co.  Entr.  254.  b.  Raft.  Entr.  341.  b.  qua  poft  mortem 
Of  tlje  Donee  reverti  debeant,  eo  quod  tfie  Donee  ot^it  iine  hae- 

rede;  all  t&e  pjeGtentss  are  fo,  9  E.  4.  96. 

2.  CI)e  DemanDant  ma^ed  ad  if  tf)ete  tuete  ttoo  i^eirsi  of  one 
^an,  Uil)ic{j  cannot  be  pleatieD,  fo;  l)z  counts  tijat  W  elDelt 
'B^otljei;  tt)a0  lg)eii:  to  f)i0  JFatbet,  auQ  tOat  aftec  Ijid  oeatO  fic 
is  nolo  ptit,  ft)6icf)  cannot  be,  fo;  none  id  |)eic  to  tlje  jFatljec 
but  tbe  eltsefl  €>on,  anti  tberefoje  toben  tljep  are  botb  neaD  toitbout 
'Mm  tbe  neitt  l5|otber  is  ^eir  to  bim  tubo  toas  lait  Ceifeti,  anQ 
not  to  tbe  fatbet,  ann  tben  be  ousbt  to  be  nameo,  tobtcb  i&  not 

Hone  in  tbiS  Cafe,  Hern's  Pleader  fol. 

'Cts  true,  in  a  Formedon  in  Reverter  ftbe  Cail  being  fpent) 
tbe  Dono;  ougbt  not  to  name  in  W  Count  eberp  Wnz  inbert* 
table  to  tbe  Cail,  becaufe  be  map  not  fenoto  tbe  peoigree  5  ano 
tbercfoje  'tis  tuell  enougb  fo?  bim  to  fap  qu$  poft  mortem  of  tbe 

Donee  ad  ipfum  reverti  debeant,  eo  quod  be  HitW  ftJitbOUt  SllTue  5 
but  in  a  Formedon  in  Difcender  'tiS  pICfumeD  tbat  t^Z  Deman» 

nant  fenotons  tbenefcent,  ano  tberefo?e  be  ougljt  tonamecbccp 

one  to  tUbom  anp  Eigbt  DiO  bifcenb,  Jenkins  and  Dawfon's  Cafe. 
Dyers  16.       Hetley  78. 

9.  Cbe  Demanbant  batb  not  fct  fo?tb  tbat  be  is  IDcir  of  J. 
iinft.32tf.    iiegottcn  on  tbe  OSobp  of  bis  ©Hife,  uibicb  be  (bouio  Ijaiie  bone 
becaufe  tbis  being  in  tbe  Difcenbec  be  muil  ma^e  bimfeif  lifue 
totbeCaiU 

Ex  parte       ^ftcfe  Citceptians  toere  anftoereb  bp  Serjeant  Seys  5  ann  as  to 

Dcf .  firtt  be  fain,  tbat  in  a  Formedon  in  Defcender  l)e  nfl^D  not  tO  fct  fa?tb 

tbat  tbe  Cenant  in  Cail  bieo  toitboitt  SlTue,  tubicb  be  agrees  miift 

be  bone  in  a  Formedon  in  Remainder  0?  Reverter,  99  E.  9.  27. 
Old  Entr.  tit.  Formedon  pi.  9.  7  H.  7.  7.  b.  a  Cafe  CJtpjefS  itt 

tbe  point. 

Co 
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^0  tge  feconti  Crceptton  fje  MtJ,  t!jat  it  Von&  no  Eepugttancp 
in  peaDtng  to  fap  tljat  tuio  iDEie  ^cics  to  one  ^an,  fo?  t&cp 
map  be  fo  at  feuerai  time0,  ano  fo  tt  appears  to  be  In  tUS  Care, 
fince  'ti$  fain  poft  mortem  of  Ijig  OB^ot&ei:  toljo  ftias  l|)eii;« 

'Co  tlje  tljiro  Crceptton,  'Ciss  tocll  fet  fc?tO  tljat  tfie  Deniaiv 
tiant  ti)a0  tije  llTue  of  Ingram  btgotten  of  tljc  QBoDp  of  Jane  5 
fo?  f)e  faitlj  W  'B?otl)ci:  tuas  fo,  ano  aftct  6iiS  Deatfj  6e  tuais  "Bao-- 
ttec  anu  l^eti:  of  Ijim,  toIjicO  10  impofltble  to  be  unler0  be  M^  be* 
gotten  30  afo?efaiD  b  anb  of  tb(0  SDpinlon  toece  all  t&e  Couct,  viz.  judgment, 
C&at  'tt0  well  enougb  fet  foatb,  tbat  tbe  Cenant  ii\  CailbieD  luitb^ 
out  Mut  'r>  ioi  if  be  bab  anp  Cbiiojen  alibe  ft  gouID  notbtfcenb  to  tbe 
€>emanoant  a0  'B^otbei;  ano  ^etr,  lobtcb  be  batb  ailebgeb  0  aim 
tfiep  aU  agrceD  tbe  Difference  between  a  Formedon  in  tbe  Difcen- 

der.  Remainder  anb  Reverter.    9nD  a0  tO  tbe  feCOnD  Cjception 

tbece  10  no  conttaoiction  to  fap  ttuo  ace  pzit&  to  one  tempore 
divifo.  9nb  tbe  latt  €i:ccption  ban  no  foice  in  it.  "But  tbcn  it 
ttia0  obferbeb  tbat  tbe  Demanbant  in  bt0  Slltlt  ban  fet  out  W 
Cltle  aftet  tbe  neatb  of  tbe  Cenant  in  Catl,  ann  in  tbe  Count 
'ti0  on!p  Qus  poft  mortem,  &c.  'But  to  tbat  It  11330  afujeceo  it 
telate0  to  tbe  Wixit,  ann  tobat  10  tbetein  ftiall  fupplp  tbe  £t  cetera 
in  tge  Count* 

Woodward  verfus  Afton  in  Banco  Regis. 

INdebitatus  Affurapfit  fo?  lo  1.  (n  S^onp  ceceltjen  to  tbe  plain- Joint  of- 
tlff0  ufe,  ann  upon  a  Ctial  at  Bate  tbl0  Cecm  t  Cbc  Cafe  fice  for  life 
upon  Cbinence  ma0,  viz.  and  to  the 

eie  Robert  Henly  P^OtbOttOtacp  Of  tbe  COUtt  Of  Kings  Bench  ^neTo^' 

ttiafee0  a  <25iant  of  tbe  Cffice  of  Clacfe  of  tbepapec0  (tobicb  of  rigbt  fents  thit 

Bin  belong  to  Ijlm)  unto  ^?.  Vidian  ann  ^?.  Woodward  fo?  tbeir  another 

iibe0  ann  tbe  life  of  tbe  longett  libei-  of  tljem*  fliaii  be  ad- 

9fteciuarn0  ^?.  Vidian  ttia]ke0  a  patol  Sutcenbec  of  tbt0  <^?ant,  mitted/tisa 

ann  tben  0li;  Robert  Henley  lt]afee0  a  nClD  #?ant  to  ^?.  Wood-  Surrender. 

ward  ann  ^|.  Afton  tlje  Defenbant  fo?  tbeic  libE0,  ann  fo?  tbe  '^'''^"'^^^• 
life  of  tbe  S)utbibo? :  $^?.  Vidian  nie0,  ann  tobetbec  tbe  piatn= 
tiff  Woodward  fljoulb  babe  all  tbe  p?ofit0  of  tbe  ©ffice  by  ©uc' 
iJibo?iblp  ti3a0  tbe  CiueCtion. 

3it  UJa0  agceen  tbat  tW  toa0  one  entite  ©ffice  -■>  ann  a0  one 
of  tbem  cannot  malte  a  Deputp  fo  be  cannot  appoint  a  ^UC' 
ceffo?. 

OSut  tU  Boubt  bja0  Mjetbec  t^e  plaintiff  ban  not  confenten 
tbat  tbe  Defennant  njouin  be  tahen  into  tbe  ©fftce,  ann  ban 
asceen  to  t^e  neia  ^imt  bJljiclj  aia0  mane  aftecujatng  ^  fo?  it  tuas 

anmitten 


96  Trin.  2  8  Car.  11.  in  Banco  Regis. 


atjmitten  tfjat  if  Ije  confenten  before  ^h  Afton  came  iit,  it  muff 
t&en  be  founo  fo?  tlje  DefenDant  ■-,  fo?  bp  bis  confent  Ije  ban 
fiaccen  bimfelf  of  W  Eigljt  ano  'Benefit  of  ^ucbibo^fljip,  ann 
tbat  bp  bis  confentins  to  tbc  neU)  (S5?ant  tbat  in  lato  m&  a 
@)ttccen0ec  of  tbe  ficft  ©?ant,  ann  tben  tbe  Defennant  is  jointer 
nant  tuitb  tbe  paintiff,  ann  if  fo,  Us  Action  is  not  maintain^ 
able. 

gnn  upontbefe  tujo  points  onip  it  ioas  left  to  tbe  3!utp,  tobn 
founn  foj  tbe  Defennant* 

Cbe  Cbinence  to  tbe  ficff  point  toas,  tbat  toben  9^h  vi- 
dian p^opofen  to  tbe  Cotttt  tbat  tbe  Defennant  migbt  fucceen 
bim,  after  (ome  oppofition  ann  unb)illingners  in  tbe  plaintiff 
to  ast0^  to  it  b  pet  at  lengtb  be  neclaren  tbat  be  nin  fubmit 
to  ft,  ann  acco^ninglp  tbe  Defennant  mas  abmitten ;  but  tbete 
luas  no  formal  (Entrp  of  bis  anmittance  as  an  ©fficet ,  but 
onip  tbe  courts  nectating  tbeic  Confent  tbat  be  fljouin  taite 
W  place. 

Ex  parte  fl[)n  tbe  otbet  fine  it  toas  infiffen  on  fo?  tbe  plaintiff  ann 
Oyer.  pjonen  tbat  Ijis  S)Ubmiirion  to  tbe  Court  luas  ttiitb  a  faivo 
jure,  ann  tnbat  be  nin  toas  reiuftante  animo,  tbinfeing  it  toas 
a  barnfbip  upon  bim,  as  be  often  fince  neciaren  5  fo  tbat  it  Dpas 
quail  a  compulfojp  Confent  mane  in  obenience  to  tbe  Court 
tBitb  tubom  it  tuas  not  goon  manneriei  in  bim  to  contenn* 
General  points  toere  fiirren  at  tbe  Crial,  as, 

1.  taibetber  a  ^urrenner  of  tbe  (©?ant  of  an  ©ffice  h^  pa« 
tol  loas  goon« 

2.  enbetber  if  a  <55?ant  be  mane  of  an  ©ffice  0?  of  anp  otbec 
tbing  tsbicb  ii^&  i"  CEijant,  ann  tbe  Deen  is  loff  oj  canceiien, 
tbe  €)if(ce  o|  tbe  tbing  granten  falls  to  tbe  grounn,  fo?  tbe  Deen 
IS  tbe  founnation  ■■,  ann  a  Cafe  teas  citen  in  tbe  iLo?n  Dyer ; 
3if  tbere  be  ttuo  3lointenants  ann  one  cancels  tbe  Deen  it  batb 
neflcopen  tbe  Eigbt  of  tbe  otber,  Qy^re  of  tbefe  tbings :  TBut 
it  ttJas  agreen,  tbat  if  tiuo  #en  tubo  tta'oz  one  ©ffice  fo?  tbeic 
HiUes  ann  tbe  furUibo?  of  tbem,  if  one  fucreunecs  to  tbe  otber,  ann 
tben  a  neio  i^?ant  is  mane  to  tbis  otber  ann  a  @)tranger,  be  batb 
nebarren  bittifelf  of  tbe  @utbibo?tbip)  aun  be  ann  tbe  ©trangec 
are  lointip  feifen. 


Crofsman 
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Crofsman  ver[us  Sir  John  Churchil. 

B  a  Qpare  itnpedit  tlje  paiiititfis  Citle  tons  fet  fo?tf)  in  Ijis  ^^^^em^". 
_  Declaration,  toljtcO  taa0  alfo  founQ  in  a  Special  ^lEiHict,  fof a  p7e"' 

t&at  ^iC  George  Rodney  ]lim  CcifeD  Of  tfjE  ^n^OtUfOn  in  JF0P,  anO  fentation 

UietJ  feifea,  leauino;  ttoo  ©iffecs  tiJljo  Uiece  Ijig  Cofjeics  ^  tijat  %it  by  turns  is 
John  Rodney  being  alfo  one  of  t&e  fame  jfamilp  anD  p?EtenUing  good. 
a  Eigljt  to  t&e  Cttate,  fo?  pieuenting  @)Uit0  tDat  migfjt  j^appen, 
tijep  ail  entec  into  an  ^gcErment  bp  3nrientuce0  mutuaUp  ei:e= 
tttteD,  ftp  toljicO  it  toa^  agiKO)  tljat  g)ir  John  Rodney  njall  Ijold 
fome  iantis  in  feuecaltp,  anu  tlje  Co  Deitis  fljall  IjolD  oti&et  lanns 
in  tlje  lilte  mannet ,  ano  a0  fo|  t&is  aouotufon  a  tempojacp  pjo^ 
JjiCon  iuas  niaue  tljeteof,  tfiat  eaclj  of  tljem  J^oulD  p?efent  6p 
tui:n0)  anD  iW  '^^^  to  continue  till  pactition  couiD  be  matie  5 
t&e«  comeg  an  M  of  patliament  ano  conftcme  tlje  Snoentnce, 

anO  CnaCt0j  That  every  Agreement  therein  contained  ftiail  ftand, 
and  that  all  the  reft  of  the  Lands  not  particularly  named  and 
otherwife  difpofed  by  the  faid  Indenture  (hould  be  held  by  thefe 

three  in  common ;  one  Of  tlje  tlj?0?,  tuf)a  bp  agcfement  ttias  nctt 
to  p^efent,  grantg  tlje  nw  aboinance  (tlje  Cl)urcb  being  tben 
full)  to  tfte  JgJlaintiff,  ano  tbe  Cluettion  tua0,  tuljetljet  tljefe  ih^ 
pet:fon0  tuete  not  Cenantg  in  Common  of  tlje  ^Obouifon,  anQ 
if  fo,  tfien  tlje  ^imt  of  tbe  neit  Slboioance  cannot  be  gooD  bpone 
alone,  becaufe  ije  batb  not  tbe  tDbole  aououifon,  but  onlp  a  Eigljt 
to  tbe  tbito  patt. 

31t  teas  faiti,  tbat  if  Cenantg  in  Common  ban  niabe  fucfj  an 
^gce^ment  it  luouin  not  babe  be^n  anp  DtUjfion  of  tbeic  inteceft  5 
%oi  tbete  mull  be  a  pattition  to  feber  tbe  Inbecitance. 

€be  Court  tnere  all  of  ©pinion,  tljat  Iiubgment  flfjouia  be  Curia. 
giben  fo?  tbe  plaintiff  5  fo?  tbere  Uja0  an  9grarmcnt  tbat  tbere 
(ball  be  a  p?efentation  bp  turR0,  ano  tberefoje  fo?  one  turn  eacb 
Ijatb  a  Eigbt  to  tbe  tobole  abbotofon  bp  reafon  of  tbe  $ict  of  par« 
liamcttt  bp  lubicb  tbat  agreement  10  confirmeb,  anb  tberebp  an 
3Interell  i0  fetleb  in  eacb  of  tbem  till  partition  mabe  •■>  but  tbi0 
Agreement  luouio  babe  beften  no  3lntereff  in  eitber  of  tbem  toitb' 
out  an  ^ct  of  parliament  to  co?robo?ate  it  •■>  tberefo?e  tbere  baD 
been  no  remebp  upon  it  but  bp  an  Mim  of  Cobenant*  '(l^^ 
Cafe  lua0  argueD  four  time0  anb  not  one  ^utbojitp  citcb* 


Tk 
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The  Earl  of  Shaftsbury  verfm  Lord  Digby.    In  Banco 

Regis. 

For  Words  QCandalum  Magnatum.  Clje  pinfntiff  Declares  UpOtt  tU  6ta« 
upon  the  ^  tUte  Of  2  R.  2.  cap.  5.  fO?  t|)efe  COOiHSj  viz.  You  are  not 
Statute  of  foi  the  King,  but  for  Sedition  and  for  a  Common-wealth,  and 
2,  R.  I.e.  5.  jjy  QqJ  ^g  ^jji  jjgyg  yjjjjj.  ^ggjj  jjjg  jjgjjj.  Sefgons  of  Parliamcnt 

Jones  49-        ^^j^j.  ^gp|,(£(  fg^  tjjg  piaintlf  aiiD  1000  1.  uamagcss  siuen,  ft 

tua0  mobeD  fn  ^tcel!  of  XuDsment,  anO  (eliecai  Cicceptfonsi 
tahen. 

1.  ^0  to  t|)e  Eeeitnl  cf  tlje  Statute,  tf)e  mom  of  tuljlcd 

atCj  That  no  Man  (hall  devife  any  Lies,  &c.  ailD  tfje  lp>lai'nt(ff 
fOl  t|)E  moil}  devife  fjaU  UfeD  tfje  JE.atfn  KHO^tJ  contrafacio  (n  W 

declaration,  iuOfclj  toais  5jerp  imp?oper,  tfiat  faeing  to  counter* 
feft  ann  not  to  Deuife  5  fo?  it  fljoulD  ftatie  fclen  machino  o|  fingo, 
tljofe  ace  moje  erpieCfitie  jKDlo^iis  of  Deuife, 

2.  'ci0  alleOgeD  tfjat  t|)e  Oefcnuant  dixit  mendacia  of  tfie 

plaintiff,  viz.  hxc  Anglicana  verba  fequeii,  attH  BOtl)  not  aUeUge 

tdat  Ije  fpolie  tl^  ^002110. 
3*  Cije  moft  material  ^bfectton  tua0  a  mtffaite  in  tge  Eecttal 

of  t&e  Statute,  t&e  aBo?ll0  of  U)f)tC&  are.  That  none  (hall  fpeak 
any  fcandalous  Words  of  any  Dukes,  Earls,  e:^c.  the  Juftices  of , 
either  Bench  nor,  of  any  other  great  Officer  of  the  Kingdom  5  but 

tire  Plaintiff  in  &i0  Declaration  recites  it  tbu0j  viz.  None  (hall 

fpeak  any  fcandalous  Words  of  any  Dukes,  Earls,  ^c.  Juftices 
of  either  Bench,  great  Officers  of  the  Kingdom,  anQ  IcaUCS  Ottt 
t|)e  mom  Cneque  af)  fo  tljat  it  mtlft  be  COnftrUeD  tbUS,  None 
to  fpeak  of  any  Dukes,  Earls,  d'^c.   being  great  Officers  of  the 

Kingdom  ;  anD  tljeu  'ti0  not  enougf)  t&at  t&c  plaintiff  is  Comes, 
tiut  &e  alfo  ouggt  to  be  a  great  Officer  of  tlje  Kningtiom  tDljicb  is 
not  fet  out  in  tljis  Cafe* 

15ut  upon  jyreat  Debate  ann  Deliberation  tljeCc  Citceptions 
fijcre  ouerculeo  5  anD  t&e  tn&ole  Court  gabe  3lu5guient  fo?  tbe 
Plaintiff. 

30  to  t&e  ficff  Crception  tbep  faiD,  contrafacio  is  a  lepj 
moir}  ano  apt  cnouglj  in  tbis  fenfe,  auo  fo  ate  all  tlje  p?eQ' 
Dents,  anD  tljus  it  teas  picaoeD  in  tbe  lo?D  Cromweis  Cafe. 

9s  to  tlje  feccuD  Crceptioti  it  luas  faiD,  tbe  Mendacia  Mjitl) 
toere  tolD  tuere  tbe  Cngliflj  ^o^DS  toOicb  Uiere  fpoken  ;  ano  tbe 

("viz.  hxc  Anglicana  verba  fequen  being  ill  tbe  3cCUfatibe  Cafe  ) 

are  goberneD  bj?  tbe  fame  QJecb  mbtcD  gobecns  tbe  8;<llo?Ds  m^ 

ceDent 
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Cetent  C^iz.  horribilia  mendacia)  13efitlC0  fo?  tljefUppO?ttnff  Of  ait 

Nation  tlje  (v\z.)  niaj?  be  tranfpofeD,   aim  tljcn  it  ftjill  be  tncll 

enOUg!),  viz.  tbC  DefeilDant  fpoke  hxc  Anglicana  verba,  viz.  tit& 

of  tlje  plaintiff. 

30  to  tbe  tIjicD  Ctception  it  mm  anftnereD,  tljat  t6e  Plain- 
tiff nfl^'O  not  tecite  tlje  Statute  it  bdng  a  *  general  lafti^  ann  *  sid  i^s 
atimitttng  t&ete  laasi  no  neceffitp,  pet  if  f)e  tuill  unoertafee  to 
recite  it  ano  miffafee  in  a  matecial  point,  'tis  incurable  5  but  if 
ije  teciceo  fo  nnic^  as  loill  fertje  to  maintain  Ijis  oton  action 
trulp  anD  miflafeee  t6e  reft,  tljig  tDill  not  mtiate  m  Declaration  5 
ano  fo  U  l)atl)  tone  Ijere  bp  reciting  fo  mucb  of  t&e  Statute 

tUfiiCf)  Cnact0,  That  no  Man  (hall  fpeak  any  fcandalous  Words  of 

an  Earl,  tofticb  10  enougfe  (|)e  being  an  Carl)  to  entitle  Um  to 

an  9Jlion,  aim  fie  COnCUmeS  prout  per  eundem  Aftum  plenius 

liquet ;  ano  t|)e  Coutt  gcounneo  t6emfeli3e0  p?incipallp  upon  a 
auogment  giticn  in  tljis  Court  Wtl)  toae  tijug,  viz.  Cljere  toast 
a  Eobberp  committeD,  auu  tlje  partp  bjougljt  an  Action  upon  t&e 

Statute  of  Huy  anil  Cry,  in  U)l)iClj  Ije  reCfteO  incendia  doraoruni ,     ^ 

tfie  fain  statute  beginning  Forafmuch  as  from  day  today  Rob-'^      ■''^^' 

beries.  Murders,  burning  of  Houfes,  &c.  anO  t&e  P^CfiOentg  are 

all  fo  t  TSut  tfic  parliament  Eoll  is  incendia  generallp  initljout 
domorum  5  aiiO  it  ttiad  ftrongip  urgeD,  tljat  it  inag  a  mifrecital, 
tufiicl)  toas  fatal  t  T5ut  tlje  Court  toerc  all  of  ©pinion,  tljat  t&e 
plaintiffs  Cafe  being  onlp  concerning  a  Eobberp,  fo?  tuijiclj  tlje 
Statute  toags  toell  reciteo,  ano  not  about  burninp;  ujfiicfj  toas  niif. 
talten,  it  toas  foi  tljat  reafon  gooo  enouglj ;  anii  3luogment  tna^ 
giben  acco?tiinglp* 

caJ&en  tljis  Caufe  m$  ttico  at  tbe  'Barr  lufiiclj  m&  in  Eafter- 
Term  laft,  tl)e  lo^o  Mohun  offeteo  to  gibe  Ijis  Ceftimonp  fo? 
tfie  plaintiff,  but  refufen  to  be  ftDO?n,  offering  to  fpealt  upon 
W  5i)onour  -■>  but  Suffice  Wyid  tolo  bim  in  Caufes  bettoeen  part? 
ann  partp  fie  mutt  be  upon  bis  ©atlj. 

Sfie  loiO  Mohun  asfeeo  Ijtm  tobetljerf)e  tooulo  anftuec  it :  C&e 
3unge  replpeo,  tbat  Ije  neliberen  it  ag  Ijis  ©pinion,  ann  becaufe 
te  feneto  not  Uifietljer  it  migljt  caufe  bim  to  be  qucflionen  in  ano» 
tfier  place,  be  ncfiren  tlje  rett  of  tbe  Sunges  to  nelioct  tfjeir  ©pi- 
nions, tuljicb  tfiep  all  nio,  ann  fain  be  ougbt  to  be  (tua?n ;  ann 
fo  fie  bias,  but  tiiitfi  a  falvo  jure ;  fo?  fie  fain  tfiere  teas  an  ©?nee  ' 

in  tfie  JpOUfe  of  peers*  That  'tis  againrt  the  Priviledge  of  the 
Houfe  for  any  Lord  to  be  fworn. 


©  2  Anonyraus 
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Anonymus.    . 

DC'BC  upon  tf)e  Statute  foi  not  coming  to  Cfiutcg,  ann 
COncUlDC0  Per  quod  Aftio  accrevit  eidem  Domino  Regi 
&  quef  ad  exigend'Sc  habend'.     C6e  €i;ceptiOn  aftec  3!ttllgment 

1030  fallen,  t&at  it  oug|)t  to  lja\je  Oecn  onlp  Aaio  accrevit  ei- 

dem  tlje  Plaintiff,  qui   tarn,  &c.  anH  not  exigend'  &  habend'  fo? 

tfie Eing  anD Simfelf ;  Sed  non  allocatur:  ifoi Upon  featc&  of Pae» 
fioentis  tlje  Coutt  toete  all  of  Opinion  tdat  it  toa^  gooo  eit&cc 


Anonymus. 

Faaor,        T^  Accorapt:    JUUgment   toaS  gitJen   quod  computet  5    attti 

where  he   J.  ^^^  Defenoant  pleaDjs  before  t^e  ^nuitojis  t&at  tiDe  0ooiss 

cannot  fell  iDfjCCCOf  fiC  M&  tO  giUC  8  teafOnaWe  aCCOttlpt  toere  bona  peri' 

but  for  rea-  tura  5  anD  tljougft  fie  toasf  cateful  in  tfie  keeping  of  t&cm,  pet 
dy  Mony.  (j^jp  ^jjgjg  jj^uj^  t^g  j^ojfg .  tQ^j  tg^j,  remaineD  in  fits  fianog 

f02  tuant  of  'Bu^et0,  anD  toete  in  oanget  of  being  ujo^fe,  anQ 
tfiecefoie  fie  (olQ  tfiem  upon  Ctetiit  to  a  ^an  beponn  Sea* 

Cfie  plaintiff  HemutceB  5  ann  aftec  Argument  fip  Barrel  gier« 

feant  fo?  tfie  Pfaintiff,  anD  Baldwin  Serjeant  fo?  tfie  DcfenDant, 

Curia.       tfie  tufioie  Coutt  toece  of  ©pinion  tfiat  tfie  piea  M&  not  gooD. 

5fO?  if  a  Spercfiant  Deliijec  ^0000  to  |){0  iFartOI  ad  merchandizand*, 

fie  cannot  fell  tfiem  upon  CceDit,  fiut  foi  reaDp  ^onp,  unlefs 
fie  fiatfi  a  patticular  Commtfrton  from  fif0  ^afiet  fo  to  Do  s  fo| 
if  fie  can  finD  no  TBUPcr^  fie  10  not  anfuiecable  b  anD  if  tfiep  are 
bona  peritura  anD  ca'nuot  fie  folD  fo?  ^oiip  upou  tfie  Delibecp, 
tfie  ^etcfiant  muft  giDe  fiim  autfiojitp  to  fell  upon  Ccua.  3f  tfiep 
ace  fiucneD  o^  fie  i0  cobbeD  toitfiout  fii0  ottin  Default,  fie  i0  not 
Ipable  ■■,  anD  in  tfii0  Cafe  it  tnas  not  pleaDeD  tfiat  fie  coulD  not 
fell  tfie  ©OOD0  fo?  teaDp  ^onp  i  anD  tfie  Sale  it  felf  m^  niaoe 
fieponD  Sea,  tofiece  tfie  "Bupet  i&  not  to  be  founD  ^  lifee  tfie  Cafe 
*  I  Buiii  103  of  *  Sadock  a»d  Burton,  ujficce  in  3cconipt  flgainlf  a  ifactoj  fie 
Yek.  702.  pieaD0  tfiat  fie  folD  tfie  Sietuel  to  tfie  fixing  of  Barbary  fo?  tfie 
piaintiff0  ufe ;  anD  upon  a  Demutrectfie  piea  m&  fielD  naugfit  5 
fo?  iDfien  a  jfaao?  fiatfi  a  bate  Sutfio?tp  to  fell,  in  fucfi  Cafe  fie 
fiatfi  no  poiuet  to  gibe  a  Dap  of  papuient,  but  muff  ceceibe  tfie 
^onp  immeDiatelp  upon  tfie  Sale* 

tifiere' 
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C&etcfo2E  in  t&e  Cafe  at  T5att,  if  tlje  Staffer  is  not  fiounli 
by  t&e  Coiitratt  of  t&e  ©etuant  aittljout  Ijis  Confent,  0?  at  leali 
t&e  ©OOD0  coming  to  W  ufe ,  neitfiet  fljall  tije  8)et:Uant  Ijatje 
9utf)02itp  to  fell  toitljout  reaop  S^onp,  unleig  |)e  ijatf)  a  patticulac 
SD^Dec  fo?  t6at  pucpofe. 

C6ere  tuas  anotljec  tljino;  moftcu  in  tW  Cafe  fo|  tfte  piain-- 
tiff  tf)at  tlje  piea  ougljt  to  be  put  in  upon  C>at&  ■■>  fo?  fiaWng 
pleaneo  tljat  Ije  couID  not  fell  tDitljout  lofis,  Ije  ougljt  to  fiueat  it, 
Fitzb.  Accorapt  47.  "But  no  ©pinion  tuais  DeliSjeteB  !)ctein,  onl? 
t^e  €6ief  auftice  CaiO,  tJjat  tOe  Plaintiff  ouffljt  to  fjaue  requiteD 
the  pea  upon©at&,  fo?  otfjetlotfe  it  luas  net  necelTacpj  OSut  fo| 
t^e  fubfiance  of  t&e  pea  it  loa^  liein  ill,  ann  lungment  mm  stuen 
fon6e  paintiff; 

Harris'5  Cafe. 

S(!fc(eant  Hopkins  ttioben  fo?  a  p?oi)itJition.  Cfie  Cafe  tuas :  Husband 
a  ^an  ma^es  a  Wiill  ant)  appoints  W  2Bife  to  be  €w  dies,  Ws 
tutrijc,  ann  ncuifes  a  ©fiilling  to  Ijis  DauBfjtcc  fo?  a  Legacp,  ano  Wife  Exe- 
ties  5  tfie  Cjecutcir,  before  p?obate  of  tlje  mnu  ties  aifo  in=  ^?^"^'  ^^ 
telfate,  anti  toftetijec  tfjc  «©ooiis  fljaU  be  nifttibuteti  bp  tfie  9ctp  i'^^^"^® 

for  fettling  loteftates  Eftates  amongtt  t!)e  tteiCt  Of  Mn  tO  tbe  Cre=  Admlni' 

cuttit  0|  to  tfie  neict  of  fein  to  tfie  Celfato?  fret  ipusbanti,  ttias  ftration 
t6e€lueftton :  ^ince  flje  uping  before  probate  dec  fpusbantJin  muft  be  to 
3iutiffment  of  lata  Dieu  aifo  intcilate*  the  next  of 

C6i0  Cafe  feems  to  be  out  of  tfie  statute,  tfie  ipusbano  fiafting  kin  of  the 
mate  a  UMWi  anD  tfie  ^it  intecmcotileg  onip  tofiere  no  8:a:!ii!  is  Husband. 
iiiaoe*  cap.  IS, 

Cfie  Cotttt  tielibereti  no  Sutigment  in  it ,  but  feemeti  to  in^ 
dine  tfiat  tfie  Statute  Dio  ei;tenti  to  tfits  ^etp  Cafe,  anti  tfiat 
aominiCcation  muft  be  committen  to  tfie  ncit  of  liin  of  tfie 
^usbants  5  but  if  tfiere  fljouin  be  no  Diilcibution,  it  muft  tfim  be 
accojDing  to  tfie  mill  of  tfie  Ceftato^ 

Reder  verfus  Bradley. 

Judgment 

IC  toas  moben  to  reijecfe  a  3|utigmettt  gilien  in  an  Honour  reverfed  in 
Court  upon  a  U\tit  of  falfe  ijuognient  bjougfit  fisce :  Cfie  a"  ji^feri- 
Plaintiff  cedar  en  in  tfie  Action  bcioto  tfiat  tfiece  teas  a  Communis  °'".^°^"1 
cation  bettuftn  fiim  anti  tfie  Defendant  concerning  tfie^erUice  of  jal^agewas 
fiis  S»on  '■>  ann  it  toas  agre^D  bettuccn  tfiem  tfiat  in  confioecation  1 ';j  to  zoL 

tfie         ^ 
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tU  l^laintlff  tiJOUlD  pecmit  Ijis  ©on  to  fetue  [)im,  t&c  Dcfen« 
tiant  pioralfcu  to  pap  t!)e  paintlff  30  s.  Cbe  plaintiff  atjctist^at 
j[)e  mn  permit  W  ©on  to  fetue  |)lm,  anD  tibat  tlje  Defendant  Ijatg 
not  paio  dim  tfte  30  s.  C&ere  tuag  a  QJettJict  fo?  t6e  paintiff,  ano 
t&e  CJ;ception9  nolo  taUen  Ujcre : 

I,  'Ci0  not  faitJ  tljat  tlje  31UCO?0  toete  deal  ad  triand",  &c. 

2»  i^e  laps3  i)igi  Damage  to  30  l.  of  to^icD  a  Court  ISaron 
cannot  Ijolo  piea  h  foi  tlje  Difference  tafeen  Dp  my  lo|D  Coke  10 
tnljere  Damages  ate  laiD  unDet  40 «.  Cofts  map  malie  ft  amount 
to  moje  5  but  tu&ere  'tis  laiD  aboue,  in  fuclj  Cafe  all  \$  coram  non 
judice ;  fo?  tDljicO  ceafon  SluDgment  ftjag  rcftcrfcD  ■■>  but  in  t^is 
Court  t()e  JiuDge  Dotg  not  pronounce  tge  Ee&ecfal  asi  'tt0  Done  in 

ttje  Rings  Bench. 

Lane  verfus  Robinfon. 

Inferior      T^Ecfpafs  fo?  taking  Of  W  Cattcl  h  tU  DefeiiDant  fufiifics  bp 
Court.        j^    iertue  of  an  Cjtectttion  in  an  Action  of  Crefpafs  b?oug|)t 
in  a  i|)unD2eD  Court?  anDt|)e Plaintiff DemurreD. 

gicrieant  Pemberton  toofe  ttoo  Crceptione  to  tfie  piea, 
iCro  '♦  Tisecaufe  tf)e  inferio?  Court  not  being  of  Eeco?D  cannot 

Jifi^Hob.iSo.  f)OlD  Plea  of  a  Crefpaf0  quare  vi  &  armis  5c  contra  pacem  ,  bUt 

Sid.  348.      II  tpae  not  alloineD  3  fo?  Crefpaffe0  are  frequently  biougfit  tljere, 
anD  tt)e  plaintiff  map  Declare  either  vi  &  armis  oi  contra  pa- 


cem. 


Poftea. 


2,  Cfje  DcfenDant  reciting  tfie  p^oceeDingg  belom  faftb  tali- 
ter  proceffum  fuit ,  iDbcreai3  be  ougljt  particularlp  to  fet  fti?t&  alt 
tfiat  tDa!9  DonC)  becaufe  not  being  in  a  Court  of  EecojD  t^e  pja« 
ceeDlngs  map  be  DenicD  anD  trpcD  by  31urp. 

"But  tbe  Court  inclineD  tljat  it  m^  pleaDeD  tuell  enough),  anQ 
t^atittoasi  tlje  fafetttuapto  pjcbent  miffahes  i  but  if  tlje  piain« 

tiff  baD  rcplieD  de  injuria  fua  propria  abfque  tali  caufa,  tl)at  tiaD 

traberfeD  all  tlje  P?oceeDings.  Quxre  UJ&etl&er  fuclj  a  Replication 
liaD  been  gooD,  becaufe  tlj^  plaintiff  muff  anftoet  particularlp 
tOat  autljo?itp  tDljicl)  tbe  DefenDant  p?£tcnDeD  to  Dabc  from  t&e 
Court  b  but  no  aubgmcnt  tuns  giben* 


Sherrard 
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Sherrard  verfus  Smith. 

TEcfpafs  Qiiare  claufum  fregit ,  anti  fo?  taking  atuap 
(^ooDs  5  tfje  Defenoant  iul!tfie0  tlje  tafeine:  bp  i^e  com-- 
iiifinD  of  t(je  lLo?n  of  tfie  S59aiino?,  of  MM  tlje  paintiff  fteiD 
bp  jFealtp  ana  Eent,  ano  fo?  non-papment  tljeccof,  tlje  (SootJis 

toere  tafeeil  nomine  Diftriftionis. 

C&e  paintiff  replieg,  tljat  tfje  locus  in  quo  eft  extra,  z^i((\:,  hou  de  fon 

hoc  quod  eft  infra  feodum  :  W&Z  DcfeilDaitt  DCttlUCCia  fpCCialip,  &C«  ^ee,  when 
CaUfe  tfie  plaintiff  pleaUing  hors  de  Ton  fee,  fljOUlO  ijaUe  tafecn  to  be  plead- 
f&e  Cenancp  upon  Dim,  9  Co.  Bucknal's  Cafe,  2  2  H,  6.  2,  5.  Reil-  ^^' 

way  73.  14  Afl.  pK  13.  I  loft.  i.  b.  fijijece  tljiis  ii3  giijett  ajsa  Eule 

i)p  Itip  lOJll  Cook. 

©ECf'eant  Pembenon  OH  tlje   Otljec  fiOe  agtCED',   tfjat  iXl  all  Ex  parte 

cafejs  of  9ffif e,  hors  de  fon  fee  i0  no  piea,  toit&out  taking  t^e  Qi^ei'- 
Cenancp  upon  Dim,  2  AflC  piacito  1.  ann  in  5  E.  4. 2.  'tiss  faio,  ^^  ^1"  1 
tfiat  in  Eeplcuitt  t^e  pactp  cannot  plean  tljie  pica,  becaufe  Ije  '' 

map  tlifClaim,  fiUt  Brook  piacito  15.  tit.  hors  de  fon  fee  faiC|j, 

tW  i0not  jiato,  and  fo  10  2  H.  6.  i.  ann  manp  Cafes  after. 
toatBjs  Itiete  apina  t^at  "Boolt  of  Ed.  4.  ano  tDat  a  ^an  mig;&t 
pleaD  hors  de  fon  fee,  80  if  tfjece  be  a  lo?D  ana  Cenant  Oaio= 
ing:  \y^  f  ealtp  ana  Eent,  ana  Ije  mahess  a  Leafe  fo?  peac0,  ana 
tDc  jLo^a  aiffcain0  tlje  Catte!  of  tlje  leffee,  t&ouglj  t^e  Cenant 
5at&  paiO  tlje  Eent  ana  aone  jFealtp ,  t&ece  if  tlje  leaee  alieoge 
tDat  6i0  lLe(ro?Uja0  feifea  of  tlje  Cenancp  in  W  oemefn,  a0  of  fee, 
ana  5eia  it  of  t&e  lo?a  bp  a>et:i3ice0, 8cc.  of  tuljicO  ©ecblcc0  tlje 
Lo|0  tDa0  feifea  \x^  t&e  ljana0  of  W  l^ffo?,  a0  fap  W  true  Cc« 
nant,  toDo  Oatlj  leafea  ttje  lana0  to  tlje  plaintiffs  ano  tlje  loia 
to  c&arge  Sim  iKitlj  unfufflp  auotoea  upon  Ijim  to&o  W^  notljing: 
In  tbe  Cenancp,  'ti0  inell  enougft,  9  Co.  Cafe  of  Avowries  j  ana 
t&e  rcafan  giben  in  5  Edw.  4.  about  aiCclaimer ,  Mil  not  Ijold 
tiolD,  iQi  tgat  courfe  i0  quite  altcrea,  ana  10  taken  atoap  bp 

t5e  Statute  of  tOe  21  H.  8.  cap.  19.  tubiCD  Cnatt0,  That  Avow- 
ries (hall  be  made  by  the  Lord  upon  the  Land,  without  naming  his 
Tenant. 

•But  in  cafe  of  Crefpafg  t&ere  iuas  neber  anp  fuel)  tljing  Ob- 
jfettea  a0  Dere ;  fo^  tuljat  Cenancp  can  tlje  plaintiff  take  upon 

U\X\  in  tlj!0  cafe  f  ll)e  cannot  fap  tenen'  hberi  tenemeoti,  fO?  tDi0 

{0  a  bare  aaion  of  Ctefl)ar0,  in  U)ljiclj,  tgouglj  t&e  pleaaing  i0 
not  fa  formal,  pet  it  tPlU  ao  no  Ourt  -■>  fo?  if  it  ijaa  been  onlp  ex- 
tra 
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tra  feodum,  toitf)out  x\\t  CtaijEtfe,  it  Ijau  been  i^oo^  cnougfj,  ann 
of  tljat  (Dptnion  toais  tl)e  Court  in  Hillary- 'Cetra  follotuinof,  UjfiEn 
31«tiBment  teas  gtften  fo?  t&e  plaintiff  (abfenteScroggs)  SinDtfje 
Chief  Jititice  faiQ,  C|)at  tlje  Eule  lain  tioton  ijp  mp  loin  Coke, 

iil  I  Inft.  I.  b.  tljat  tfjece  i0  no  pleaOtng  hors  de  fon  fee,  toit^.- 

otit  tafeintj  tl)e  tenancp  upon  Ijim,  10  to  bz  intentieU  in  cafes  of 
AiTize  5  ano  Co  ace  all  tfje  Cafes  Ije  tljete  cites  toi  pjoof  of  tMt 
f)pinion,  anti  tljecefo^e  fo  ^e  is  to  be  untiecfiooti  h  hut  tljis  is 
an  Action  of  Ctefpas  t)2ougl)t  upon  t|)e  poiTefrton,  anti  not  up' 
on  tfje  Citle,  3in  tf)E  Cafe  of  atJOtD?p,  a  ©tcangec  map  pleaD 
generallp  hors  de  fon  fee ,  anD  fo  map  Cenant  fo?  pears ;  ann 
t&is  being  in  tlje  Cafe  of  a  CtefpafS}  is  muclj  (tcottgec ,  anti 
if  tfie  Plaintiff  neflcops  tlje  Defenoants  fuftificatioa  5  'tis  lueU 
cnougD. 

Sir  William  Hickman  verfus  Thorne  &  alios. 

piefciipti-  TB  a  Replevin:  Cbe  DefenDant  ^unifies  t^e  tafeinff,  fo|  t&at 
on  againit  ^  jjjg  ^^^^^^  -^  ^^^^  ^gg  ^^  |fceef)olD,  anD  tljat  &e  toofe  tlje  Cat= 
Prefcrinn    tEl  tbecetamage  fcfaut* 

on,  not  ^6e  Plaintiff  in  bar  to  tfje  auotoip  replies,  tljat  tbe  locus  in 
good,  with-  quo,  &c.  is  parcel  of  fuel)  a  Common  f  ielD,  ann  pjefcribes  to 
out  a  Tra-  Ijabe  tigfit  Of  Commou  tbere,  as  appennant  to  ttuo  ^cres  tuljicg 
verfe.        ^z  fiatft  in  auotbet  place* 

C|)e  Dcfenoant  refopns^  t&at  tljece  is  a  Cuffom ,  tfiat  etierp 
jFcee'ljoloec  tufjoljatb  lants  iping  toget&er  in  x^z  faiD  Common 
iFiellJ  map  enclofe  againtt  Ijim  tnljo  Ijatlj  cigljt  of  Common  tljece, 
ann  tl)at  be  Ijao  lanns  tbece,  ann  nio  enclofe :  Cbe  plaintiff  ne* 
mucs,  ann  S)erieant  Newdigate  tooli  C;cceptions  to  tlje  Eejoptt' 
net* 

Ex  parte  i.  f  0?  tbat  be  nin  not  abetr,  tbat  tbe  Lanns  Mjicb  be  enclofen 
Quer.       tin  Ipe  togetber,  ann  tberefo^e  ban  not  b^ougbt  bis  cafe  luitbin 

tlje  Ciilfom  allengen:  Sed  non  allocatur,  becaufc  be  couin  not  tw 

clofe  if  tbe  lanns  ban  not  lain  togetber, 
2*  ^e  giues  no  anftnec  to  tbe  plaintiffs  rigbt  of  Common, 

but  bp  argument,  lubicb  be  (bouin  baije  confeffen,  luitb  a  bene  & 

verumeft,  ann  tben  Ibouin  babe  anoioen  it^  bp  allcDging  tbeCu« 

*  iLeon  109  OOW^  Of  CnClOfUCE^  lifeC  tbe  Cafe  of  *  Ruffel  ann  Broker,  U)bcce 

'  tn  Crcfpafs  fo?  cutting  ©afes ,  tbe  Defennaiit  pleaos,  tbat  be 
toas  fcifen  of  a  cpelfuage  in  fee,  ann  p?pfcribes  to  babe  ratio- 

nabile    eftoverium  ad  libitum   capiend"  in  bofcis^   tbe  Plaintiff 

replies,  tljat  tlje  locui  in  quo  urns  uiit&in  t&e  ifojcfi,  ann  tbat 

tbe 
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t^e  DcfCllDant  anU  all  tfjOfe,  &c.  habere  confueverunt  rationabile 
eftoveriutD,8cc.  per  liberationetn  Foreftarii  ;  anU  UpOtl  a  DcmUCtCC 

t^e  EepKcation  m§  Ijeio  naugfjt,  becaufc  tOe  Plaintiff  oufifit  to 

[jaUE  pleaUEDllje  lato  of  tlje  jFojeff,  viz.  Lex  Foreftae  talis  eft  ^  OJ  tO 

6aUE  tcaDerfco  tlje  SDefeiiDants  Piefcciption,  atiD  not  to  fjalje  fct 
fo?t&  anot&ec  P?efcctpticn  in  ijtg  Eeplication  toitljout  a  €;caDEt:fc» 
3.  C&e  DefEuHant  fljoulD  Ijaue  pleatiED  tlje  Cuaom,  ann  t&eit 
SaJje  trauccfeo  tfje  p^efcciption  of  tlje  Eiglit  of  Common  5  fo?  fie 
cannot  plean  a  Cuaom  againft  a  Cuffom,  9  Co.  58.  Aidred's 
Cafe,  toiiece  one  p?efcriije0  to  UU  a  ligljt,  t&e  otfiec  cannot  pie* 
fctide  to  fiop  it  up.   * 

S)etfeant  Pembenon  contra.     |)e  taiO  tljat  tDljiCfi  fje  tOOU  to  be  Ex  parte 

tfje  onlp  €lUEftion  in  t&e  Cafe  m&  aumitten,  viz.  Cljat  fuc&  a  Def. 
Cuffom  asi  tW  to  enclofe  tua?  goon  •■,  am  fo  it  fjais  hm  aDiuogeti 
in  %it  Miles Corbet'0  Cafe,  7  Go.  TBut  a0  to  tfje  ©bjectionis 
iDliiclj  fiaue  been  mace,  tfie  Oefennant  atmiitis  tfie  Ip^Efcilptioit 
(01  Eifiljt  of  Common,  but  fait^,  (je  map  endofe  affainft  tfie 
Commonet0,  bp  ueafon  of  a  Cuflom,  Mjicfi  is  a  'Bate  to  w 
i3etp  Eigljt  of  Common,  anD  tljetefoie  neeQ  not  confefs  it  mfi  a, 
bene  &  verum  eft ,  neitfjet  coulo  Ije  ttabetfe  t[)e  pjefctiption , 
tecaufe  !je  Ijatfi  atimitteo  it.  '%i&  true,  tDfiece  one  pjefctlbeg  to 
liabE  Ligbtg  in  W  J^oufe,  ann  anotbec  p^efccibess  to  fiop  tfiem 
up  5  tbisi  i0  not  gooD,  becaufe  one  p?efcription  iss  Biceaip  con- 
tcatp  to  tbe  otbei*,  ann  fo?  tbat  reafon  one  mutt  betrabecfeOs 
iiut  bete  tbe  Defentiant  batb  confeffeb,  tbat  tbe  plaintiff  batba 
Eigbt  of  Common,  but  tie  not  an  abfolute,  but  a  qualified  Etgbt, 
againft  lobicb  tbe  Dcfennant  map  Cnclofe ,  ano  bete  being  tiua 
P?efctfption0  pleabeiJ,  anb  one  rl  tbem  not  being  confclTeD, 
itmuftfcom  tbence  neceffatilp  MM,  tbat  tbeotbcc  i^tbeaiTue 
to  be  tcpen,  tobicb  in  tbis  Cafe  iis,  UJbetbct  tbe  Defendant  can 
enclofe  01  not* 

€be  Cbief  3!u(?ice ,  anb  tbe  tnbole  Coutt  toece  of  ©pinion,  curia, 
tbat  tobete  tbete  are  febetal  jFtee=bolbec0 ,  tobo  babe  Eigbt  of 
Common  in  a  Common  iFielb,  tbat  fucb  a  Culiom  as  tbis  of 
enclofing  i$  gooo,  becaufe  tbe  temeBp  is  recip?ocal  ■■,  ioi  as  one  map 
enclofe,  fo  map  anotbet*  "But  Suffice  Atkyns  noubtcb  niucD  of 
tbe  Cafe  at  T^ar,  becaufe  tbe  Defenbant  bab  pieabeb  tbis  €n' 
ffom  to  Cnclofe  in  batt  to  a  Jfreeboiuec ,  tuba  bab  no  lanb  in 
tbe  Common  fieib,  tobece  be  claimeb  Kigbt  of  Common,  but 
p?cfctibeb  to  babe  fucb  Eigbt  tbete,  asappenbant  to  tvuo  9ctes  of 
lanb  be  Imn  aiibi,  foi  mbicb  reafon  be  piapeb  to  amenb  upon  pap* 
ment  of  Cofis* 

P  Attorny 
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4ttorny  General  verfus  Sir  Edward  Turner,  in  Scaccario, 

Expofition  TNformatioo.  Cfie  €afe  toas,  Viz.  c&c  l^itte;  O^lettetg  Pa* 
of theKings  J[  tent0  grantEH  feueral  lanii0  in  Lincoinlhire ,  fap  eicpjefs 
Grant.       too?ti0;  aitO  tijen  tf)(0  Claufe  10  aiJtie0,  iipDii  toljiclj  tlje  €lUEff(0K 

Wi  attfEj  Nee  non  totum  illud  fundum  &  folum  &  terras  fuas 
contigue  adjacen'  tO  t&C  lp)?Eini(rC0  j  qu^e  funt  aqua  cooperta  vel 
qux  in  pofterum  de  aqua  poffunt  recuperari ;   anD  aftet&iatD0  H 

great  quantitp  of  lann  uja0  ffainea  from  "tfie  ®ea  5  anD  tofie* 
tger  t{je  i^ing:  oi  tDe  patentee  tua0  fntituleD  to  t^oCe  ]LanD0  j 
ioa0  tlje  ClueHtont 

Devife  of  Sawyer  fo?  tlje  l^ftts  atgucti,  t&at  fte  fiaB  a  ffooti  Citfc,  fiecaufe 
apoffibiiicy  t|)e  ®\mt  \xm  tJctD,  tie  Ijauing  onlp  a  bare  poffibiiity  m  tfje  tDtng 
good  by  a  gtatiteD  at  tfiat  time. 

common 

perfon.^  TBut  Levins  Oil  tfie  otljet  fifte  infi«eti,  t6at  tfje  (S5?ant  of  tl)Ofe 
=  Lro.  io9.  ^^^^^  ^^^  ^^^^^  becaufe  tlje  Mm  map  ^^ant  urtjat  Oe  W\i  not 
iBuift.  194  in  poffcfiion,  but  onlpapofTitjiiitptoljaUeit.  Teiitaomittingt&at 
Ije  couin  not  matie  fucD  a  <S?ant5  pet  in  t()i0  Cafe  tftere  10  fucb 
a  certaintp  a0  tlje  tbing  it  felf  i0  capable  to  babe,  anb  in  iubic6 
tbe  i^tng  batb  an  Slntereft  -->  anb  it  i0  barb  to  fap  tbat  be  bat& 
an  3lntereft  in  a  tbtng ,  anb  pet  cannot  h'^  anp  mean0  bifpofe 
of  it* 

31f  it  Qjoulb  be  ob^ecteb,  tbat  notbfng  is  to  paf0  but  b)^at  [^ 
contigue  adjacen'  to  tbe  p?emiire0  gtanteo,  anbtberefo^e  an  3!nc& 
fil  fome  fucb  fmatl  matter  muS  paf0  anb  no  moje;  cettainip  tbat 
U)a0  not  tbe  intention  of  tbe  ffiiing,  tnbofe  (lEf?ant0  are  to  be  con« 
firueb  fabourabip,  nnb  tierp  bountifullp  fo;  W  tponour,  anb  noc 
to  be  tafeen  \i;^  %\\i\m* 
Poftea,  3if  tbece  are  ttoo  (©aribe?  abjopning,  Wt\^  are  tbe  i^ingtf. 
Company  anb  be  grants  one  of  tbem  \m?  a  particular  name  ano  befcrip* 

of  Ironmon-  tiOUj  aub  tbCU  ^Z  grant0  tbe  Otljer  contigue  adjacen'  ex  parte  au- 

^er.  and    ftraii,  ccrtainlp  tbe  UJbole  spacflj  tuill  pafs^  anb  'm  berp  ufual 
Najior.      j„  pieabing  to  fap  a  #an  10  felfeb  of  a  Jpoufe  0?  ociofe,  anb  of 
anotber  l^oufe,  &c.  contigue  adjacen',  tbat  i0  to  be  intenbeb  of 
ti^e  tubole  |)oufe. 

31n  tbi0  Cafe  tbe  J^ing  intenbeb  to  pafs  fomctbing  bJbcn  be 
granteb  totum  fundum,  &c.  but  if  fucb  conftruaion  fljoulb  be 
mabe  a0  infltteo  on,  tben  tbofe  Uio?b0  uioulb  be  of  no  fignifica* 
tion.  'Ci0  true,  tbe  too^b  illud  i^  a  Kclatibe,  anb  relfcain0  tbe 
general  toojbsf J  anb  impUcjs  tbat  lobicb  map  beiijeuinj  a0it  tnere 

b)itD 
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toitrj  a  finget;  anti  tljerefo^e  in  Doddingron'g  oEafc,  a  <S?ant  ofiCo.  32, 

omnia  ilia  Mefuagia,  ftitUatC  ill  Wells,,  OttD   t&C  |)Ollf£0  imtt  llOt 

in  Well?,  Out  Elfeuiijcre  ■■>  tU  ®mt  in  tijat  Cafe,  ms  fjdD  iioiD, 
iiEcaufe  it  m^  rcfltaincn  to  a  cectain  eiUfiffe,  nnu  ttje  pjonotiu 
ilia  ijatij  tefeccnce  ta  tlje  CoUin  b  but  in  tijts  Cafe  tfjcte  coulD 
be  no  fuit  cectaintp,  becaufe  t(je  lanD  at  tlje  time  of  tfje  <J5?ant 
inatie,  m$  unnct  ilOater* 

'But  if  tlje  patent  id  not  gooti  bp  tlje  beep  Idojbs  of  tlje  ^im\ts 
tDe  non  obftante  maUes  it  ffoob,  luljicO  in  tW  Cafe  i0  fo  pat:« 
ticulat,  tijnt  it  fecms  to  be  Defigneu  onpucpofeto  anftoetrfjofe 
©bjeaione  of  anp  miflalte  0?  incectaintp,  in  tlje  balue,  quantity, 
oi  qualitp  of  tl)e  tbing  gtanteD ,  tufjiclj  alfo  fuppliejs  tfje  Defects 
foi  aiant  of  tisbt  inllcuction  giben  tlje  mm,  in  ail  cafes  luljcta 
Se  map  latufullp  niaUe  a  ^mt  at  tlje  Commoit  latu,  4  Co.  34.  Moor  pi.  ^^.u 
Bozuns  Cafe. 

9nn  tbet:e  is  anotljcc  mp  genecal  Claufe  in  tlje  patent,  viz. 

Damus  prsemifTa  adeo  plene,  80  tbep  ate  0?  COHlD  be  in  tlje  fiitngg 

SanbiS,  bp  W  Pjerogatibe  o?  otbecUiife.  *  Adeo  piene  are  opeta^  *  Ante  . 
tibe  bjoni0,  Whiftlers  Cafe  loCo.  3nD  tljete  is  alfo  tbis  Claufe 

cranes  terras  noftras  infra  fluxum  &  rtfluxum  maris.  'CiS  ttUtf  tbefe 
bjojos  pramiffis  praed' fpeftan'  DO  foUotUj  fcom  Uibenee  it  map  be  ^''^'  '^^' 
obieaeD,  tbat  tbep  neitbec  DiD  o?  comID  belong  to  tOe  pjemiffes  5 
anb  abmitting  it  to  be  fo,  pet  tlje  laio  mi  rejca  tbofe  tuojog, 
ratbei:  tban  aboio  tbe  «@jant  in  tbat  pai:t4 
%n  t&e  Cafe  of  tbe  abbot  of  *  Strata  Marceiia,  tbe  i^ing  gcant=  *  9  Co.  zj.k 

eU  a  ^anno?  Et  bona  &  catalla  felonura  difto  Maoerio  fpeftan' ; 

noto  tbougb  (ucb  tbingd  coulD  not  be  appendant  to  a  ^anno;,  pet 
it  uiag  tbeie  abjubgeb  tbat  tbep  m  paf0* 

S)uc&  tbing0  a0  tbefc  ,tbe  ^ing  batb  bp  U^  pjetogatibe,  ants 
fome  tbing0  tbe  ©ubfett  map  babe  hp  Cuffom  0?  p^efciiptton  j  as 
Mitck^ ,  &c.  ann  in  tljis  beep  Cafe  'tis  fain ,  tljat  tbete  10 
a  Cuffom  in  Lincoinfhire,  tljat  tbe  lo?D0  of  ^anno20  njall 
babe  betelia  lanbs,  anb  'ti0  a  teafonabie  CuHont  5  foi  if  tbe 
Sea  fnalb  afoap  tbe  Lanb0  of  tbe  Subfect,  be  can  \ime  no  ce« 
compence,  unlefs  iz  (bottlD  be  entituleb  to  tobat  be  gains  from 
tbe  Sea  5  anQ  foi  tbts  tbet:e  ate  fome  ^utbojities,  a0  Bit  Hen. 
ry Gonftabie'0 Cafe,  5 Go.  Lano bettoeen  i^igb^^atec ano iLobJ' ^ j, «  .^ 
IBatec  ^atk  map  belong  to  a  ^anno? :  ' 

'But  no  lubgment  ttias  Qi^tm* 
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Morris  verfus  Phil  pot  in  B.  R. 

Releafc  by  "T^'^i^  plflftltiff  30  CteCUtO?  tO  T.  i)?fttg0  an  attfOtl  Of  £)£&£ 

an  txecu-     £    agalnfttfje  Defenoantj  as  aominiflcatoi  to  s.  foi  a  Debt 

p'h         Biie  from  tfie falu  inteftate,  to  tbe  lE)Iamtiff0 Ceflato^  C8e  De-- 

1  roDate.     f jnQgnt  p| jgpg^  t jjat  tijj  Plaintiff  rcleafcn  to  liim  all  'BjcMng  SJef« 

fclj3,  &c.  ano  ali  ot^ec  t&c  Eftate  of  s.  latelp  DECEafEn(t6i0Ee== 

leafe  toasi  befoie  probate  of  tbc  m\\U)  to  tufiicf)  piea  tfie  plaitt« 

tiff  nemurceo  5  anD  tobetbec  tbis  ^eleafe  tuass  a  goon  Q5atr  to  tbe 

plaintiffs  action  toafS  tl)e  Clueifion. 

Ex  parte        3it  toagi  faiD  foi  tbe  plaintiff,  tftat  it  toas  not  5  fo?  if  a  Conn* 

Quer.       fee  releafe  to  t&eCognifo?  all  bis  tigbt  anD  title  to  tbe  ianoss  of  tbe 

Cognifo^  anQ  aftertoartis  fues  ont  Crecution,  jiet  be  map  ertenQ 

tbe  tjecp  Lanug!  fo  teleafen  h  fo  if  tbe  Debtee  releafe  to  tbe  Debtoj 

nil  W  tigbt  ann  title  tDbtcb  be  batb  to  ijis  lanns,  anti  after* 

toatbis  gets  a  ^ubgment  againlt  bitn,  be  map  ertentia^oietpo^ 

tbe  fame  tanDs  bp  Elegit  ^  tbe  reafon  is,  becaufe  at  tbe  time  of 

tbefe  Eeleafes  giben,  tbep  bat)  no  title  to  tbe  lanD,  but  onip  an 

Inception  of  a  rfgbt,  tobicb  migbt  bappen  to  tafee  place  in  future  5 

(0  bete  a  Eeieafe  bp  tbe  Crecutoi  of  tbe  Debtee  to  tbe  abmim^ 

ftrato?  of  tbe  Debtoi,  befo?e  piobate  of  tbe  WiW,  10  not  goon  5 

becaufe  h^^  being  maoe  Crecutoi,  be  bati  onlp  a  poffibilitp  tfi  be 

entttuleb  to  tbe  Ceftato^s  Cftate,  anQ  no  Sntecefl  'till  Piobate^ 

foi  be  migbt  refufe  to  pjobe  tbe  COiil,  ai  renounce  tbe  €mvL* 

*Godoi.  145.  toifbfp.  3it  J0  tcue,  a  Eeleafe  of  all  *  Aftions  baD  been  goon  \i^  tbe 

pi.  4.         €mutoi  before  probate,  becaufe  a  rigbt  of  Action  is  in  bim,  anti 

a  Debt  tDljicb  confifts  meerip  in  Mon  is  tbecebp  Difcbargeo  ;but 

in  fucb  cafe  a  Eeleafe  of  all  rigbt  ann  title  toouio  not  be  goon,  fo| 

tbereafonsafoiefaitu 

Ex  parte       TBut  foi  tbe  Defenbaut  it  toas  infiffeb,  tbat  tbis  Eeleafe  toas  n 

Def.         gooD  pica  in  l^acr,  fo?  if  a  Eeleafe  be  mabe  b^  an  Crecutoj 

of  all  bis  tig^tanb  title  to  tbe  CeftatoisCftate,  ano  tben  tbeCr* 

Ecutoi  fuestbepartpEeleafeD  Cas  tbe  aominiffrato?  is  fucb  in 

tfjis  CafeJ  fo?  a  Debt  bue  to  tbe  Ceffatoi,  tbe  Eeleafe  \9  goob  5 

becaufe  if  be  bab  recoberebj  in  tbis  Cafe  tbe  aubgment  mull  be  de 

bonis  Teftaroris,tDbicb  IS  tfte  fubject  matter,  aub  tbat  being  ccleafeS,' 

no  action  can  ipe  againil  tbe  aomtniffratoj*    Adjornatur. 
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tiggot  Lefee  of  Sir  Thomas  Lee  uerfus  the  Earl  of 

Salisbury. 

Intrit'  Pafch.  2^  Car.  2.  Rot.  60^. 

IB  Ciettment  foj  foutta^n  ^oufcs  aitu  fome  (Sartienjg  ftt  t&e  warranty 
Parittj  of  ^t.  Martin  in  the  Fields  j   tfte  3IlICp  fillD  90  tO  where  by 
all  but  one  ^oiet?  fo?  t6e  Deftnnant*  a^  fo?  tlje  otljer  #oie-  difpiacing 
tp  t&ep  fino  tfjat  tijefe  toete  fojmerlp  tfje  I^ouft0  of  one  of  a  Right 
Nightingale,  tD^o  ftias  feffeD  t^eceof  ill  iFfe,  ano  maDe  a  leafe  ^^  ^  ^'"^ 
of  tfiem  UJl)icl&  commenceo  i  Apr.  7  Jac.  pet  in  being.  >  VTh  J^ 

C&at  m  Eeftetaon  oefcenneo  to  Briget  bis  Daugbtec  anti  36)eir,  ihe  Heir 
tobo  marcico  William  Mitton,  bp  tobom  flje  ban  a  Daugbtec  namen  jones  68,  * 

Elizabeth. 

Cbat  upon  tbe  c^aitiage  of  tbe  faiD  Elizabeth  asitb  Francis  tbe 
€)an  of  %{i  Oliver  Lee,  bp  finc  ano  otbec  Settlements  tbefe 
l^oufes  tocce  fettlcO  to  tbe  ufe  of  tbe  faio  Bridget  fo?  life,  tijen  to 
tbe  ufe  of  Francis  Lee  ano  t^e  faio  Elizabeth,  onO  tbe  ^eits  on 

tbe  TBOBp  of  tbe  faiO  Elizabeth  tObe  begotten  h^  Francis. 

9n0  fo?  toant  of  fucb  SflUe  to  William  Mitton  fo?  life,  anil  af« 
tetinaros  to  tbe  rigbt  lj)eit3  of  Bridget  Mitton  fo|  eber* 

William  Mitton  ano  Bridget  big  JKIIife  before  tbe  etpiration  of 
tbe  Cerni  lebp  a  fine  Tur  concefferunt  to  ttoo  Cognifas,  togere- 

in  tbe  f<3JD  CpUSbanD  anU  Wxit  conced'  tenemeota  prxd'  &  totuni 
&■  quicquid  habenc  in  tenementis  prsd'  cum  pert  in  fo?  tbe  life 

Of  tbe  faiD  |}usbanti  ann  c^ife,  ano  ti^e  Siutbiboa  of  tbem  fuitb 
P^ociamations. 

myz"?  fino  tbat  tbe  Iclfe  fo?  pears  attojncd,  ano  tbat  tbe  JFine 
tlHi0  lebico  tuas  w  Ctufl  fo?  tbe  CatI  of  Salisbury,  ano  tbnt  be- 
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foje  t&e  ficfl  nap  of  February  before  tlje  9(tiOtt  hiomU  fie  entceH 
bp  tlje  oicEctfon  of  tlje  ttuo  Cosnijceg,  ann  tfiat  ije  loae  fctfcD  prout 

Lex  poftulat. 

Cl)at  I  Febr.  7  Jac.  ©ic  Oliver  Lee,  Francis  Lee  gfg  g>on  anH 
l^eir,  anU  Elizabeth  fjiS  mat,  William  Mitton  ailtl  Bridget  U& 

imti  bp  TSatgain  ann  ©ale  coiiDep  t&e  Piemifej5  to  tbe  Carl 
ano  1)10  |)Eics,  iDljtt!)  iua0  enrolled  in  Chancery,  in  Mjiclj  Dfi^D 
tljere  luas  a  ciinrrantp  againtt  ©ic  Oliver  anti  bis  i^eitg* 

CDat  til  tbC  fame  Cecm,  viz.  Oftab.  Purificationis,  Williatn 
Mitton  and  Bridget  btiS  ^JLlife,  ICUpeD  a  ifine  fur  Cognifance  de 
droit  come  ceo,  i&c.  tO  tfte  CaCi* 

Cbat  Francis  Lee  laaS  ®on  atlD  JpctC  Of  %it  Oliver  Lee. 

Cbat  %k  Oliver  ailD  Elizabeth  DicD  in  tbE  lifC^tittie  Of  Francis, 

ann  tijat  Francis  tiieti  leabins  aiTue  S)it  Thomas  Lee,  tfiE  notu 
lLcffo?oftbepaintiff* 

Cbat  tbe  dHaccantp  uffcenneti  upon  Um  being  inheritable  to 
tU  Cftate  €atl. 

Cbat  tbe  CHate  of  tbe  €acl  of  Salisbury  nefcentieu  to  t^e  pie-- 
fent  €acl,  toba  tuas  tbe  Oefentiant. 

Cbat  mt  Thomas  Lee  entcco  and  mane  a  leafe  'to  t6e  leOo? 
of  tbe  Plaintiff. 
Queftion.  €be  duettion  upon  tbis  Special  ^ecDirt  toa0,  if  bp  tbe  JFine 
fur  concefferunt  uwn  7  Jac.  tbe  €ttate  ftjbicb  tbe  lS)usbanii  anil 
SEife  ban  in  pofTemon  onip  palfeQ,  o^  tobetbee  tbat  anti  tbe 
€(fate  foi  Life,  tuf)icb  tbe  l^ussbanti  ban  after  tbe  Cail  fpentj 
\  palfen  Ufeetoife. 

31f  tbe  latter,  tben  tbep  paCfen  moje  tban  tbep  couio  latofiillp 
grant,  becaufe  of  tbe  interbentton  of  tbe  eaate  Caii  ■,  anti  tbeft 
*co.Lit.338.b  tbi0  finetujougbta^bifplacing  oi  nibefting  tfie  caate  of  Wil- 
liam Mitton  foi  life  in  Eeberiion  ann  turnen  it  intoaKigbti 
anb  if  fo,  tben  tbis  collateral  coarrantp  of  ©ir  Oliver  Lee  itjiu 
nifcenb  on  ©tc  Francis,  ant!  from  bim  to  tbe  plaintiff,  ann  tdiii 
barr  W  €ntrp  ■■,  "But  if  tbe  Cftate  tuais  not  bifplaceb  ann  turnen 
into  a  Eisbt  at  tbe  time  of  tbe  COarrantp,  tben  tge  pzit  i»  not 
barren  bptbis  collateral  C^^arrantp  of  bis  ^ncenoi« 

%W  Cafe  W$  argucn  bp  S)erjeant  Pemberton  fo?  tbe  plaintiff, 
ann  bp  Sir  WiUiam  Jones  tljc  ^ttojnp  d^eueral  foi  tbe  Defennant. 

Ex  parte      ^"^  f^j  tbe  phiiiitiff  it  luflS  fain,  tbat  tbfs  fine  paffcn  onip 
C^er.        tbe  Cftate  lubicb  William  Mitton  nub  Dis  UWc  ban  in  poffeffion 

ann  no  otbcr,  ann  ttjecefoje  tuojlten  no  nibeffing ,  ann  bis  Eea* 

fonstoete: 

I,  S>uc& 
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Ill 


1.  @)iic&  a  aCcnaiuction  feenig  moff  agreeable  to  tOe  tntentioK 
of  ail  tlje  parties  to  tfie  fine* 

2.  3it  map  luell  fiano  tuitlj  tfte  Batuce  ano  tfje  SHo^DS  of  tfje 
ifine* 

3.  3t  toill  be  moll  agrerable  boti)  to  tfje  SlnUgmentss  and  ©pp 
Kion0  tDljicI)  bane  fojmerlp  bfeii  gmen  in  tije  itfee  Cafes. 

anD  as  to  tlje  ficK  of  t&efe  it  toill  be  neceffacp  to  conQDec  toljat 
Ml  be  tlje  zSea  aitO  confequence  of  lebping:  tljis  jFine  botj)  on 
tbe  one  fioe  auD  tlje  otijer.  31t  cannot  be  Den?eD  but  tljat  tDere 
teas  a  ptircfiafe  intennen  to  be  mane  unDec  tbis  jfine,  ano  tbat 
tlje  Parties  toere  tutllinfl;  to  pafs  atoap  tbeir  €ftate  UJitlj  tlje  leaff 
l&ajarD  tDat  migbt  be  to  tljcmfelbes  b  mitba  can  it  be  imaginea 
t&at  tljep  intenceij  to  Defeat  tbis  purcbafe  as  faon  as  it  tuas 
maoe,  tobicb  tbep  mtift  do  if  tbis  jFine  ajo?ks  a  jfo^feiture ;  foi 
tSen  Ije  in  EemainDec  in  Cail  is  entituleD  to  a  p?efent  €ntcj>, 
anD  fo  tbe  Cffatcs  fo?  life  iDljicb  tbe  IB&ton  ano  feme  &aD  are 
ioff,  ano  tbete  teas  a  pcfllbilitp  alfo  of  lofing  tbe  EeDcrQon  in  ffi^, 
toljiclj  tbe  Cenant  in  Cail  after  bis  Cntrp  migbt  IjaOe  barrel 
ftp  a  Common  Eecouerp. 

3nD  Ijao  not  tbe  Parties  intcnDeD  onlp  to  pafs  botb  t&e  Cffat es, 
tDbicbtbepIatDfuUpmisbtpafs,  tubp  DiDtljep  leup  tljis  fine  fur 

conceffit  >    %lit]^  migbt  babe  leUpeO  a  fine  fur   Cognilance  de 

droit  come  ceo,  &c.  anD  tbat  baD  bftix  a  t)iMU\u 

0560009  tuljat  necD  toas  tljete  fo?  tbcm  to  mention  anp  Clfate 
tobiclj  tbep  bao  in  tbefe  l|)oufcs,  if  tbep  bao  inteiiDeo  a  Ditfeifin  f 
•But  tbis  being  Done,fucb  aConftructionis  to  be  maoe  as  map  fiip» 
poit  tbe  intent  of  tbe  parties  ■•>  anD  it  luouio  be  ijerp  unreafonable, 
tbat  tD^at  Uias  intenoeo  to  p?efer&e  tbe  €Mtt  fljoulu  ncto  be  aa« 
iuDgeo  to  tDO^It  a  Diffefin  fo  as  to  forfeit  it  j  ana  fucb  a  DilTeifin 
upon  lubicb  tbis  collateral  Marrantp  fljall  operate  ano  barr  tbe 
€{!ate  in  EemainDer* 

^nD  tberefo^e  no  mo?e  ajall  pafs  bp  tbis  fine  tban  tobat  latDful^ 
Ip  map  5  ano  ratber  tban  it  fijall  be  confirueB  to  mil  a  mtowQ, 
tbe  Cffatc  fljall  pafs  bp  fraaions  5  fo?  botb  tbe  Cifates  of  Wil- 
liam Mitton  fo?  life,  are  not  fo  necelfarilp  fopneoano  uniteDbp 
tbis  fine  tljat  no  room  can  be  left  fo?  fucb  a  ConCfruaion. 

2.  S)ucb  a  Conffriirtlott  mill  not  agrn^  toitb  tbe  iI3ature  and 
8:Oo?DS  of  tbis  fine.  'Cis  ttue,  a  fine  as  it  is  of  tlje  mod  fo- 
iemnanD  of  tbe  greated  9utbo?itp,  fo  'tis  of  tlje  greateafo?ce  ano 
Efficacp  to  conuep  an  Cftate,  ano  tbe  mofl  effcmial  feoffment  of 
Eeco?D  tDbere  'tis  a  feoffment,  ano  lilteinife  tbe  moK  effectual 
JReleafe,  tobere  'tis  to  be  a  Eelcafe* 
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OBut  on  a  bate  9grfi^tii£nt  maoe  in  Galons  hzmkn  tfje  De* 
ttiannant  ann  Cenant  at  tlje  'Bate,  ano  D^aton  up  t^zxe,  tbc 
3!uri0;cs  toill  aitet  anti  amcnn  fuc&  jftneg,  if  t&ep  Din  not  in  all 
14  Ed.  3. 36.  tijinge  antoi  HjE  intention  of  t&e  Pactie0. 

'Ci)3  agceeo  tljat  f  ine0  can  UJO?lt  a  DiffciOn  mijen  tfjep  can 
6aUe  no  ot&ec  3lntecpietat(on,  ag  if  Cenant  pur  auter  vie  leup 
a  fine  to  a  Sttanget  fo?  Ijis  olon  life,  'tis  mo?e  t&an  fucfj  aCe- 
nant  couiooo,  becaiife  I)i0  Cifate  tua^  nuting  t^e  life  ofanot()ec 
mn  no  longer. 

%a  a  ifine  fur  Cognifance  de  droit,  &c.  implies  a  JFfe,  tD6ic& 
being  leDpen  b?  anp  one  tt>t)0  gas  but  a  pacticulac  Cffate  loill 
make  a  Ditfeifin. 

OBut  tW  fine  fur  conceffit  Sa0  Mix  altnajs  taften  to  be  tbe 
moff  batmlefg  of  all  ot!)et0,  anti  can  be  compaten  to  nothing 

£ife  tban  a  «©?ant  of  totum  ftatum  fuum  8c  quicquid  habet,  &c. 

bp  Wth  no  moie  10  gcanten  tban  wbat  t6e  Cognifo?  bad  at  tbe 
time  of  tbe  ©?ant,  ano  fo  it  batlj  be^n  altt)ap0  conlftuen. 

Slnnfeti  tbete  i0  a  fine  fur  conceffit  tDljiclj  eicpjclTes  no  Cifate 
of  tbe  <S2antoi,  anu  tbi0  is  p?opetlp  lebpeD  bp  Cenant  in  f&  01 
Caih  but  tuben  patticulac  Cenants  paf0  ouec  tljeic  febetal  €■■ 

flateS  tijep  genetallp  grant  totum  &  quicquid  habent  in  tene- 

mentis  prsdiftis,  being  uecp  cauttou0  to  ejcp^efs  tobat  Cflate  tbep 
i^ati  tbcrein. 
dUjen  tbi0  fine  fur  conceffit  m&  firlf  inbenteu  t^e  3lu5ge0  in 

tf)Ofe  Dap0  lOOfeeD  upon  tbe  2BO?D0  quicquid  habent,  &c.  to  be 

infignificant,  anD  fo?  tbat  reafon  in  Anno  17  E.  3. 66.  tbep  tnete 
refufeti:  Cbe  cafe  tDa0  ■■>  €:ti)0  l|)U0banii0  ano  tbeir  ©Kibes  lebieD 
fucb  a  fine  to  tbe  Cognifa-,  ann  tberebp  granted  totum  &  quic- 
quid habent,  &c.  ttljicb  22So?b0  toete  teiectEb,  ant  tbe  Subge 
BJOuiD  not  paf0  tbe  fine,  becaufe  if  tbe  partp  bati  notbmg  in 
tbe  lanb  tben  nothing  paffeu  ■■>  anu  fo  is  44  Ed?-  36.  'Bp  tobtcb  it 
appears  tbat  tbe  IJungcs  in  tbofe  times  tbougbt  tbefe  fines  Din 
pafs  no  mo?e  tban  tobat  tbe  OEcgnifo?  ban  h  ann  fo?  tbiS  tbere  are 

multitune  of  autbOJitieS  in  tbe  Year  Books. 

Btm  tbefe  CBo?ds  cannot  babe  a  fignification  to  enlarge  tbe 
€ttate  granten,  tbep  ferbe  onlp  to  explain  tobat  tiJas  intennen  to 
pafs  5  fo?  in  tbe  Cafe  at  tbe  "Barr,  if  tbe  (©jant  ban  ban  totum  & 

quicquid  habent  in  tenementis  prxdiftis  tbete  bJOUlD  Ijabe  been  nO 

qneflion  of  tbe  t£(tate  granten  ■■>  but  tbe  Cognifo?s  babing  grant* 

ED  tenementa  praedifta,  tljC?  fCCm  bp  tbcfe  fubfcqUCnt  2;O0?DS  tO 
recollect  tbemfClbeS,  viz.  totum  &  quicquid  habent  in  tenemen- 
tis prsediftis. 


Objea. 
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Objea.  TBut  ft  map  be  objecteD  tfjat  tlje  tfmitation  of  t&e  €» 

ffatE,  viz.  durante  vita  eorum  &  alterius  eorum  diutius  viventis 

woik§  a  Diffeifin,  liecaufe  bp  tljofc  mom  tlua  eitate0  fo?  life 
pafs  entice  in  poiTeflion,  Mjereag  in  tcutib  t^ece  tiia0  but  one 
CHate  fi)?  Life  of  tije  |)u0banD,  in  poCfclTtonj  auDtfjecefojetDiiS 
toas  mo^e  tljan  tfiep  coulD  grant,  becaufe  tfje  Cftate  Capl  came 
bettueen  tlje  (Efiate  i»bic&  tlje  l^usbano  anti  coife  Sao  fo?  t^eic 
LiDes  ann  fo?  tlje  ^ut^jiijo?  of  tljem,  anti  tlje  Cifate  tu^tcD  t9e 
|)U0banti  liaD  foj  ijid  otun  life, 
ann  t|)i0  is  factiiec  enfojceo  hi^  tfjat  Eule  in  lato,  That  Eftates 

(hall  not  pafs  by  fradtions;   fo?  OtfjetUJlfe  tljCCe  Can  be  nO  tCafOtt 

Uj&P  tfiep  fl^ouiD  not  tbiis  paCs. 

Anfw.  osiit  tbiis  Eule  i&Met^  fallible,  ann  not  fo  mucStobe 
reffatnen  5  'tis  ttue,  tfie  Eule  10  fo  fat  aomitten  to  be  ttue,  Mjete 
tuit^out  inconDeniencp  €llates  map  pafs  tDitfjout  fractions  but 
tubere  tbete  10  an  inconnenicncp  it  map  be  nifpenfen  mttljal,  it  be= 
ing  fuc6  an  inconDeniencp  as  map  appcac  to  tbe  lunges  to  maUe 
tbf  tbing  gtanten,  to  go  contcatp  to  tlje  intent  of  tlje  Parties* 

3nn  tljat  fucb  3!nterp?Etations  baiie  been  mane,  agrees  tuitg 
tbe  tbirn  Eeafon  p?opofen  in  tljis  Cafe,  viz.  Cljat  it  Ijatb  recei- 
Den  countenance  b^  iuoicial  €)pinions  ann  neterminations  in  fop 

met  3!ungmentS,  14E.4.  4.  27  H.  8.  15.  i  Co.  67.  BredonsCafe, 

mUtii  MS  tbu0sCenant  fo?life,temainner  in  tapl  to  A.  remainner 
in  tapl  to  B.  Cenant  fo?  life,  ann  be  in  tbe  firtt  remainner  lebien 

a  jTine  fur  cognifance  de  droit  come  ceo  5  'ttoaS  aniungen  t&at  tbiS 

tnas  noDifcontinuance  of  eitbet  Of  tlje  Eemainners,becaufe  eacb  of '  ^°"-  ^^*- 
tbem  gaue  tiibat  Ije  migbt  laiufullp,  viz.  Cbe  Cenant  fo?  life  iini^jt- 
gtanten  bis  dilate,  ann  tbe  Eemainnec  man  palfcn  a  iFee=flmple  c^"  car.  405, 
neterminable  upon  W  (S^ft^te  Call,  ann  pet  eacb  of  tbcic  Cflates 
Jnere  mn  niUinen. 

f)n  tbe  otber  Gne  it  mas  fain,  tbatin  all  Cafes  tubere  tbe  perfott 
tobo  batb  a  particular  €flate,tafees  upon  bim  eitber  bp  feoffment  in 
pais  0?  bp  jfine,tDbicb  i^a  feoffment  on  Eeco?n,ta  grant  a  greater 
Clfate  tban  be  batb  C^e  in  tbts  Cafe  is  none;  tbougb  pofftblp  tbe 
Cffate  of  tbe  (©jantfe  map  netermin  befo?e  tbat  of  tbe  C!5?anto?,pet 
'tis  a  nifplacing  tbe  Eeuerfiou  -■,  as  if  a  #an  bas  an  Cftate  foiten 
libes,  ann  makes  a  «^?ant  fo?  tbe  life  of  anotber  ■■>  bere  is  a  pof^ 
fibilitp,  tbat  tbe  Cftate  tobicb  be  granten  map  be  longer  tban  tbe 
Cffate  be  ban  in  tbe  tbtng  tfranten,  becaufe  one  ^an  map  fucijiue 
tbe  Cen,  ann  fo?  tbat  reafon  'tis  a  niueffing. 

I.  3iti  tbis  Cafe  tbe  Cdate  tobicb  tbe  |)usbann  ann  UMU  ban 
is  to  be  coniineren. 

2*  TOat  tbep  gtanten* 

€;  3nt5 
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att^  tp  comparing  of  t&efe  toptt)€i:  it  imil  appear  to^etl^ec  tl)ep 
gmnjEB  mo?«  tijan  tftep  ftaP :  Cftc  ^usbann  ann  mitt  fjau  an  (£« 
It^te  fo?  t()c  life  of  t§e  2Hife,  anu  (aftcc  t&e  eifatc  Cail)  tlje 
Ij^bann  U^  an  Cflatc  fo?  {110  mn  Life,  noui  ti)ep  grant  an 
.Cilate  foi  tt)e  lUfe  of  tlje  HpusiianQ  anQ  SBtfe  ann  t^e  ^uruibo;  s 
mut  i^  iU9  but  one  entice  €(tate  in  poffelfion  f  lE{o  otger  3lnter< 
p^lfition  can  be  agti^able  to  t^jefenfe  oftbea^do^os^  foilf  itbaQ 
ibeen  grant^D  acco^tig  to  tije  true  motz  tpbicb  eacbbaQ,  tbenic 
fiiouiti  babe  been,  fiirft  fo;  tbe  Life  of  tbe  miUt  mti  after  tfie 
S:att  fpent,  tben  fo?  tbe  Life  of  tbe?)U!SbanDt 

Cbe  neirt  tbing  to  be  conftoereti  10,  mbetber  tbe  €(!ate  $all 
paf0  entire  01  bp  fcaatond  f  Znn  aiS  to  tbat  31  neeo  fap  no  moje  t^an 
onip  to  quote  tbe  3utbo?itp  of  tbat  3ubgment  giben  in  Garret  and 

BJizard's  Cafe,  i  Roll.  Abr.855.  ijJbiCb  iS  fljO^tlp  tbtt0,  viz.  Ccnant 

f 0?  Life,^emainoer  fo?  Life,i5lemainner  in  Cail,  Eemainber  in  iTee 
to  tbe  Cenant  foi  Life  in  Eemainoer  h  tW  Cenant  foj  Life  in  Ee> 
mainberleDiedaifinecomeceo,  &c.  it  toad  abruogeti  a  iFojfeiture 
of  U&  ^itate  (oi  Life  ■■>  to  tbat  tbe  Eemainoer  £^an  in  Cail  migbt 
enter  after  tbe  beatb  of  tbe  Cenant  fo^  Life  in  poifeffion  ?  (01  it 
(ball  not  be  intenbeo  tbat  be  palfeD  bi0  Citate  bp  fradionis,  viz.  an 
CSate  in  Eemainber  foi  Life  ann  a  Eemainber  in  IT^  erpectant 
upon  tbe  CSate  Caii*  but  one  entire  Cdate  in  poGTeirion  j  ano 
'tis  not  lifte  tfie  Sutbojitp  in  Bredon'ii  Cafe,  foi  tbere  t|)e  Citate 
tai  Life  ann  tbe  caate  Caii  foilotpen  one  anotber* 

|^e;rt  it  i9  to  be  confiDereQ,  tobetber  after  tbep  granted  om- 
nia  ilia  tpneaienta,  tbe  fubfeqiient  9^O|ll0  8c  totutn  (tatum  fuuaiy 

&c.  DO  not  come  in  b^  biap  of  Eeftriaion,  anp  qualifie  tubat  loenc 
befoie* 

OI3uttbofe  (ubfequent  2aio|ti!3  are  placet)  in  tU9  ITine,  not  bp 
tuap  of  Keflriction  but  of  Accumulation* 
Lut.  34y.  3n  Littleton  Sea.6 1 3.  'ti0  faiD,  tbat  if  Cenant  in  Cail  grants  all 
U9  Cilate  in  tbe  Cenementis,  Habendmn  all  U»  (Sllate,  &c.  tn  tbist 
Cafe  tbe  ^iimte  b^tb  but  an  CSate  foj  tbe  Life  of  tbe  Cenant  in 
Cail  b  anb  'ti&  obferbable  tbat  totum  ftatuin  in  tbe  Cafe  put  bp 

Littleton  i0  botb  in  tbe  PjemiffeSfanO  tbe  Habendum  :    TBut  if  § 

lofU  grant  tenementa  prasdid^a  in  t&e  p?emitfe0,  anD  tben  mafe? 

anotber  Limitation  in  tbe  Habendum,  tbere  totum  (tatum  &  quic- 

quid,  8c.  can  maHe  no  Eeariction  >  if  it  fboulb,  it  tuiUfpoilmoS 
Conbepances. 

3lt  i0  agr^eD,  tbat  if  t&ofe  mixffis  bab  b^n  omitteb  in  tW  Cafe, 
tben  bptbisi  jfinetbe  EeDerQon  inoulb  be  Difplaceb,  anD  tberefo^ 
mucb  toeigbt  ijS  laio  upon  tbefe  mom  to  er plain  tbe  meaning  of 
tbepartieis  tberebp,anii  tbat  toben  tbep  granteb  tenementa  prxdidta 
tDep  UieanC  totum  Itatuni,  && 

•But 
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'But  fiete  i&  no  gcoutiD  fo?  fucfj  an  3lntei;p?etatioiu  'tis  an  entire 

®mt  of  tlje  JpOUfeiS  bp  tlje  ^1O?D0  Tenementa  pr^Edifta  5    anH 

tge  fubCequent  SKojUiS  Iball  nebet  be  alloioeii  to  malte  fuc^  a  Ee< 
(Icictiott  toljtrtj  fljali  obectljiotu  tbe  ftame  of  t&e  DfeD* 

31f  a  S^an,  toljo  {ja0  no  Cttate  in  tbe  Lano,  paffes  it  b^  Dti'O'j 
tljifs  Ojall  tDO?fe  againlt  bint  bp  toap  of  caoppel  •■>  anD  tbcfe 
2:Oo?li!5  totum  &  quicquid,  &c.  ibbicb  ate  ufual  in  all  Conbef- 
ance0,  H^nll  mahe  no  alteration  of  tbe  lato  •■>  ioi  if  fiicb  con* 
ficuccion  (bouio  be  matie  of  tbefe  ^o^D0,  ais  Ijatb  barn  obretteD, 
t&en  in  all  Dans  tufjece  tijej)  ace  infectcb,  if  it  bappen  tbat  tbe 
Pact?  batb  no  €(fate,  o?  a  botb  Cffate,  nctijing  paffts ;  anD  tben 
CobenantS)  €(foppi;0,  anQ  ^attantiess  tuoulb  be  no  ^ecutitieiEi 
intbelaiu. 

2*  Cbefe  CHojtisj  totum  &  quicquid,  &c.  cottie  in  a  Hittincf 
Claufe  of  tbe  ^mt--,  tbe  pjecebent  aiio?li0  ate,  Tenementa  pr«- 

difta  &  totum  ftatum  &  quicqutd.  8cc.  reddiderunt,  tubicb  ate  ttOO 

pact0,  a  @mt  anb  a  Eeieafe,  anb  babe  no  bepenbance  upon  eacb 
otfjer,  being  biffinct  Claufe0,  anb  tbecefo?e  tbefe  9IIo?b0  0jaH  not 
be  anp  EeHciction  of  tbe  former  •■>  but  if  one  Claufe  be  carrieb 
0n  b)ttb  a  connerioU)  fo  a0  'ti0  but  an  entire  fentence ,  in  fticb 
Cafe  a  ^an  map  reCcain  eitbec  general  o?  particular  UUl^^f 

Hob.  171.  in  Stukely  a»d  Butler's  Gafe. 

5.  ^bmitting  tbefe  2Bo?b0  are  a  EeRrfction  of  tbe  fo?mer, 
pet  tbe  €l!ate  i0  (o  limiteb,  tbat  if  tbe  tira  mom  Uiere  out  of 
tbe  Cafe,  tbi0  later  Claufe  ge  faib  lba0  enougb  foi  bt0  purpofe, 
fo?  tfie  <©?ant  i0  not  in  tbe  ufual  cao?b0  bp  tnbicb  CJfate0  paf0, 

viz.  Eftate,  Right,  Title,  Intereft,  bUt  Totum  &  quicquid,  &c. 

fo?  tfie  !Libe0  of  tbe  (S?anto?0  anb  tbe  ©urbibo?,  tobicb  (iyem  tbat 
tbep  took  upon  tbemfelbe0  to  grant  fo?  a  longer  time  tijan  tbep 
babin  poiTeifion  •■>  if  tbep  bab  onlp  granteb  it  fo?  botb  tbeir  lLibe0, 
tljep  migbt  babe  fome  colourable  p?etence. 

4»  'Ci0  apparent  from  tbe  Claufe  of  tbe  CJKarrantp  tljat  tfie 
intent  of  tbe  partie0  b)a0  to  grant  an  Cfiate  erp?ellp  in  poP 
felfion  fo?  tbe  libe0  botb  of  tbe  i|)u0banb  anb  Us  mife  5  fo?  'ti& 
tbat  mbicb  tbe  ^?ant^  fljall  bolb,  Scc.  buring  tbeir  Wot$  anb  tbe 
longea  liber* 

Objeft.  Cbe  Cafe  of  *  Euftace  avd  Scaven  ba0  b2m  OhitCtZ'O  t  *  2  Roi.  Alt. 

'Ci0  repo?tcb  in  2  Cro.  696.  lobtcb  i0j  feme  Cobert  anb  A.  are  3^'  '^°^- 
31ointenant0  fo?  life,  tbe  ittpusbanb  anb  ailife  Icbp  a  ifine  to  A. 
tbe  otbec  3lointenant,  anb  grant  tbe  laiib  anb  totum  &  quicquid 
habent,  &c.  to  bim  buting  tbe  life  of  tbe  Qllife  bJitb  CEarrantp, 
tbeSQIife  fucbibe0  A.  ijer  Companion  j  aofubgeb  tbat  tbefe  a:eio?xi0 
Totum  &  quicquid  (ball  not  cnute  bptuap  of  <©?ant  anb  feberance 
of  t^e  loiuture  of  ttie  spoictp,  fo?  tben  tbcre  ft»oulb  be  an  ©ccu« 

^  2  panel 
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pane?  b  tut  tljcp  ate  teCttctiUe  onip  to  tfie  Clfate  of  tlje  Mifs , 
mn  fljall  eimte  bp  tuap  of  Keleafe  to  A.  (0  tDat  aftet  gig  HeatD  {)C 
in  Eeuetfion  map  entet. 

Aniw.  3it  toouiti  not  be  n  ducffion  fn  t&at  Cafe,  tofietljet  tfjefe 
mom  toete  reatirtiue  o?  not,  fo?  notljlng  mas  gtanten  buttoljat 
ttttgljt  latofullp  paf0,  viz.  outing  tlje  life  of  t|)e  iHHife  t|)e  ot&ec 
:jopntenant  b  neitljet  lua^  tOete  anp  fltefs  laiD  on  tgofe  U\om  5 
fc?  ^?.  3u(!(ce  Jones,  tDljo  tuais  a  learneO  span  ano  tepojten 
tfie  fame  Cafe  fbi.  55.  ijatlj  mace  no  mention  tljeteof,  but  &atO 
tuljoUp  omttteo  tljofe  momt  toljtclj  ge  toouID  not  fjaue  oone,  if 
tlje  Cafe  Ijan  oepenoeo  upon  t{jem> 

a.  objea:.  Bett,  tlje  jfo?m  of  tljiis  fine  fjais  htm  obiecteti, 
anti  a  p?cGtient  m&  citeo  Raft.  Entr.  241.  toljete  fuc&  a  fine  tuajs 
leWeo  ano  not&ing  paffeo  but  fo?  tlje  Life  of  tfie  Conufo?* 

Anfw.  05ut  no  autljo?itp  can  be  pioouceo,  tu^cte  a  ^an  t^at 
liatianCftatefoilife  in  polTeifion  and  anotiDet  in  Eemainser, 
anD  gtanteu  bp  ti)z  fame^io^n?,  as:  in  tW  Cafe,  but  tljat  it  toajas 
a  f  ojfeitute* 

9.  Objed.  Cljat  tlie  Hato  futil  not  maftc  a  ConKtuction  to  mik 
a  Mtong,  anti  tljetefoje  if  Cenant  fo?  Life  gtant  generallp  fo| 
Life,  it  fljaU  be.  intcrpietcn  outing  tbe  Life  of  tlje  ^|ant02* 

Anfw.  C6at  Cafe  i0  toitfjout  ejcpiefe  mam,  01  ajetoing  anp 
time  fo2  iDi^iclj  tbe  *S>mtst  fljall  ijabe  tU  thins  gtanteo  h  anQ 
tijetefoje  t|)e  Latn  tefltaing  it  to  tlje  Life  of  tlje  (S^^antoj,  becaufe 
it  mi  not  mafee  mom  tiJlJicD  ace  Doubtful  ano  of  incettain  fig= 
ntfication  to  00  anp  aUcong  t  'But  lubete  tbete  ate  ei;p?ef0  Mom 
m  in  tW  Cafe,  no  otbet  Condtuaion  can  be  maoe  of  tgem  but 
tljat  an  Cltate  inpolfelftcntoa^tljetebpintentieDtopafg. 

4.  objeft.  cijat  tljis  fine  ano  (S5?ant  mult  beconffcuen  to  enuce 
acco?Ding  to  t^e  intent  of  tbe  patties,  ut  res  magis  vaieat,  ann 
tfiep  nejjct  intenoeu  to  mafee  a  forfeiture. 

Anfw.  Certainlp  no  span  eUcr  intenoeD  to  mafee  a  f  oifeituce 
of  6iss  oftJtt  Cffate,  tljofe  are  genecallp  tlje  effcctis  of  agnojance 

anD  not    of  tlje  mUli  n§  tlje  Cafe  of  Gimkt  and  Sands,  Gro. 

*  I R II  Abr  ^^^'  *  39  '•  ^^^^^  Ccnant  in  fee  mafee0  a  feoffment  to  tluo  to 
856.  °  ■  ■  tbe  ufe  of  fiimfelf  fo?  Life,  tljen  to  tlje  ufe  of  Ijijs  MiTe  fo?  Life, 
EemainoccinCailto  lji0S)on  anoipeir,  EemainDccto  Ijisi  oiuii 
rtgljt  l^eir0 ,  ano  aftettoacOiEi  !je  maoe  anotljct  feoffment  to  Smith 
ftjitb  2Battantp  5  tlje  ^otbec  ano  S>on  join  in  anotljec  feoffment, 
aDfuligeDtijattl)i0  uias  a  forfeiture  of  bet  Clfate  fo?  Ufe,  tboug& 
fljc  baD  no  notice  of  tbe  cciatrantp  mane  bp  ber  rpusbanos  fo?  tbe 
feoffment  mate  bp  Ijim  loas  a  publicft  M  upon  tbe  Lano,  ann 
flje  ougbt  to  fjabe  taken  notice  of  it  ■■>  ano  tljougb  b^  Ijcr  joining 
in  t&e  feoffment  luitO  bet  ^on,  flje  OiO  not  inteno  to  forfeit  bet: 

Cffate 
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€(f ate,  pet  tl)e  tm  aHiuogcgi  accojtiino;  to  U)&at  ig  oone :  idut 
in  t6e  Cafe  at  "Bati: ,  tljc  mtentiou  of  tlje  pacriee  map  tie 
colledeD  by  tfje  9ct  none  5  anti  tljei-e  is  great  leafon  to  pie-- 
fume ,  tljat  tlje  patties  tijerebp  intenisED  ta  Difpiace  tlje  JJle- 
uerfion;  fo?  tl)e  i|)ii0banri  fopiiins  in  tlje  jFine,  aim  in  t^e 
oaactantp  (if  it  toajs  no  tiueftingj  tlje  COari-antp  10  of  no 
«fe. 

anot^et:  Dbi'ection  Im  6een  onip  mentionen ,  iiljtcfj  is,  tOat 
amnitting  t^is  ajoulD  amount  to  a  UifpIactngS  if  tlje  Cffate 
Ijao  fieen  in  poffcffion  -->  pet  in  tljis  Cafe  it  mm  not,  becaufe 
it  toas  p?eUentetJ  bp  tfte  Icafe  fo?  pears  in  being. 

"But  tijat  cannot  Ijinner  tfje  ei:ecution  of  tfjis  jFinej  'm  a 
fine  fur  conceffit,  toi^icfj  is  EKCcutoipitt  its  nature,  ana  Dotljnot 
pafs  anp  CBate,  01  take  anp  effea  'till  ejcecuteo,  ano  fo  i§  tljg 

05ut  in  tljt's  Cafe  t&e  fine  toas  eicecuteu,  UJiitcfi  map  be  hy  mat* 
tec  in  pais,  as  tuell  as  i3i^  Scire  facias,  ana  as  to  tW  purpofe , 
map  be  erecuten  bp  tlje  entrp  of  tl)e  Conufo?,  toitljout  fuing  out ,  Rep.  lo^. 

anp  CmUtiOn,  38  Ed.  3.  Brook  tit.  Scire  facias  899.  Dyer  376.  k 

If  tfiece  IjaD  been  a  fine  crecuteo,  tljere  tuouio  W^z  Mn  lit' 
tie  ooubt  left  in  tl^is  Cafes  ano  bp  tlje  attornment  of  tljelef^ 
fee  fo|  pears,  it  muft  be  anmitteo  tljat  tU&  fine  teas  erecu' 
teD,  80  8  Ed.  g.  f.  44.  f  o|  a  fine  of  a  EeUerfion  map  be  crecutea 
to  all  pucpofes  bp  tfie  attornment  of  tlje  lelTee  fo|  pears  •■,  ana 
if  fo,  lu&en  a  fine  cicecutorp  is  once  eKecuteo,  'tis  as  gooa  as 

a  fine  for  Conufance  de  droit  come  ceo,  tO  mafee  a  fO|feitUCe  Of 

tDe  particular  Caate« 

m^ere  a  feoffment  in  maae,  ana  a  leafe  fo?  pears  is  in 
being,  tlje  feoffment  is  not  gooa  -■,  fcecaufe  in  fuclj  cafe  tbere 
mull  be  a  p?efent  tranfpofittoii  of  tOe  Cffate,  tui)iclj  ts  Sinaiea  Poft^^^  Moor 
bp  ttie  leafe.  '"'*  ^'"■ 

iBut  in  cafe  of  a  fine,  Uj6ic&  is  a  feoffment  upon  Eeco?a, 
a  leafe  fo?  peats  is  no  impeaiment  o?  aifplacing  of  tlje  Eeiierfi' 
on  ■-,  fo?  if  Cenant  in  Capl,  ejipectant  upon  a  leafe  fo?  pears, 
leijp  a  fine,  'tis  a  aifcontinuance  of  tfje  Capl,  ana  notinitljffana-- 
ing  tliis  leafe,  t&e  fine  Ijas  fucb  an  operation  upon  tbe  free* 
lioia,  tljat  it  aifplaces  tOe  EeijerOion  in  fee,  Co.  Lit.  332.  iSun 
tljerefo^e  if  a  leafe  fo?  pears  p?Etients  not  a  Difcontinuance, 
it  iDiU  muclj  lets  Ijtnoer  a  aifplacing  in  tljiS  cafe. 

"But  no  3uagment  uias  gtuen  noto  in  tljts  Cafe  ■■>  anctljer  mat* 
tec  being  aebatea,  tufietber  tfje  plaintiff  couia  Ijaue  31uagment, 
becaufe  Ije  mas  bacrea  hy  tfje  Statute  of  limitations ;  fo?  it  aia 
not  appear  t&at  tie  ijaa  been  inpoifeffionfo?tuientppearspart,  ana 

tljS 
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m  mma  tjatO  not  founn  anp  Claim,  oi  tJDat  t^e  patnttff  toais 
mw  tlje  lg)20Difo  of  t&c  3ct» 

Waterfield  z/fr/«5  the  Biihop  of  Chkhefter. 

OaxhExOf-    \     Prohibition  toag  gCailtetl  laff  Eafter-CeCttl,  tO  t^e  OBinjOP 
ficio  not  to    £\^  of  Chichtfter,  upoil  a  SJUffSEfllOn  maDe  bp  Waterfield,  l|)at 

be  admini-  |je  teing  cOofeit  Cfiuccbtoatnen  of  tfte  pariO)  COutcft  of  Arun- 
itied.  jgj  jj^  jjjg  countp  of  Suffex,  tbe  IBiftop  tenoereD  6im  an  ©at& 
eK  officio,  iu()tc()  11)90,  tgat  ^e  ^oulD  pjefettt  mcp  PatiQiionei:, 
Mjo  {)9ii  none  anp  €)ffence,  o;  negcletteQ  anp  Dutp  mentioneD  (tt 
cettain  Reticles,  contatnen  in  a  p^inten  OBooft  DelilieceQ  to  gim; 
tome  of  tD^icI)  atttcleiS  couc£tn  tfje  Cibucc|)'ti)actien  dimfelf,  ann 
to  in  effect  l)e  toad  to  (uiear  agatna  ()imrelf,  in  cafe  of  anp  Hefault, 
Sid.  J3J.  iMlbicO  is  eicp?ef!3lp  againft  tlje  Statute  of  13  Car.  2.  cap.  12,  tuijicD 
pjoljtbitis  anp  petfon  daDing;  CccIeQaftical  Slucifoiction,  to  aDmi» 
niftec  tfje  €)ati&  ex  officio,  o?  anp  ot|)ec  ©at& ,  Uilieieljp  tbc  pet* 
fon  to  tubom  'tis  atiniiniftceii,  map  be  c&atgeQ  to  accufe  fjimfelf 
of  anp  ctiminal  matter,  tuDetebp  6e  map  be  Ipable  to  anp  €z\\-- 
i\xu  02  puniajment  i  anD  becaufe  t^e  'Btfljop  baD  €);communica-' 
ten  bim  fo^  cefuGng  (ucb  ^atb,  be  pjapeo  a  p^obtbition,  mbtcd 
U}a0  gtanteb,  quoad  tbe  compelling  bim  to  mahe  anp  anitoei; 
to  tbe  fait)  Reticles  concecning  bimfelf,  ann  tbe  Cj;communica^ 
tton  toa^  ntfcbacseti* 

TBttt  notu  upon  tfie  motion  of  ©ecjeant  Brampfton  a  Conful« 
tation  tt)a0  atDacQen,  becauCe  it  appeaceD  h'<^  tbe  ^ffiDabit  of  tbe 
Commitfatp  tubo  tennjeD  tbis  ^atb,  anti  li^etuiCe  {i^^  tbe  act  of  tbe 
Coutt,  tbat  be  toag  €itcommunicateii  fo^  tefuQng  to  tahe  tbe 
S)atb  of  a  OEbutcb  tuatben,  accoping  to  %m,  tobicb  inas  tbe  on* 
Ip  Datb  tenDjeD ,  anD  tberefo^e  tbe  gcounn  of  tbe  p^obibition 
being  falCe,  a  Confultation  toas  atoattteb* 

%n  tbi0  Pobibition  it  toasi  teciteD,  Cbat  tbe  OBiibop  cannot 
gibe  an  €)atb  but  in  tUio  cafes,  viz.  in  matters  Ceffamentarp, 
anb  patrimonial ,  tobeteas  tbep  babe  autbo^itp  in  mnnp  cafes 
mo?e  h  'tis  tcue  alfo,  tbat  until  bis  Jucifoictton  loas  incicafeD  bp 
act  of  pacltament,  be  coulo  bolQ  Plea  in  none  but  tbofe  ttua 

9  Inft.    487,  caufeS,  but  bp  tbe  ©tatUte  De  circumfpede  agatis,  auD  of  Arti- 

537.  cuii  Gkri ,  be  map  nouj  boin  piea  in  manp  otjjet  cafes. 

Cbe  TBilbop  ittfoimeo  tbe  lo^n  Cbief  luttice,  tbat  tbe  plain* 
tiff  Water feild  bab  caufeD  2000  Of  tbe  p^obibitions  to  be  p?int» 
eD  in  CngUib)  nnn  bab  bifpetfcb  tbem  all  obct  tbe  ll\inQbom, 

m< 
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fntftultng  t&em  a  true  tcanaateu  €opp  ot  a  mtit  of  l^iQliibitiot!, 
granteD  bp  tbe  io?n  C&icf  :jul!ice,  ann  otfiec  tbe  Sluttices  af  t&g 

CoUtt  of  Common  Pleas,  in  Eafter  CeCItl,  1676.  agailtft  t&e  151' 

ff}op  of  Chichefter,  tobo  (jaD  p?ocecDeD  agafnfl  ano  Ciccommun^ 

CateD  one  Thomas  Waterfield,  a  €{mt£l)mmt\,  fo?  Kfufiltfl;  td 

take  t!je  ©atl)  ufuallp  teiiD^cn  to  petfons  in  fucb  Office ;  fap 
MjicD  il^nt  tfjE  Jliegaltti)  of  all  fuclj  Oatbgi  i^  oeclarcn ,  anU 
tfje  fain  'Btfljop  commanoeD  to  take  off  W  €;:communicatton: 
ann  tljifii  tnas  necIareD  bp  tbe  ODouct  to  be  a  mott  feoitious  tv 
m,  an0  sane  ojoet;  to  enquire  after  tfie  pointer  tgat  Ije  nii&f)t  bg 
p2oCecuteli« 

Eleanor  Plummer   verfus  Sir  Jeremy  Whitchot,  Intr. 
Trin.  27  or  28  Car.  2.  /?o^  301.  in  5.  i?. 

TB  an  Action  of  Debt  fo?  an  €fcape  -■>    CIpon  Nil  debet  pieaneo,  Debt  forEf- 
tbe  3lurp  founo  a  Cpecial  OerQict  •■>  upon  inDtcb  tbe  Cafe  uia0  tl)ifS,  cape  lies 

Viz.  Cliat  S)it  Jeremy  Whitchot  MS  feifeU  in  fee  Of  tbe  0SiU  againft  ^^ 

of  Warden  of  the  Fleet,  attD  of  feueral  ^efuages  tbcreunio  bE' ^^'■^f "  °f 
longing ,  anD  being  fo  feifeD,  m  mafee  a  @tmt  t&ercof  to  one  ^^l^^^'  *^ 

Duckenfield  fO|  life,  anH  fO?  tbe  libes  of  tbiee  niOie.    Duckeoftdd  theGramee 

bp  i^ule  of  Court  mass  atimttteD  into  tbeCaiQ  f)ffice,  being  appjo^  for  life  be- 
tttn  bp  tbe  Court,  ann  eaeemeti  a  cpan  of  an  Cflate*    ^e  fu&  ingiafufii- 
fersi  a  Piifoner  afcertoartig  to  Cfcape,  anQ  being  not  able  to  <:ient. 
mafee  tlie  patntifffatigfadion,  tbi0  aaion  tuae  b?ougljt  againttJ°{^;;,f*- 
iSic  Jeremy  Whitchot,  tfje  noU)  DefenOant  ■-,  ann  tobetfjer  be  toajj 
chargeable  01  not  tbitO  tbtd  ^aion  toa^  tbe  Clueftion* 

Wallop,  U)l)o  arguen  foz  tbe  plaintiff  faiD,  CbatbetooulonotEx  parte 
tale  up  anp  of  tljeir  time  to  mafee  a  iSarrattbe  of  3!mp?ifonment  fo?  Quer. 
Debt,  0}  tobat  remeQp  tbere  Uia0  fojCfcape^  at  Common  iLatti,anti 
iDliat  remebp  bp  tlje  statute  5  but  fuppoDng  .'n  ^aion  of  Debt 
toil!  Ipe,  bJbetber  it  be  bp  tbe  g)tatute  of  Weftm.  2.  cap.  1 1.  (fo| 
at  tbe  Common  latu  before  t&e  raafeing  of  tbat  act,  an  action  of  "^'^  '  ^'^ 
Debt  biotilD  not  ipe  againlt  tbe  (Coaler  foi  an  Cfcape,  but  a 
fpeciat  action  on  tbe  Cafe,  grounbeD  on  a  Crefpaf^)  01  lubetber 
tlist  action  lap  againft  tbe  Defenbant  b^  tbe  Statute  of  i  R.  a.  2m ^sz. 
cap.  12.  mbicb  gibes  it  againft  tbe  ©tlarben  of  tbe  Fleet,  toga 
in  tbi0  cafe  ban  not  tbe  aaual  free  bolt)  in  poflelTion,  but  tbe 
fnberitance,  anb  not  tbe  tmmebiateClfate,  but  tbe  Eeberiton,  is 
in  j3Cluefiion. 

Cbe  Office  of  the  Warden  of  the  Fleet,  map  be  tafeen  in  ttOff 
capacttieisf,  either  as  an  C(lateo2commsit%>e(igbitament,  m^m- 

in 
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in  a  span  map  ftmz  an  Unfiecitance,  ann  tubicD  map  fie  tcanf= 
ferreD  fcom  one  to  mot^zt  ^  o;  as  a  publtcii  Office,  togerein  t&e 
l^ing  ann  tlje  l^eopie  map  6aDe  a  fpecial  Jnteieff. 

a»  'tis!  an  llR&ecitance  ttangfetcable,  'tiB  fubiect  to  tfte  EuJeg 
of  LatD  in  point  of  Defcent,  anu  iis  temifaWe  fo?  life,  in  jFee, 
C?ji?l,  polfelfion  o?  Eebetaon,  ano  in  manp  t&ingg  i&  common, 
ano  tuns  parallel  UJttlj  otljec  ^Sftates  of  Sinljecitance.  'Cis  tcue, 
fie  cannot  grant  tW  Office  fo?  pearis,  not  fo?  anp  Difafiilitp  in 
tfie  «S?anto? ,  tut  in  rcfpect  of  tfie  matter  ann  nature  of  t&e 
thing  fitantetJ,  it  ficing  an  Office  of  Cruff  ann  perfonal ,  fo| 
otberiDtfe  it  tooulD  go  to  t&e Cjcecuto?,  tufiicl)  i$  inconvenient, 

9  Co.  96.  Sir  George  Reynell'0  Cafe. 

'€a  enquire  tobat  fuperio^itp  tbe  rebetfioner  fiatlj  ober  tfie  par* 
ticular  Cltate  is  not  to  tfie  point  in  CluEffion  =>  but  tfiere  is  fucft 
an  intimacp  antJ  ppitp  betinecn  tfiem,  tbat  in  luligment  of  lato 
tfiep  are  accounteti  a0  one  Cffate. 

and  tbecefoie  Littleton  Sea:.452,  ASSiMti),  tljat  a  Eeleafe 
mane  to  a  Rcverfioner  ftall  aio  anD  benefit  bim  iwljo  batlj  tfje  par- 
ticular Eilate ,  ann  liltetniCe  a  Eeleafe  maQe  to  tlje  Cenant  of 
tfie  freefiolD,  fljall  enure  to  |)im  inEeDerOon,  bccaufe  tfiepare 
P^ie0  inCflate^  fo  ttiat  tfiefe  ttoo  €mte&  in  tfie  Caie  at  05ai; 
make  but  one  Office. 

Cbis  10  a  public^  Office  of  great  Crufi,  ann  concerns  tge 
atiminiffration  of  Suffice^  ann  t()erefoje  'tis  but  reafonable  ta 

aUmit  tbe  EUle  of  Refpondeat  Superior:,  left  tfie  Pattp  ffjOUlD 

be  tuitljout  remenp  ■->  anti  tl)e  ratfier,  becaufe  e£);ecution  id  tW 
iifeof  tbelaU),  39H.  6. 35. 

ipe  U)&o  i0  in  tlje  Office  as  ©uperiour,  ftibetfier  it  be  bp  droit 
0?  tort  is  accountable  to  tlje  l^ingano  fiis  people,  ano  tW  brings 
l)im  tBitI)in  tbe  S)tatute  of  Weitm.  2.  cap.  n.  o?  i  R.  2. 

31f  tbe  Defendant  ijati  grauteli  tl)c  Office  in  ifee  to  Ducken- 
feild  before  anp  €(cape  fiati  been,  ann  tl)e  t^iantee  Dan  been  an^ 
mitten,  t&e  Defendant  tfien  fian  been  nifcljargen  5  0?  if  ije  npe 
before  0?  after  tbe  Action  b^ougljt  ann  before  3ungment,  moritur 
aftio  cum  perfona,  fo?  if  |)e  630  not  refcrbeO  fomctljing  De  coulD 
not  be  cfiargen,  ann  if  be  ban  parten  tDitlj  tlie  3inbecitance,  tbe 
p?initp  Ijan  been  gon,  but  bp  referbing  tbat,  fie  Datlj  mane  bim- 
felf  liable  5  fo?  now  be  is  ©upcriour,  be  map  eract  Jpomage  anD 
jFealtp,  ann  tfie  particlular  Cenant  is  faio  to  beattennant  up' 
on  tfie  Eenerlion,  ann  tljefe  are  marks  of  Superioiitp. 

3nn  tbis  Eule  of  refpondeat  fuperior  i)oins  uot  onlp  betitJeett 
tSc  principal  Officer  ann  bis  Deputp,  ann  bettoeen  tfte  Rafter 
ann  ijis  Serbant  5  but  in  manp  otfier  Cafes  one  is  to  be  an^ 
(toerable  fo?  another,  as 
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Mich.  28  Car.  II.  in  Banco  Regis.  121 


1.  mtiztt  a  ^an  Ijas  potoec  to  elect  an  ©fficec,  Ije  10  cfiarffe* 
nhUh  (0  tfje  Countp  Ijatlj  poujec  to  elect  Co^onecg,  anu  if  tfiep 
fail  in  tljeic  Dutp,  t!je  Couiuj)  fljall  be  cljargeti,  foi  bp  reafoit 

of  tlje  potuec  tljep  Ijan  to  elect,  tljep  ate  edeemcD  S)upertaut0,'^^"^"^"*' 

2  loft.  175. 

2.  mi)ttc  one  ^an  tecommenB0  anotljec  to  an  ©ffice  con= 
cetnfng  tJje  l^tngg  EeDcnue,  tfje  pecfon  Mjo  i;ecommeni!0  i$  lu 
able,  If  tbe  otDec  pioue  infufficienti  anu  fo?  t&O  tljere  10  a  no= 
table  Cafe  30  E.  9. 6.  'Zis  Porter's  Cafe,  citcD  in  t|)e  Cafe  of  tbe 

Earl  of  Devonlhire,  ii  Co.  92.  b.    2jJ[lf)ete  Porter  being  ^alfec 

Of  tU  Mint ,  coisenanteD  toftlj  t!je  jj^ing;  to  Helibet;  Ijim  ^onp 
tuitbin  8  i!aji0  fo?  all  tbe  'Bullion  lielibeccn  ad  Cambium  Regis 

to  Copn,  UJbiCb  be  ran  not  pecfO?m,  Et  quia  Walwyn  &  Picard 
duserunt  &  prsfentaverunt  tbe  faiQ  Porter,  ideo  confideratum 
eft  quod  onerentur  verfus  Dorainutn  Regem:  ^nO  Mjp  nOt  tbe '^  ^"^' ^'^*^' 

Defencant  in  tbi0  Cafe,  ftibo  prsfentavit  tlje  faio  Duckenfeiid 
to  tf)e  Court  tanquam  fufficientem,  tbe  teafon  being  tlje  fame  f 
anH  tbe  K^ing  10  ag  mucb  concerned  in  tbe  o^Dering  tb(0  Court 
of  auflice,  a0  in  tbe  ojneting  of  bt0  Coffci;0  •■>  fo?  a0  tbe  Crea^ 

fUte  10  Nervus  Belli ,  fo  tbe  execution  of  tbe  latO  10  Nervus 
Pacis. 

5.  3In  tbe  Cafe  of  a  nepennant  ©fficet,  tbougb  be  10  a  piopec 
flDfficei:  ann  no  Deputp,  tbe  pecfon  Mjo  batb  tbe  Eebecfion 
ftall  anftoec,  a0  in  32  H.  6. 34.  Cbe  Dulte  of  Norfolk  tobo  baa  9  Rep  9^8^' 
tbe  3!nljecitance  of  tbe  Marftiaifea,  tDa0  cbatgeo  fo?  an  CfcapeDy«278.b, 
fuffeteH  bp  one  Brandon,  tubo  toa0  Cenant  fo?  life,  in  polTefli' 
on  of  tbe  faiO  Office  ■■>  ant!  tbete  10  great  reafon  it  fijoulo  be  fa  5 
fo?  UJben  a  p?incfpal  Officer  map  mafee  an  infetionr  Officer,  icbo 
afterutatti0  commit0  a  jfo?fetture ,  tbe  fuperiour  ffjall  ta&e  aD< 
Uantage  o£  tbi0  f  o?feiture,  ann  'ti0  a0  resfonabie  be  ITjoulD  be 
anftoerable  fo?  bi0  ^carriage,  Cro.  Eiiz.  384.  CbeCarl  of  Pem-  Poph.  1,9. 

brook  againff  8)iC  Henry  Berkley. 

3nti  tberefo?e  abmitting  tbe  Defendant  10  out  of  tDe  Statute, 

pet  be  10  initbin  tlje  ^mm  of  Refpondeat  Superior,  iubtCb  10 

not  grounnen  upon  anp  SIct  of  paiiianient,  a0  appeac0  in  tbe 
Cafe  of  tbe  Co?oner,  ann  tbe  Statute  of  Weftm.  2.  auD  all 
otber  act0  tobicb  inculcate  tbi0  Elule ,  are  but  in  affirmance  of 
tbe  Common  latu  5  ano  tbi0  10  not  onlp  a  Eule  of  tbe  Com^ 
ttion,  but  alfo  of  tbe  CiUil  tm,  bJbicb  10  fecbeo  luitb  tbe  Cquitp 
of  tbi0  ^ajim,  in  Cafe0  of  like  nature  ■■>  ann  fince  'ti0  pureip 
temeniai ,  fucb  a  Conffruction  ougbt  to  be  matie,  a0  map  moft  an* 
aancetbe  cemeop,  2  inft.  466. 

3n  tbe  Cafe  of  Morfe  ano  Slue ,  iatelp  in  tbi0  Court,  tbe ,  ventr  191 
Clueff ion  bJa0,t»betDec  a  spaffcr  of  a  ^im  flJ0»l5  becbargeo  upcn^js- 
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t&E  Cottittion  Cuflom  of  England,  fo?  nEgligEHtlp  fteepinff  S^ec* 
c&ant0<©ooD0f  anD  aujungcn  tijat  Ije  toasjtljougf)  cobfaeO:  Lex  Mer- 
catoria  m&\m  a  pjoDlCton  fo;  it  h  fo;  t^e  cemeup  againS  t|)e  ^a< 
fiet;i0  moft  Direct  ano  immeniatei  t{)at  againft  tlje  Oiunei:  i0 
collateral,  in  fauour  of  tlje  C^ecc^aitt,  to  tuljom  datur  eieftiq 
anti  tl)erefa?E  tfjat  t&e  3»tcreft  of  t&e  C^ecc^ant  migfit  be  ferseo, 
tlje  Lau)  in  tbat  cafe  p^oiiined  a  Double  iaemeD|i* 

9[nD  in  Linwood,  lib.  3.  De  Clerico  non  refidente  fi  73.  verbo 

Vicarius  5  "tifS  fatD ,  tfjat  in  t&e  fame  Cburclj  tljere  map  be  a 
laecto;  anD  a  mtsx,  nnD  tf)e  €mt  of  tbe  Cbuccb  map  be  Dibi< 
DeD  bettoeen  tljem ,  tbe  (Kicat  is  not  tbe  Depntp  of  tbe  Eecto?, 
but  batlj  a  Dittinrt  ©ffice  from  bim,  anD  ass  tbe  Cempoialitiess 
of  tbe  dicar  are  but  a  Deribation  from  tbe  'BeneSce  of  t()e  Eectoj, 
(0  m  Cure  id  DeribeD  from  tOat  of  t|)e  Eeao;  alfo. 

in  liU  manner,  Duckenfieid  bere  is  not  a  Deputp  to  tbe  De-- 
fenoant,  but  an  immeDiate  anD  proper  £>£ficer,  anD  tbebabitual 
care  anD  cuffoDp  iis  in  btm,  ttibtcb  iu  enougb  to  bjing  btm  toitj^-- 

in  tbe  EUle  of  Refpondcat  Superior. 

Cbefe  3]nfiancei3  tnete  giben,  becaufe  tbt0  is  not  onlp  a^ajr« 
tm  in  England  -,  but  is  of  f  oieign  pjoDuction,  anD  abapteD  to 

tfjE  EUleS  of  Common  tabJ,  Vide  Braaoo,  Fleta,  Selden. 

Cbe  @»tatUte  de  Scaccario  5 1  H.  3.  CEuaftSf,  That  if  any  man  be 
received  into  Office  in  the  Exchequer ,  without  the  Treafurer's 
Licence,  or  if  he  hath  iuch  Licence,  and  doth  Trefpafs,  he  (hall 
be  puniftied  according  to  his  Trefpals,  if  he  have  whereof,  andi 
if  he  have  not ,  then  he  who  put  hitn  in  the  Office  (hall  be  char- 
ged, and  if  he  be  not  fufficient  his  Superiour  (hall  be  charged; 
io  that  they  (hall  all  anfwer  in  their  feveral  Stations.     9nD  t\}i9 

€)tatute  tuas  mabe  in  affirmance  of  tbe  Common  iabi^  if  tbere< 
fo^e  tbe  Superiour  of  a  Superioi  fboulD  anftoer ,  \3}\f]?  (ball 
not  tbe  DefenDant  in  tbiS  cafe  anftoer  fo;  btS  fubflitutej  foj 
tbougb  tbe  CJSarDen  is  not  ftoojn  to  appoint  one  U)bo  i&  MU 
\  cient  to  fatisfie,  be  is  bounD  to  Do  it  ■>  anD  'tis  no  argument  to 
Cap  tfjat  be  is  DifcbargeD,  becaufe  Duckenfieid  uias  appointeD  bp 
tbe  Court  5  fo;  tbat  is  a  too?fe  of  fuperecuogation,  tobicb  is  left  in 
tbe  Difcretion  of  tbe  Court »  anD  map  be  Done  o|  omitteD  as 
tbep  (ball  tfiinli  necelfarp,  but  is  not  concluKbe,  39  H.  6. 34.  ef* 
peciallp  fince  tbe  3iurp  babe  not  founD  tbat  tbe  Court  tooh  anp 
eiramtnation  tubetber  be  toas  fufficient  0;  not  h  but  tbat  be  baD 
fo;feitcD  biS  Office,  babing  tuilfullp  fuffereD  a  pjifoner  to  €f« 
cape,  anD  t|)en  tbe  DefenDant  is  0;  map  be  tbe  aaual  i^fficeC) 
anD  babing  t^iUn  Securftp  ougbt  to  be  c^argeD. 
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Bit  William  Jones,  UJfjCI  atgueU  Oil  tlje  OtljeC  fiUe,  befOJE  6e  Ex  parte 

fpohe  to  tlje  Cafe  entieaiioureD  to  ttmo\jt  a  Houbt  upon  tlje  @)pe'  Def. 
cial  ^tma,  tn^fcO  founo  t&at  t!)e  Dcfenoant  6aD  tafeeit  S)ecuntp 
ftom  Ducktnfieid  to  iiiDempnifie  Wn  front  Cfcapes. 

Cf)is  faps  Ije  mig^t  be  an  argtiment  at  a  Nifi  Prius  to  tntiuce  a 
3lucp  to  finQ  Damages,  but  coulD  not  nia^e  a  ^an  chargeable 
tobo  tt)a0  not  fo  before* 

2.  CDouglj  tfte  Defennant  bati  a  Cotjenant  from  Duckenfidd 
to  pap  1 500 1.  per  annum  to  fiitti,  pet  tljat  ftKIl  not  ttiafee  Dim  mo?e 
Ipabic  tban  if  notbing  ban  been  to  be  paio  ■■>  neitber  bio  be  lapanp 
tDeigbt  upon  it,  tbat  tbe  Defenbant  ban  anp  notice  of  tbe  infuSt« 
ciencp  of  Duckenfieid,  fo?  if  be  i&  cbacgcable  be  iis  bounn  to  tafee 
notice  at  W  peril  •■>  anb  no  ISoop  can  beliebe  tbat  tbe  Court  of 
Common  Pleas  i0  cbatgeaWe,  fo?  tbat  mm  mentioneb  in  tbe  9r« 
cument  fo^  tbe  l^laintiff,  tbat  tbe  ^uperioiof  a  eupertoj  (ball 
be  cbargeb  b)bere  be  i&  infufficient  •-,  neitber  bib  be  infitt  upon  tbe 

Ettle  in  tbe  Common  Pleas,  bp  UlbiCb  Duckenfieid  tDfljOi  abttlitteO  5 

but  be  conObereb, 
I.  netber  tbe  Defenbant  M^  cbargeable  t^  tbe  Statute  of 

Weftm.  2.  qap.  11. 

2«  3lf  be  coulQ  clear  bim  from  tbat  Statute  bibetber  be  M^ 
cliatgeable  at  tbe  Common  lab)  o|  b^  anp  otber  Statute. 

9nb  be  faio  tbat  be  m$  not  cbargeable  bp  tbe  Statute  of  Weftm. 
a.ttbicb  Bibc0  an  action  of  Debt  againft  tbe  Gaoler  fo?  anCfcape : 
iPanp  autbo?itiC)3  migbt  be  citeb  to  p?obe  tbat  tobere  a  ^an  i$  in 
execution  on  an  Action  of  Debt,  tbat  fucb  an  €xtmtion  i&  not 

tJitbin    tbat  Statute,  7  H.  6.  S-  Bro.  tit.  Efcape  pi.  9.  Pl.  Com. 

85-  3!t  M&  boubtful  tbete  bob)  a  (@ao!er  became  cbargeable  fo| 
tbe  C(cape  of  a  ^an  tobobias  in  Ci:ectition  fo?  Debt  •■>  but  toere 
be  in  Cirecution  fo?  fatter  of  Sccompt  be  i$  cbargeable  bp  tbe 

Wp?efl3  2no?b0  of  tbe  Statute,  tObiCb  are  Caveat  fibi  Vicecomes 

&  Cuftos  Gaolx  5  anb  tbe  l^arlfament  in  i  R.  2.  nio  not  tbinfe 
tbe  caiarben  cbargeable ,  fo?  if  tbep  m^  to  tobat  purpofe  bias  it 
to  malte  tbe  8Barben  of  tbe  Fleet  ipable  to  an  Action  of  Debt 
fo?  anCfcape  of  a  ^an  in  execution  fo?  Debt,  if  be  toa0  cbarge- 
able  befo?e  h^  tbat  Statute  of  Weftm.  2  j  Cbi0  biajs  utgco  to  Ojetu 
tbat  at  tbat  time  it  m&  not  clear. 

Xut  becaufe  tbere  are  autbo?itie0  tbat  feem  anotber  biap,  be 
bib  not  affirm  0?  benp  it  after  fucb  barietie^  of  €)pinion0,  but 
p?oc^beb  to  argue  tbere  tb)0  l^ointiEi. 

I.  Cbat  tbe  KUle  of  Refpondeat  Superior  botb  nOt  C^tenb  tO 

iW  CaCe. 
3.  ^bat  a  EebecGonec  i&  not  a  Superio?* 

E  2  I,  cbc 
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Poftea.  I*  ^&E  @>tatute  de  Donis  (0  bp  foiiie  calico  tlje  %mi\tz  of 

0i*eat  SiMh  becaufc  t&e  intent  of  it  m^  fo?  t&e  p?Eferuation  of 

*j3Ed,  I.  tljeic  €natEj3  5  anotljig  Statute  being  niace  in  t^c  fame* pear 
feenid  alfo  to  ijaije  a  patticulac  cegatu  to  tlDe  ILo;d  to  qM  ijtm  a 
quick  anu  nio?e  feUece  temeDp  againfi  Ijis  ©etuant  ans  'Bapliff 
tfjan  Ije  Ijan  before  a  fo?  it  nialtcs  Ijim  in  tf[m  W  ouin  aufge 
ajjainfl  Um  in  Cafes  of  Slccompt,  becnufe  it  gibee  Ijim  autf)o?itp 
to  affign  9uDito?0,  ano  tiul)  a0  be  appoints  mutt  flanD,  ano  tbc 

*  F.N.  B.  129.  ©ecijant  bag  no  remeUp  but  bp  C?Svit  *  ex  parte  talis  in  tbe  Exche- 

quer; pet  no^an  ctiec  tbougljt  tbat  bp  tbe  Cquitpoftljis  @)ta« 
tute  tbe  fame  map  be  Done  in  an  action  of  Debt,  ano  tbecefo^e 
tfje  Difference  in  tbe  poceeDings  bcttoepn  Actions  of  9ccompt 
anD  Debt  feems  to  implp  tbat  an  action  of  Debt  is  not  UJitljin 

tlje  Eule  of  Refpondear  Superior. 

2»  C&ece  is  a  great  Difference  bettofl^n  tbe  Eeilraint  of  PiiiO' 
fonets  in  Crecution  fo?  Debt,  anD  tbofe  lubo  are  inipjtfoiseD  b^ 
tbis  act  fo?  artear  of  Eent,  tuljicb  Directs  tbat  tbcp  ajali  be  arreffcD 

&c.  &  carceri  raancipentur  in  ferris  5  bUt  tbiS  tbe  t^aolet  COUlO  not 

Ijabe  Done  attlje  Common  laU);  neitber  toas  it  eber  p?aatfeo  o? 
alloiueD  b^  tbe  latti  tbat  a  p?iConer  fljoulD  be  fo  ufcD,  lubo  is  in 
Cicecntion  fo?  Debt,  unlefs  be  be  unruip  anD  enDeabour  to  efcapej 
but  'tis  ei;p?eflp  againit  tbe  lato  to  do  it  lubere  tbere  is  no  fucb 
reafon,becaufe  a  p?ifon  is  fo?  tbe  fafe  Cuftoop  of  $pcn  anD  not  to 
puniflj  tbem,  i  inft.  260.  a.  @o  tbat  it  appears  hv  tbis  tbat  a 
fiticter  remeDp  toas  p?obiDeD  fo?  Cicecutions  in  accompt  tban  fo; 
tbofe  in  Debt. 

3.  Cbece  are  certain  perfons  alfo  tobo  are  maDe  cbargcaWe  bp 
tbis  Statute  tnben  tbe  Crecution  is  in  accompt,  ttibo  cannot  be 
cbargeD  in  Debt  •-,  fo?  tbe  Statute  enacts,  That  if  the  Party 

efcape,  the  Officer  in  whole  Cuftody  he  is  (hall  anfwer,  five  infra 

Libertatem  five  extra  j  fo  tbat  tbe  *^aoler  fl)aU  be  cba'cgcD  tobe' 
tber  be  be  of  a  f  cancbife  0?  of  tbe  Coimtp  at  large  ■■>  but  it  a  ^an 
03  in  Crecution  fo?  Debt,  anD  tben  efcapes,  tljc  Gaoler  is  not 

*  3  Co.  7x.    Ipable,  but  tbe  €>beriff  5  tbougb  tbe  *  <^aoler  batb  tbe  Cuftoop  of 
Weftby'sc^At^e  OBoDpof  one  tobomtbe  late  Sberiff  Dio  not  Deiibcr  o&cr  to 

tbe  p?efcnt  Sberiff:  %o  tbat  in  tbis  alfo  tbece  is  a  Difference 
upon  tbis  Statute  bettueen  actions  of  accompt  anD  aaions 
of  Debt,  anD  tberefoje  tbe  Claufe  tbercin  of  Refpondeat  Supe- 
rior being  maDe  upon  a  particular  occafion  onlp  in  tbe  Cafe  of  ac« 
compt,  (ball  not  be  ertenDcD  to  otber  patters,  anD  can  in  no  toife 
influence  tbis  Cafe,  tubicb  fo?  otber  Eeafons  cannot  be  gobern. 
eD  bp  tbat  Eule,  if  ertenbeo  to  all  Mjo  babe  poiucr  to  Depute 
an  f)fficer,  anD  tberebp  giue  btm  an  Interelf,  0?  to  appoint  one 
fo2  a  time* 

2»  pointt 
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2.  point.  I.  'Becaufc  Ije  in  EeUetfion  fs  not  in  p?op?iEtp 
of  ©pEEClj  a  ©upEcio?  h  fo?  'tis  not  faiH  tfjat  a  EEUerfionei;  after 
ait  (Eftate  fo?  life  i$  S)Upetio?  anD  of  moiz  acconipt  in  tfje  lato 
tljan  ijc  toija  Ijatlj  tlje  particulat  €flate,  but  on  t&e  contracp  6e 
luljo  Ijatlj  tlje  jfterljoio  is  of  greatec  accompt  ant>  rcgaru  in  t^e 
ILalo  tljantfje  Ecuafionet:  aftec  Ijim;  ano  if  (as  it  ftatD  ten 
oDfEctED)  ijotlj  malte  but  one  €fiate  t&cn  t&ecc  can  be  no  @>iipe-- 
riojitp,  ann  it  tooulD  be  ijecp  Sato  ano  Uifficiilt  fo?  anp  ^an  to 
pjoue  tfiat  anp  ^ttentinnci'  is  marie  bp  tlje  Cenaut  fo?  life  upon 
tint  UJljo  OatD  tlje  Eeijecfion. 

2»  j^ece  is  room  enousij  toitfjin  tbe  Statute  to  fatisfie  tfjat 
Iijo^li  Superior  bp  a  plain  ann  clear  conilruction  ftiitOotit  b?infftng 
in  tfie  Ee^jecfionet  5  foi  if  tlje  %l)2ti^  maUes  a  Deputp  0?  a  loin 
maKes  "Bapliff  of  a  libectp,  tlje  ©Ijeriff  ann  tbe  lojD  ate  p^opetlp 
tge  €)upet:iojs* 

3.  CljfS  mtQ  Superior  is  ufeD  in  tbe  S)tatute  mate  tlje  fame 
peactoitljtljiscap.  2.  in  figntficatioii  agreeable  luitlj  tlje  Cafe  in 
queflion ,  fo?  it  recites  tljat  tobere  lo?os  of  jFees  Didraln  tteic 
Cenants  fo|  Eents  ann  ©ecbiccs,  anu  tljep  Ijabinu  repiebiea 
tljeir  Cattle  Do  alien  01  fell  tljem,  fo  tljat  a  Eetutn  cannot  be 
wane  5  tben  it  p?obiDcs  tljat  tlje  %WM  0?  OBailiff  fljall  tafee 
peOjyes  to  p^ofecute  tlje  Suit  before  tbep  malte  Deliberance  of 
tfie  DiflrefS,  anti  if  tbe  Xapliff  be  not  able  to  tEflo?e  (tbat  is,  if 
lie  tafee  infufficient  pieOges)  tbe  Supetio?  fljall  anftuer,  bp  ftjfjicO 
t\)z  parliament  cculQ  mean  no  otljer  tljan  tlje  lo?ti  of  tljat  li^ 
iiettp  3  fo?  if  it  II30UID  be  otljertoife  tljcre  tooulD  be  no  enD  of  Su. 
periojSi  as  if  tbere  is  a  'Baillttiicfe  in  jfee  of  a  libectp,  anD  tbe 
^apliff  thereof  grants  it  fo?  life,  in  tbis  Cafe  tljere  are  ttoo  Su- 
periors, fo?  tlje  lojti  of  tlje  oaapJiff  is  one,  ann  tlje  Xapliff  binifelf 
is  anotbec,  tebicb  cannot  be,  2  infl:.  382. 

Cljete  is  a  Congruitp  inlatu  in  faping  tlje  Sberiffann  lo?ii 
ate  Superiors,  but  tbere  can  be  none  in  maUing  tlje  Ecbcrrionec 
a  Superio?. 

Cbelojtimaplofetbelibertpif  Ijis  OBapUfffo?  life  0?  in  jfee 
commit  a  jfo?feiture,  as  bp  not  attenDing  tOe  Jufltces  in  Cp?e  5 
Ijut  a  Eeuetfion  cannot  be  loft  bi^  tbe  forfeiture  of  tbe  Cenant 
fo?  life  5  if  tbe  "Bapliff  make  an  ill  €recut(on  of  a  Zlltit  0?  fuffer 
tbe  partpto  efcape,  tbe  lo?ti  fljall  anftner  ^  to  if  tbe  ^arfljal  of 
England  appoint  a  sparfljal  tljere  map  be  a  forfeiture  of  ijis  C)£fice, 
ijecaufe  'tis  but  flill  tbs  fame  ©ffice^  anti  tberefo?e  tbe  Cafe  in 

Cro.  Eliz.  586.tDbere  'tiSfaib,  if  an  Office  be  granted   for  Life, 
the  Forfeiture  of  Tenant  for  Life  (ball  be  the  Forfeiture  of  the 

whole  Office,  is  miftaken  ^  fo?  in  Moor  pi.  987.  'tis  belD  otber= 
loife  7  ann  upon  t&e  true  Difference  betuieen  a  Deputp  anD  a 

«©?ante? 
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(^jantd^fo;  tltzj  foi  fit  tDe  fii:a  Care  tgetemapbe  a  ^ojfeitute 
of  m  ^iipecio;,  becauCe  'tis  (ItU  but  tbe  Tame  iDfTtce  h  but  m 
t^e  otljec  Cafe  tlje  Supetto;  (ball  not  forfeit  fo^  anp  ^Igbemea* 
nour  of  tbe  (Ii5?antfe  fo?  life,  becaufc  be  batb  tbe  jFceebolb  of  tbe 
tobole  Mite,  ann  tbe  otbet  notbing  but  tbe  Eebecfion,  anb  tbete= 
foie  it  tbe  Defenbant  be  liable  in  tbf0  Cafe  'ttd  in  tefpea, 
I.  Cbat  be  batb  stanten  tbe  Cffate. 
2«  Cbat  be  batb  tbe  KebetRon  oi  EefiDue  aftec  tbe  tife  of  tj^e 
^^antee. 

l|)e  cannot  be  cbacgeb  in  ccfpert  tbat  be  batb  fitanteb  tbe  Cttate, 
becaufe  tbe  jrceebom  id  gone  ano  in  anotbec  •-,  neitbet  can  be  be 
tbatgeb  in  refpect  of  tbe  EebecQon,  becaufe  tben  not  onip  u&  Ptit 
but  tbe  mm^  of  tbe  Eebetfion  biill  be  cbargeable  alfo,  bibicD 
cannot  be. 

ad  to  tbe  feconb  point  of  tbid  ^tgttment  •■>  it  tbe  Defenbant 
t£S  not  cbacgeable  bp  tbid  @)tatute  be  id  not  to  be  cbatgebat  tbe 
Common  lab). 
Sid.  305,397-  2.  "Becaufe  tbe  Common  Lab)  botb  not  gibe  an  9rtion  of 
Debt  toi  an  Cfcape,  but  an  ^aion  on  tbe  Cafe  onip  •-,  neitbec 
Hotb  it  gibe  anp  Eemebp  but  again!!  tbe  pactp  offenbing* 

^0  to  tbe  Cafe  tbat  batb  bo^n  o\iitae\}  upon  tbe  €>tatute  de  Scac- 
cario,  b)bece  tbe  febetal  ©ificerd  in  tbe  Exchequer  ct)all  anfbJet  in 
tbeit  begtfrd  of  Supetio^itp,  tbat  cannot  be  applicable  to  tbid 
Cafe,  becaufe  tbete  can  be  no  pjopojtion  betbia^n  tbingd  tDbicg 
concern  tbe  H^ingd  Eebenue  anb  pjetogatibe,  anb  tbofe  of  a  com< 
mon  petfon* 

Cbe  Cafed  of  tbe  Coronet  anb  tbe  €)bet:i{r,  anb  of  tbe  recom* 
ttienbing  of  a  Ecccibet  to  tbe  l^ing  ace  not  iihe  tbtd  Cafe,  becaufe 
tbe  iSiing  cannot  infojm  bimfelf  of  tbe  fufficiencp  of  tbe  part? 
tecommenbeb,  anb  tbetefoje  'tid  but  teafonabie  tbat  be  b)bo  ce-- 
commenbd  fljoulb  be  liable  •■>  anb  can  it  be  faib  tbat  biben  tbe 
Defenbant  toad  about  to  fell  tbid  Office  to  one  Norwood  (tobicfi 
be  batb  Once  bone)  tbat  if  a  ®ttangec  bab  tecommenbeb  Nor- 
wood anb  be  b^b  piobeb  infufficient,  tbat  tbe  g)ttanget  tooulD 
{)abebe^n  liable  f 

ad  fo?tbe  Ctbil  lato  anb  tbe  autbojitied  tbetetn  citeb  to  go* 
fietn  tbid  Cafe,  be  niiy  not  anftoec  tbem  becaufe  tbep  fubge  aftec 
tbeic  Lain,  anb  tbe  Common  laujperd  after  anotbec  toap. 

Cbfd  ©ffice  batb  b&n  granteb  time  out  of  minb  foi  Life,  anb 
no  boubt  but  man?  Cfcaped  babe  been  niabe,  but  nebec  toad  anp 
action  b?ougbt  againll  bim  in  tbe  jiaebecQon  before  noto. 

Cbe  Coutt  of  Common  Pleas  altoapd  ei;amine  tbe  fufficicncp  of 
tbe  ©^antee  fo?  Life,  tobicb  fljetod  tbat  in  all  JuccelTion  of  aged 
tge  Opiniond  of  Leacneb  ^en  toete,  t()at  no  eccape  couib  be 
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bmQU  ajjainff  t&e  Ectjei;0onEi:  -■>  fo?  if  fOjitofiat  nceD  10  ti)ztz  of 
ruclj  €j;amination  f  C6t0  ttas  urgeD  to  fljctn  tljat  tlje  Pia» 
ccEtstngs  of  tijiit  Court  DiD  not  alter,  but  interpret  tlje  laSs* 

OSut  atmitttinff  tfje  Cafe  of  tlje  "DuU  of  Norkfoik  to  be  £aUi, 
pet  it  concei:n0  not  tbie,  becaufc  tbe  %u\i  cpatlbal  tbere  m& 
taiten  a0  a  Deputp,  but  tbere  i0  no  fucb  ©fficec  a0  a  ®ub'C^ac« 
Den,  fo?  Duckenfield  baH  it  fo?  life. 

^nD  tben  a  Deputy  being  a  petfon  cemobable  at  pleafuce,  totll 
not  be  fo  cononeteB  in  lato ,  a0  one  lubo  batb  a  moje  firen 
Cffate  h  (01  babing  notbing  to  lofe,  it  cannot  be  intenbeD  tbac 
betoiUbefo  careful  in  tlje  execution  of  W  Office,  a0tbeotbec  3 
ann  tbetefo^e  'ti0  reafonable  in  fucb  Cafe,  tbat  tbe  S)upectouc 
iljouiD  anfujcc  t  T5ut  be  tDba  batb  a  f  recboio  foj  life,  batb  art 
€(!ate  of  fome  balue  in  tbe  laU),  ttibicb  be  cannot  be  fuppofeo  ' 

eaGlp  to  forfeit,  ann  tberefoje  'ti^  reafonable  tbat  be  alone 
fljoulD  be  Ipable  fo?  bi0  oton  ^ifcarriagcg  •-,  fo?  if  tbe  Defenbant 
fljoulU  be  cbargeb,  bp  tbe  fame  reafon  tbe  (©?anteE  of  t&e  Eebec* 
Con  map  be  cbargeb,  tobo  i0  aUogetb^r  an  innocent  perfon,  an9 
fo  map  be  liable  to  a  MH  ©urn  fo?  tbe  jfault  of  anotf)et;  ■■>  fo; 
ib&icb  Ueafon0  be  p?apen  31«t!gment  fo?  tbe  Defennant* 

C&e  Court  DelibereD  no  iC^pinion  tbt0  Cerm,  but  too^  time  Judgment. 
to  abbife  =,  ann  afterujatD0  in  Eafter  Cerm  follotoino:  Rainsford 
€6ief3iuflicelieIibcretitbe2Dpinion0of  Twifden,  Wild  anb  Jones 
3luaice0,  tDbo  (aib  tbep  fuere  all  agro^ing  in  tbe  main  point,  but 
tbougbt  tbe  Serbia  imperfect,  anb  not  to  tuarrant  tbe  piatntiifg 
Cafe  ■>  fo?  be  beclateb  tbat  at  tbe  time  tDb^n  tbe  <^?ant  iua0  mabe 
to  Duckenfield,  ftibcn  tbe  Commitment  toa0,anb  mben  tbe  Cfcape 
fi)a0  fuffereb,  ann  eber  Once,  tbat  Duckenfield  1030  infufficient  ann 
not  able  to  anftoer  tbe  plaintiff  •■>  but  tbe  3!urp  in  tbe  Special 
derbict  na  not  finQ  tbe  infufficiencp  at  tbat  time  uiben  tbt0  ^(tion 
ms  b?ougbt. 

I5ut  a0  to  tbe  main  Cluefiion  tbep  toere  of  ©pinion  tbat  tbe 
Defenbant  b)a0  S)uperio?,  anb  tbat  be  i0  cl^argeable  fo?  tbi0  in<  ' 

ftifficiencp  of  Duckenfield ;  but  if  \)z  bab  ban  fufficient  mben  tbe 
Plaintiff  b?ouggt  tbi0  Action,  it  mtgbt  babe  been  otbecUiife  •-,  but  ! 

bi0  Jnabilitp  being  fullp  abecren  in  tbe  Declaration  5  anb  tbe 
Oefenbant  uenping  it,  anb  tbe  3urp  babing  founb  notbing  againft 
It ,  but  tbere  being  (trong  S>uCpicion0  of  tbe  trutb  of  tbe  ifact, 
tbe  Court  bioulb  not  maUe  an  intenbment  to  tbe  contrary. 

Cbe  Slurp  babe  founo  E]t;p?Eflp  tbat  Duckenfield  1030  infufficient 
at  tbe  time  of  tfie  Cfcape,  b)bicb  m$  toltfiin  Gk  SBeeK0  of  tbe 
time  toben  tbe  Action  ttia0  commenceb  h  to  tbat  babing  once 
founb  l)im  bifableo,  unlefg  it  appear  tbat  ge  tua0  of  ^bilitp  aftec' 

uiatb0i 
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fDacli0,  t|)e  Court  Ml  not  intzm  Urn  To  •-,  but  tatl^ei:  ttiat  U  toais 
infufficfentat  tlje  time  of  t|)e  Action  bjougfit,  fo?  tfiere  iJEitiffffronff 
Oirmtfes  of  It,  ano  tljece  tJEinjj  no  sccunu  tnitDin  tfie  Eeco?o  ta 
intenti  Ijim  fufficient,  a  fact  waj?  be  coUecten  t&at  (0  not  founn 

in  tfie  CICtOfCt,  Fulwoods  Cafe,  4  Co. 

The  King  verfus  Moor. 
Difference    A  B  information  toasi  bjougljt  upon  tfie  S)tatttteof  t5e4th 

between  a  ^-^^  &  5th  Of  Philip  aUD  Mary,  cap.  8.  tu()ic|)  Cnact0,  That  if 
prohibitory  any  Perfon,  &c.    above  the  Age  of  14  (hall  after  the  firft  day 

^ciaufe"'^  °^  %^^  (neitt  aftet  t^e  making  t|)e  @>tatute^  unlawfully  take 

whichgives^  Maid  or  Woman  unmarried,  being  within  the  Age  of  16  years, 

a  Penalty  in  ®^-  ^^^  P^*"^y  ^^^*  ^^^^^  ^^°  V^^""^  Imprifonment,  or  pay  fuch 

a  Statute,     Fine  as  (hall  be  affeffed  in  the  Star  Chamber,  anU  tftat  t^e  Defen» 

Dant  exiftens  fupra  aetatem  quatuordecim  annorum  0(0  tafee  a  poung 

^aio  ainap  unmattieo,  ano  feept  fiet  tljjee  oapis  contra  formam 
Statuti  5  upon  U)f)ic()  U  toajs  founo  <^utltp ,  ano  notu  moUeo  in 
Qcceft  of  3luogment« 

I4  3It  ms  fato  fo2  tU  DefenOant,  tf)att{;tsi  Court  couio  not 
5Ftne  ttm  upon  tW  @)tatute,  tiecaufe  tDgen  tlje  3lnfo2mec  enti< 
tle0  UmM  bp  a  S>tatute,  fie  niuQ  take  tge  cemeOp  tl^etetn  m' 
fctibeo  h  ano  fo  'tis  not  like  an  3infontiation  at  tl^e  Common 
Lafti,  fo?  in  fucS  cafe  tb!0  Court  mig!)t  fine  t&e  plaintiff, 

2.  at  is  not  atjetreo ,  tbat  tije  partp  offenoino;  uiag  abotie 
tU  age  of  14  pear0  at  tbe  time  of  tahinsi  but  onip  tbat  De 
being  abobe  tbe  age  of  h  fuclj  a  oap  bio  tafee* 

Where  S)ir  William  Jones  contra.     3f  tbe   ficff  ©bMiO"  b^tD  anp 

there  arc  tuelgbt  (u  it ,  'tis  to  bjiug  tbe  Partp  to  an  3lmp?(fonment  fo? 
not  Nega-  tbe  fpace  of  ttDO  pear0,  tabicb  i0  a  puniibment  Oirecteo  by  tbat 
live  Words,  ^tamte,  tut  tbe  fine  i0  iimiteo  to  tbe  Star  chamber,  anotbofe 
the  Court  ^jgnfgg  ^^[(^  ujgte  punittjable  tbere,  are  liiteuiire  to  be  puni- 
£e«yrf not  ^J^^  ^^^^^  becaufe  tbere  arc  no  Begatibe  too2D0  in  tbi0  Statute 
reftrained.  to  afa?iDge  tbe  autbo^ttp  Of  tbi0  Coutt,  tubicb  10  nebec  reftraitt' 
Mod.  Rep.si.  eo,  but  bjficn  tbe  Statute  Oirc(t0  before  tobom  tbe  Offence  (ball 
Sid.  359.      jje  CrieO,  ano  not  elfetobere,    3t  bias  toe  ©pinion  of  mp  lojo 

Cljief  31U(tiCe  Hales,    That  where  there  is  a  prohibitory  Claufe 
in  a  Statute,  and  another  Clauie  which  gives  a  Penalty ,  if  the 
Poftea.  Party  will  go  upon  the  prohibitory  Claufe ,  he  is  not  confined 

to  tiie  manner  expreflfed  in  the  Statute,  but  if  he  will  go  upon 
the  Penalty,  he  mufk  then  purfue  what  the  Statute  direfts. 

C6e 
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%\}t  ficft  part  of  tf)i0  €>tatute  f0  but  a  Declaratioit  of  tfje 
Common  lauji  tfje  feconn  Claufe  10  mtconuaiue  of  a  iieuj  tatu 
a0  to  tlje  Coutt  of  Star  Chamber,  but  !0  iiot  a  rcaciaion  as  to 
tlji0  Couctj  UJfjIclj  migbt  Ijafte  punifljeo  tlje  Dcfennant  if  ttfztz 
pan  been  no  fuclj  tm.  dje  fittt  Claufe  10  p?oljtfaita?p,  viz.  That 

it  ftiall  not  be  lawful  for  any  perfon  to  take  away  a  Maid  un- 
married, ano  upon  tljis  Claufe  tbis  Information  ijs  b^ougbt : 
^be  feconu  Claufc  is  Diftinct,  anb  Ditects  tbe  punlfljment,  viz. 

Upon  Conviftion  to  fuffer  Imprifonment  for  two  years.     I50ln  bp 

taMng  atoap  tbe  Court  of  Star  Chamber,  tbisi  p?ob(bito?p  Claufe 
(0  not  cEpeaiEb,  upon  UJbicb  a  ^an  map  be  Inbiaen  tuitbout  De- 
manbfng  tbe  penalty  •-,  anu  tbe  Statute  babinry  bicetfen  tbat 
tbe  ©ffence  fljall  bebearb  annbetermineu  before  tbe  l^npCoun^ 
til  U\  tbe  Star  Chamber,  0?  befo?e  tbe  Jui-ffE  Of  afftfe ,  anD  no 
jaegatiue  1110200  to  reflra{ntbt0  Court  i  tberefo^e  tbe  Cbief  3!U'  .p  p  - 
flice,  mo  10  tbe  3inm  of  *  Mfe  in  tbe  Cauntp  of  Middiefex,  •^'°-^''''"i^J' 
map  bear  ann  Determine  tbi0  ©ffence,  ano  bp  confequence  JFine 
tfie  pactp  if  be  be  founn  ©utitp* 

9s  to  tbe  feconn  ©b^crtion,  Cbat  it  i&  not  aberreb,  tbat  tbe 
Partp  offenbing  U)a0  aboue  tbe  age  of  14  pear0  at  tbe  time  of  tbe 
tailing,  itbab  been  better  if  it  btio  bzzn  fata  tunc  exiften'  (upra  xta- 

tem  quatuordecimannorum ;  but  nOtbJitbffanbing  'ti0lueU  enoUffbi 

toi  'tis  faib,  tbat  being  abolie  tbe  age  of  14  pear0,fucb  a  Dap  be  Din 
tafee,&c.  fo  tbat  it  cannot  be  otbettoife  but  tbat  be  ttja0  of  fucb  an 
age  at  tbe  time  toben  tbe  S^aiD  uja0  taken  b  anb  tbe  Surp  founo  bim 
<Sm'Itp  contra  formatn  Statuti ,  tiibicb  map  lihettJife  be  an  9nfU)er  to 
tbe  fi'rft  ©bi'ection ;  fo?  \)z  being  foanb  ©uiitp  contra  formam  statuti, 
if  tbere  be  anp  otber  Statute  tobicb  p^obibits  ann  punifljes  a 
Eiot,  tbi^  Information  i0a0  toell  grounbeb  upon  fucbj  a0  up^ 
on  tbi0  Statute  of  Philip  ann  Mary,  fo?  'ti0  ej;p?eflp  faiD,  tbat 
tbe  DefenDant  ann  otber0  Din  unlatufullp  affemble  tbemfelbes 
togetbet,  ann  riotofe  &  routofe  mane  an  Mmlt  upon  ber,  fa 
tbat  it  fbali  be  intennen  to  be  grounben  upon  (ucb  a  Hato,  as 
il^all  be  beffi  fo?  punlfljing  tbe  Offence* 

Cbe  Court  toete  of  C>pinifln,  €bat  uottuitbftanbing  tbefe  €X'  Curia. 
ceptions,  tbe  Information  bjag  gooD,  ann  UJa0  not  lifee  tbe  Cafe 
of  an  liiDictment  upon  tbe  Statute  fo?  a  fo?ceable  Cntrp,  Cbat 
fucb  a  nap  bp  fo?ce  ann  arm0  tbe  Defennant  niD  (gnter  into 

fucb  a  pOUk,  exilten  libcrum  teoementum  Of  J.  N,  aUD  if  be  notb 

not  fap  tunc  exiften'  tbe  InDirtment  is  naugbt,  bccaufetbe  |urp  639°'^  " 
map  enquire  of  a  tbing  Moiz  it  10  none  •■>  but  b^re  tbe  exiften 
being  anoen  to  tbe  perfon,  carries  tbe  fenfe  to  t6e  time  of  tbe 
Offence  committen. 

-  S  €()c 
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C^c  ®tmau  of  1  R.  3-  faKt&v  t&M  aH  ^jants^^  niatw  lip  Gefiut 
qae  ufe  befng;  o0  fttll  ^p  y  (ttati  ti€  gooD  ag^ainlt  |)im  atiD  giis^ 
i^gii!0,  anB  'tis  aOmDgeB  16  H.  7.  t^at  Ije  mm  not  fljEtotoSeit 
anii<tt)8Ete,  but  generatlp  exiften*  of  fiilt^ge,  aijQupont&eCJit' 
DciTCC  it  muft  be  fo  p?ouetr. 

Ml&ECC  a  tOtng  tclateis  to  t&e  ContJitton  of  a  ^m,  it  fljai 
be  ttpeo  111  tlje  Couutp  tiJ&ete  tfje  action  i0  laio ,  aiio  'tiis  nofe 
neceirarp  to  fap  in  Mjat  Coiimp  6e  igaffiinig&c  01  anCfqtutes 
mp  Crtijcn  ano  iFceenran  map  DcDifc  W  iSLano  in  Mortmain,, 
pp  t&eCudom  M  Loudon^  tijsenougl)  to  fap  in  pieaotng  ex- 
iften'  a  Citizen  ana  f  ceeman  iDlt|jo«t  fctting  i&ii^  UJ&cn  aniBP 
tBgetc* 

2f  a  ^an  be  jnntrte&fo?  not  coming  ta€lmth  'ti&  enough 
to  fap  exiften'  o!  tijc  Sgc  Of  16  peats ,  Ije  Di0  not  £Owie  t© 

C{)i0  i0  ^  £>£fence  punifibabie  at  Common  lato,  'tis  maloos 
in  (e.  OPttt  atimittttiQ;  'ttoas  an  iSDffenee  cteatetr  bp  tU  ^tattue^i 
tfiete  beinff  no  Begatine  luojns  to  p?o6ibitr  tW  €mn  bat6  a 
StttisliirtioM  to  punifij  tW  ©ffence,  if  tbe  Star  Chamber  fjaonot 
been  taken  aioap  -■>  foi  ti^e  partp  f^m  U&  election  to  p^oceeo  in 
tbid  Coutt  upon  tlje  p^obibitojp  Claufe ,  anb  tbe  3lti(iiee0  of 
aiTife  muff  be  fnteniJco  tie  3imu0  of  ©per  ano  Cetminee , 
Moor  564.  ^ibetettpon  t^  Defenoant  m$  Jfineti  500J.  and 
bowBD  to  U&  goon  'Be&aWottt  f 0?  a  fear* 


Entailed 
Lands  for- 
feited for 
Treafbn. 

Jones  57. 
I  Ventr.  299. 


Brown  verfus  Waiie. 

Upon  a  special  (KecHict  in  ejectment,  CibeCafc  ms,  viz. 
%w  Jalin  Danvers,  tbe  fatbei'  Of  tlje  Iclfo?  Of  tlje  piatn« 
tiff,  M&  in  Anno  Domini  1646.  Cenant  in  Cail  of  tbe  iLanois 
nolo  in  ^uettion  5  ann  m&  aftettDatusi  tnatumental  in  bringing 
tbe  late  l^ing  Charles  tobeatlj,  anD  fa  tuasguiltpof  pgfj  Ci;ea' 
fon,  anODpeD. 
9ftetft)atb0  t6e  M  of  painis  antJ  penalties,  mabe  13  Car.  2. 

cap.  15.  Cnact0)  That  all  tbe  Lands,  Tenements  and  Herediia- 
Uients ,  which  Sir  John Dufivers  bad  the  25th  day  of  March,  m 
the  year  1646.  or  at  any  time  (ince,  (hall  be  forfeited  to  tbe  King. 

QnQ  togetbec  tliefe  entaileo  %mm  iljall  be  fo^feiteD  to  tbe  I^ing 
bp  fojce  of  tW  ^(t,  m^  tl)e  ilElueaion. 

Wallop,  tu^Q  atgueo  (oi  tht  Plaintiff  faib,  ti^t  tliz  entailer 
Mm  foece  not  (ojfeiteb,  m  Eeafonis  mere, 


I*  CjDefc 


Mich.2  8  Car.  II.  in  Banco  Regis.  15 1 


1.  C&efe  JLattDg  eutaileo  ate  not  erp?ef0ip  namcn  in  t6at 

2.  €:enant  fn  Cail  ijatlj  6ut  an  mm  fo?  life  in  8i0lLanD0, 
ann  tljerefo^e  ijp  tljefc  mm  (AH  his  Lands)  t&ofe  iuIjicO  ate  en* 
tailco  cannot  be  intenBen  ^  fo?  if  U  gtant  totum  ftatum  fuum, 
onip  an  Clfate  foi  life  palTetD* 

3.  Cftefe  lanDis  are  not  fo^feitcti  bp  tlje  S)tatute  of  26  H.  8. 
cap.  19.  tunics  ffiues  t&e  foifcitute  of  entaileo  lanne,  in  cafe  of 

CteafOn  i  SecaUfe  %it  John  Danvers  mn  not  convifted  Of  it  6p 
Procefs  ,    Prefentment ,  Confeffion,   Verdift  0?  Outlawry,  tD&iC& 

t&at  Statute  fiotlj  tequire ,  fo?  5e  upen  befoae  anp  fuc&  Con* 
Diction. 

%tt  Francis  Winnington  t&e  l^ing0  Solicitor,   atffUeU  contra, 

t&at  entailen  lanti0  are  foifciteti  bp  tlje  act  of  pains  ann  penal* 
ties  5  ann  in  fpeafeing  to  tbls  matter,  U  conQoereo. 

1.  Cfie  mm  of  tbflt  ^(t* 

a-  $pouj  Cttates  Cail  tuece  cteaten ,  and  goto  forfeitable  foi 
^teafon. 

I*  C&is  act  recites  tbe  act  of  genera!  parbon,  Mjicb  bib  not 
intend  to  bifcbarge  tlje  lanbs  of  sir  John  Danvers  anb  otljets 
ft;om  a  jf  o^feiture. 

2,  3!t  recites  t&at  fte  teas  <©uiltp  of  i|)fgb  Creafon. 

3*  Cben  comes  tbe  enacting  Claufe,  Viz.  That  all  the  Lands, 
Tenements,  Rights,  Intercfts,  Offices,  Annuities,  and  all  other 
Hereditaments,  Leafes,  Chattels,  and  other  things  of  what  nature 
ibever,  o£  him  the  faid  Sir  John  Danvers  and  others,  which  they 
had  on  the  25th  of  March  1646.  or  at  any  time  (ince,  (hall  be 
forfeited  to  the  King  his  Heirs  and  Succeffors.  , 

2.  as  to  tlje  creation  of  :intails,  tbere  toere  no  ruc()  €Ifates 
at  t&e  Common  lato  ^  tbep  tocre  all  jf example  Conbitional,  anb 
poft  proiem  fufcitatam  tbe  Conbition  uias  perfojmeb  foj  tfi^ee  put* 
pofes* 

Viz.  Co  alien,  Co.  Lit.  19.  a.  2  Inft.  934. 

€0  jfo?feit. 

O?  to  cbarge  bJitb  a  Kent  ■■>  anb  tfius  tlje  latu  continueb  till 
15 E.I.  anb  tl)ere  ^abing  been  frequent  CJtlarrs  betmeen  l^ing 
John  anb  tlje  "Barons,  tlje  great  ^en  tben  obtaineb  t^e  Statute 
Dedonis  to  p?eferbe  tljeit  Cflates,  left  tlje  illie  occafion  fljoulb 
happen  again,  in  tDfiicb  'tiS'onlp  mentioneb,  tbat  tOe  Cenant 
in  Call  i^ouib  not  Ijaue  pouier  to  alien  ■-,  but  it  mas  men  knoion, 
tbat  if  be  coulb  not  alien,  be  coulb  not  forfeit,  fo|  before  tbat 
Statute,  as  be  migljt  alien  port  proiem  fufcitatam,  fo  tbc  2«bges 
aiujaps  conftcueb  tljat  Ije  migljt  forfeit,  sEdw.s.  14.  foi  forfeiture 

S  2  anb 


152  Mich.  28  Car,  If .  in  Banco  Regis, 


anti  aUenat(on  Dinaltnapg  go  IjanB  in  Dane,  i  Co.  175.  Miidmay'is 
CaCe* 

ann  fcom  tlje  malting;  of  tljat  Statute,  it  altoape  continueo  a 
fetlED  ano  receiUen  ©pinion,  COat  Cenant  in  Cail  coulQ  not 
alien,  until  Ijptlje  12th  of  Ed.  4.  a  Eecouetp  came  in,  bp  tu&ic& 
t&e  Cftate  Cail  map  be  tiacfeeo,  antJ  MjicD  is  noin  become  a  Com* 
ition  Mucance. 

Cljen  bp  tOe  Statute  of  4  H.  7-  cap.  24,  Cenant  in  Cailraig&t 
bau  Iji0  aiTue  bp  fine  anu  proclamation,  ano  all  tljis  toljile  it  m& 
not  tljougbt  tMt  fuel)  Lann0  coulD  be  fo?feiteli  foj  Creafon  5 
tDljiclj  ©pinion  continueomiEingallt|)eEeignofH,7.  fo?tlJongI) 
bp  |}i0  ^^atciage  tlje  Ocufe^  of  York  ano  Lancafter  uifix  uni* 
tED,  pet  tlje  <S?eat  ^en  in  tljofe  Dapis  tljougSt  tljece  migbt  be 
fome  ooubt  about  tbe  SuccefTion,  aftec  tlje  DeatD  of  H.  7.  tf  oe 
fljoulD  Dpe  tDit^out  3iirue ,  ano  tljetebp  tljofe  Diffei-ence^  migbt 
be  again  reUiUeO,  anu  tljerefoje  no  entseaboutg  toere  ufeD  to 
make  any  alteration  in  t^e  latn ,  till  aftee  tlje  Qeatlj  of  H.  7. 
9nD  aftec  W  Son  H.  8.  ijaD  Mm,  tfjofe  tioubt0  toetc  remobeD, 
ann  being  nebec  lifeelp  to  arife  again,  tljen  tlje  art  of  26  H.  8. 
tpas  mabe,  Wt^  giue?  ajfo^feltute  of  entaileo  lantus  in  cafe0 
of  Cceafom 

Cbe  infecence  ftom  tlji0  bJill  be,  tljat  all  tSe  €afe0  put  be* 
fo^e  tDe  26th  pear  of  H.  8.  ann  fo  before  entaileb  lanes  ojcce 
maae  forfeitable  fo?  Creafon  -,  anb  tuljece  bp  tljs  general  Words  of 
3LanD0,  Cenements  anb  l^eteUitaments,  'ttoas  abfubgeb  entaileo 
lanti0  bitr  not  pafs,  Bo  not  concern  tljiS  Cafe  •■,  but  noui  (incc 
tbep  are  mabe  forfeitable  bp  tljat  Statute,  fuclj  general  miu$ 
are  fufficient  to  ferbe  tbe  turn* 

'Bp  tlje  Statute  of  16  K.  2.  cap.  5.  entaileb  Lanbe  arc  not  fo?' 
feiteb  in  a  Prsmunire  but  buring  tlje  lifeof  Cenant  in 'i^ail; 

2  inft.  334.    becaufe  tbep bjere  not tben  to  be  fo?feiten  fo? Creafmt, Co.Lit.130. 

I  inft.  3-  3je  tljen  it  appears  tljat  tlje  Crime  of  ailjic&  Sir  John  Dan- 
vers  m&  guiltp,  teas  Creafon  5  anb  if  entaileb  JLanbg  are  fo?-- 
feiteb  fo?  Creafon ,  tljen  tuljen  t^e  aa  taitlj ,  That  he  fhaii 
forfeit  all  his  Lands  5  b^  tbofe  general  2:Op?D0  W  cntaileo 
iLanbs  fljall  be  forfeiteb  :  anb  tljouglj  b^  t!je  Common  lam 
tljere  can  be  no  attainbcr  in  tljis  Cafe,  tlje  partp  being  beab ; 
pet  bp  M  of  parliament  tljat  map  be  Done ,  anb  tfte  mm  in 
tbi0  act  amount  to  an  attainoer* 

Clje  intent  of  it  bjas  to  fo?feiop€(tate0  Cail,  toljiclj  map  be 
coiiecteb  from  tbe  general  mom^  fo?  if  afee'rimplei0fo?feit-- 
ebj  tljougb  not  nameo,  toljp  not  an  (£ft ate  Cail  t  efpeciallp  Cnce 
t&e  mtQ  Hereditaments  10  betp  comp?eljen0be,  anb  map  take  in 

bOtI)  tljofe  CftateSj  SpelmanSGlofTary  227.  2  Roll.  Rep.  503. 
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Sin  tlje  uccp  act  of  26  H.  8.  cap.  13.  Cftatcjs  Caii  ate  uat 

nsmeD,  fOI  tlje  COOIDS  are,  Every  Offender  convift  of  Treafon, 
^c.  fhall  forfeit  all  luch  Lands,  Tenements  and  Heredkanients 
which  he  (hall  have  of  any  Eftate  of  Inheritance,  in  ule,  polTef- 
fion  or  by  any  Right,  Title  or  Means,  &c.  ailO  ^ZX  a  ConftrUCtiOU 

|jat&  been  niaBe  tfjeceupou  in  fauaut*  of  tlje  Ccotun  h  fa  a  ^\^<: 
nitp  of  an  (gacIDom  intailen  10  forfeitable  bp  tljis  Statute  bp  tse 

22.(020  Hereditament,   7  Co,  94. 

3fte!;ftjatr!0  in  Hillary  Cerm  Rainsford  Cljief  3lufltce  CeUbeteD 
tbe  ©pinion  of  tlje  Court,  Cljat  upon  Conltrurtion  of  tlje  3(t  Judgment, 
of  Pains  ano  penalties  tfjts  CKate  Cail  \sm  fojfeiten  to  tjje 
i^ino:. 

|)e  agrecti  tlje  ©erieg  anti  p^ogrefs  of  (JEffatess  Cail  to  fiabe 
been  m  arguel!  bp  tlje  ©oUcito?  h  anu  tbat  tlje  Clueaion  noin  \xm 
tobetber  bp  tbe  M  of  pains,  &:c.  ecfates  Cail  can  be  foifeiteo 
unlefs  tbere  ace  erp^efs  SIlojos  to  tnfee  atuap  tlje  fo?ce  of  tbe  preface  to 
Statute  de  donis  conditionaiibus ;  fai  bp  tbat  Statute  tljece  aas  3  Co. 
a  fettleb  perpetuitp ;  Cenant  in  Call  coulo  neitber  forfeit  o?  alien 
bi0  Cflate,  no  not  in  Cafe  of  Cteafon,  ann  iF0?feiture  is  a  feinn 
of  Silienatian  s  but  afterUjarbg  ^  tbe  Eefclotion  in  Ed.  4.  an  aii= 
enation  bp  a  Common  Eecoberp  loas  confttueD  to  be  out  of  tbe 
fain  Statute,  anti  bp  tbe  Statute  of  fines  4  H.  7.  tobicb  is  u* 
pountieDbpa  fubfequent  Statute  of  32  h.  8.  cap.  36.  Cenant  in 
Cail  notteitblfanDinij  \yi^  fo?mer  reftraint  ban  potoer  to  alien  tbe 
Cftate  Cail  ann  bare  biss  3iffue  5  but  all  tbis  tubtle  bis  Clfate 
teas  not  to  be  foifeiten  fo?  Crenfon,  till  tbe  Statute  of  33  H.  8. 

cap.  20.  tUbiCb  gibes  Ufes,  Rights,  Entries,  Conditions,  as  well  as 
PoiTeffions,  Reverfions,  Remainders,  and  all  other  things  of  a 
perlbn  attainted  of  Treafon  by  the  Common  or  Statute  Law  of 
the  Realm  to  the  King,  as  if  fuch  Attainder  had  been  by  Aft  of 
Parliament. 

Cben  bp  tbe  Statute  of  5  s^.  ^  E^-  cap.  n.  'tis  Cnacten,  That 

an  Offender  being  guilty  of  High  Treafon  and  lawfully  convift, 
Ihall  forfeit  to  the  King  all  fuch  Lands,  Tenements  and  Heredita- 
ments which  he  (hall  have  of  any  Eftate  of  Inheritance  in  his  own 
Right  in  life  or  PoffefTion  5    bp  tOljiCb  Statutes,  tljat  de  donis 

conditionaiibus  imas  talicn  Off  in  Cafes  of  Creafon,  as  it  ban 
been  before  bp  tbe  refdution  \\\  12  E.  4.  ann  bp  tbe  Statute  of 
fines,  as  to  tbe  alienation  of  an  Cflate  Cail  bp  fine  ann  Ee^ 
coberp. 

3^f  tberefo?e  tbis  aa  of  pains,  &c.  usiil  anmit  of  (ucb  a  cofi» 
llruaion  as  to  ma^e  €ftates  Cail  foifett  ^  Ijere  10  a  Crime  great 

enougb 
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enous^  to  MetU  Tucg  a  sceat  putiifljment ,  a  Ccime  fm  Wtb 
t&e  patliament  Oat^  o^Decen  an  anniftctfacp  to  fie  fefiJt  fo?  euec 
toftf)  jfaflins  aiiD  l|)umiItatton  to  implo?e  tfjat  tt)e  (S5mlt  of  t&at 
innocent  OBloon  t^en  fljeo  map  not  tie  requften  of  our  poacc(tj) ; 
tDi0  tf)ep  eaeemen  aisanotliec  femii  of  Djtginal  ®tn,  tD§tclj  unief? 

tljUlS  erpf^teO  migljt  ertenD  not  onlp  ad  Natos  fed  qui  nafcantur 
ab  illis. 

anti  tijat  tW  ^(t  m\  aumtt  of  fuel)  a  Conacuctton  t|)efe  Eeafott0 
u  iFtom  t&e  general  comp^e&enfiije  ©ao?O0  mentioning  t&ofe 

tf)ing0  tofjiCb  ace  to  be  fO^fCiten,  viz.  Meffuages,  Lands,  Tene- 
ments, Reverfions  and  Interefts,to6iC^  laft  ElO?ll  flgntfieiS  tlfZ  Cffate 

in  tfie  LanD  aja  feell  as  t^e  lann  it  felf,  01  ot^etuiife  tlje  2B02D 
mud  be  conatuen  to  gaiie  no  tSta. 
2»  Cflatcs  Cail  are  not  nolo  p?oteaeti  bp  t&e  Claufe  in  tbe 

Inft.  334.      Statute  de  donis  *  Non  habet  poteftatem  alienandi,  but  are  fub» 

ita  to  tbe  fo?feiture  bp  tlje  9ct  of  H.  8.  tobicb  tfjongb  it  ettenbis 
to  Attainders  onlp,  pet  'tis  a  gooo  Eule  fo?  tbe  3utges  to  mafee  a 
Conftcuction  of  an  9ct  of  parliament  bp,  efpeciallp  in  fucb  a  Cafe 
ais  tljis,  iDberein  'tis  plain  tbat  tlje  jLatn  m  look  upon  tftefe  ©ffen-- 
Ders,  if  not  attaintcD,  pet  in  pari  gradu  toitij  fnti)  pcrfons,  and 
tberefoje  map  be  a  goon  Warrant  to  matte  tlje  like  Confiruaion  ais 
in  Cafeis  of  attainner* 

?.  "Becaufe  tlje  ©ffenoetjs  are  DeaUi  fo?bati  t&ep  b6rn  U'm'ng 
tbere  migljt  babe  been  better  rcafon  to  babe  conitrueb  tfjis  9(t 
not  to  ejteno  to  Cflates  Cailj  becaufe  tben  fomctbing  mig&t  be 
fo?feiteD,  viz.  an  Cttate  foi  life  5  ano  tberefoje  tbe  3(t  tooulD  fiff« 
nifie  berp  little  if  fucb  Conliruction  coulD  not  be  mabe  of  it  to 
reacb  Cftates  Call  of  fucb  pecfons  Uibo  icere  beab  at  tbe  time  of 
tbe  making  tbe  lab),  efpeciallp  Gnce  'tis  tnell  knoton  tbat  bibett 
^en  engage  in  fucb  Crimes  tbep  gibe  tobat  p^oteaion  tbep  can 
to  tbeir  Cftates,  ano  place  tbem  as  far  as  tbep  can  out  of 
Hanger* 

4*  3it  appears  bp  tlje  9(t  tbat  tbe  lalo  makers  bib  not  intend 
tbat  tbe  Cbilb^en  of  fucb  Oifcnberd  fljoulb  babe  anp  benefit  of 
tbeir  Clf ates,  becaufe  in  tbe  Piobifo  tbere  is  a  fabing  of  all  Cff ate g 
of  purcljafers  fo?  S^onp  bona  fide  paiD,  anb  tberein  alfo  a  parti* 
cular  Crception  of  tbe  fillife  anb  Cbilb^en  anb  l|)eirs  of  tbe  ©f» 
fenbers,  anb  if  tbe  M  mm  not  protect  tbe  Cffate  of  tbe  Cljil' 
tJ^en  tbougb  tbep  Iboulb  be  puccbafers  fo?  a  baluable  confioera- 
tion,  it  biill  nebet  protect  tbeir  Cdate  unber  a  boluntarp  Conbep' 
ante  mabe  hp  tbe  9nceao?,  efpeciallp  in  tbis  Cafe,  becaufe  tbe 
entail  carries  a  fufpicion  biitb  it  tbat  it  bias  beGgneb  biitb  a 
Piofpea  to  commit  tbisJ  Crime  5  fo?  S)ic  John  Danvers  bias  Cc' 

nant 
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uantmCaU  before?  annfntfie jjeac  1647.  UWS^MnetQbmv 
tljat  Ciitait,  anD  tljett  limit's  a  netu  Cffate  Call  to  [)tmrelf,  m  UiM 
tfjecE  IS  a  pobifiou  to  inafee  leaCca,  fo?  anj)  nitmbec  of  jieac0mi« 
on  UJ&nt  LiDes  foetjer,  (11  poireffion  0?  Eeuetfion,  uittf)  Eetit  o? 
ftjitfjout  It,  aiiD  tDi0  ti)a0  but  tbe  pcac  befaie  tbe  Ccime  com* 
niittED, 

5.  Clje  pjoWfo  fii  tbe   9ct  fo?  fabing  tbe  Cffatee  of  puc« 
£bafcr0  Dotb  protect  all  Conbepances  ano  aiTucancco,  &c.   of 

HanO  not  being  the  Lands  of  the  late  King,  Queeo,  Prince,  (^c. 
and  not  being  Land  fold  for  any  pretended  Delinquency  fince  the 
Srftofj^»e,  1641.  and  all  Statutes  and  Judgtnents  fuffered  by  the 
Offenders  from  being  impeached  5  fcom  b)!j(c|  It  aypeat0  t&at  tge 

parliament  loofet  upon  entaiicb  lanbg  as  fo?fetteU ;  fo?  tf  C;. 
flates  mabe  to  otlj^cs  upon  a  baluable  confibccation  Dab  neco  of 
a  Ipjobtfo  to  fabe  tljcm  ftam  f  ojfeituce,  a  fortiori,  t6e  Cftates 
out  of  b)bic&  tbofe  are  tistibeb  babe  neen  of  fucb  afabmg:,  an5 
tbetefoie  muft  be  forfeit  bp  tbe  m  5  fo^  toijtcb  Eeafonss  t&«f« 
Hanbs  are  fu^feites. 
^.s  to  tlje  great  €)b)ectton  lobteb  {J^tb  Um  mabe  anb  innfiea 

OntbeOtbeC  fibe,  anbU)biCb  i0  Trudgeons  Cafe,   22  EUz,  i  loft. 

130.  ^l)zte  CenantinCail  teas  attainteb  in  a  PfsmugiEe,  ann 
it  m$  abjiicgeb  tbat  be  fljoulo  forfeit  bis  JLanb  but  baring  U9 
JLife 5  foi  tbougb  tbe  Statue  of  16  R.a.  cap.  cap.  5.  cnaaSjTbat 

in  fucb  Cafe  their  Lands,  Tenements,  Goods  and  Chattels  ftiall  be 

forfeited  to  the  King  ^  pet  tbat  muft  be  unberftoob  of  fticD  an  €' 
ftate  nu  be  map  latofullp  forfeit,  antJ  tbat  is  buriiig  bis  aUJU  lifp, 
anb  tberefa?e  being  general  JCLiojbs  tbep  bo  not  tafee  atoap  tbe 
fojcc  of  tbe  gstatiue  de  donis,  fq  tbat  U&  tanbg  in  jfee  Omple, 
(01  «fe,  &c.  fljall  be  fojfeitcb,  but  tbe  lanb  cntalleb  fljsu  not? 
tiuring  W  life. 

OBiit  tbe  anftuec  is  plain :  m  in  tbe  Eeign  of  R.  2.  luben 
tbe  Statute  of  Prsmunire  toas  mabe,  €ffates  call  Uierc  unbet  a 
Perpetnitp  bp  tbe  faib  Statute  de  donis,  ujbicb  Statute  is  noui 
mucb  lusakeneb  in  tbe  i^oint  of  alienation  5  anb  tbe  Laiuis  quite 
altereb  fince  tbat  time  •■,  aitb  'tis  apparent  bp  multitube  of  pje* 
fibents  tbat  fucb  ffrict  Conffrnctions  babe  not  been  mabe  fince 
tbat  time  to  p^eferbe  esates  Cail  from  jf  o|feitures  uiitboiit  fpe« 
cial  ann  pactlailar  lllom  -■>  anb  tbcrefo?e  in  tbe  Cafe  of  Adaais  ^  co.  154. 
a»d  Lambert,  toijicb  i&  a  Cafe  in  point,  tbe  Slubges  tljcre  con= 
ffrueb  (Kflates  Sail  to  be  fo?reit  fo?  toant  of  fpeciai  Mom  in  tbe 
Statute  of  I  E.  6.  cap.  14.  to  fabe  it  ■■>  anb  tbat  luas  onip  a  iaui 
mabe  fo|  fupp?elfing  of  fuperflitious  Ofes  upon  a  poiitich  confiDe= 
ration  b  but  tW  i&  a  mucb  greater  ©ffence  intenbeb  to  be  pu» 
nffljeQ  b^  tbt0  M,  in  tubicb  tbere  ate  bemonfiration^  botb  from 
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t!)E  mem  ann  intent  of  tfie  tm  makers  to  mafee  tW  Cttate 
fo?feitEU  to  t&e  Ctoton  tlian  in  tliat  Cafe  fo  mucf)  telieo  on :  aim 
3iuiignient  tiiasi  gtsjen  acco^ntngip, 

Wyid  Dien  before  UuUgment  tuais  giUen  ■->  but  Suffice  Twifden 
faiD  be  toad  of  tijat  C>pinton}  anti  Jones  luttice  concurteo. 

Baflet  verfus  Salter. 

After  an  TBatt  adion  foj  an  Cfwpe;  tbe  Clucaion  toas  tobetfiEi:  tbe 
Efcape  the  J^  Plaintiff  map  tafee  out  a  Ca.  Sa.  0?  baue  a  Fi,  Fa.  againff  tbe 
Plaintiff  Defendant  after  tbe  @)bertff'  oj  <©aoiEr  uoluntarilp  fuffer  bim  to 
may  have  gf^gpg .  JJ^J  (jj^  ^j^^y^j  ^j,£m|j,  j^qj  fyjg^  jj  jq  jjg  argueD,  becaufe 

s  iFa'T  ^^  ^^^  ^^^»  ^^"'J'  f^"^^^  '^J^^  ^^  ^^  ^^  ^^^  Election  of  tbe  piain= 

eai'nft  the  tiff  to  ^0  tit^t  h  anD  upott  a  mat  of  (£rroi  b?ougbt  in  tbe  Ex- 

SherifF.      chequer-Chamber  tbe  lubges  tbere  tuete  Of  tbe  fame  ©pinion  X 

"But  in  tbe  totQ  Cbief  luftice  Vaughan's  time  tbe  Court  of  Com- 

inon  Pleas  ftiecc  UiWDeOj  bUt  'ti0  fince  fCttleO,  i  Roll.  Abridg. 

901,  902. 
3if  tbere  be  an  Cfcape  bp  tbe  piaintiffo  confcnt,  tbougb 
u  K  K  S^  ^i^  notintenn  it,  tbe  HattJ  is  barn  tbat  tbe  Debt  fboulD 
rnnfeS  nf  ^^  tbetcb?  Difcbargec  5  as  tobere  one  toas  in  eitecution  in  tbe 
the  Sheriff  ^'"8^  ^^"^^'  ^"^  ^^^^  p^opofals  luere  mabe  to  tbe  plaintiff  in 
he  could  *  fiebalf  of  tbe  p^ifoner,  Mi^io  feeing  tbere  toas  fome  lifeelpboon  of 
never  take  an  9ccommoiiation  confenteb  to  a  Meeting  in  London,  ann  De* 
him  again,  Gceli  tbe  p^ifouer  migbt  be  tbere,  \i\\io  came  acco?tiinglp,  ann 
^"'.  ^^%  tbis  toas  beio  to  be  an  Cfcape  ftiitb  tbe  *  confent  of  tbe  plaintiff, 
Plaintiff     g„^,  ^g  jQmg  ^gijgj.  afjg^  ijg  i„  (gyecution  at  bis  Suit  fo?  tbe  fame 

Peck  verfus  Hill. 
/«  Communi  Banco. 

Bond  good  TACBC  upou  a  1301111  b^ougbt  againft  tbe  Defennant  as 
given  in  i_J  aominiffrato?,  tobo  pleaos  tbat  be  galje  anotber  'Bono  m 
difcharge    ^\q  otDu  j^ame  in  bifcbarge  of  tbe  firff  Xono ;  ano  upon  Iffue 

M  f^^^^^'  ^'''"^^  ^^  ^^^  ^"""^  ^"^  ^1^^  Defcnoant  ■■>  auD  it  tuns  mo&eD  tbat 
Mod.Rep.i2i.  jnQg^^g^t  niigjjt  i^Qj  jjg  g^tjgQ  hereupon,  becaufe  it  toas  a  bau 

piea* 
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•But  North  C6(cf  Iiuflice,  anu  Wyndham  anti  Scroggs  3!tta(ce0, 
Uiece  of  £Dpiman  tljat  it  tnag  a  gooQ  pea,  becaufe  tl[)ere  toa^ 
otfjec  ©Eciicit?  gltjen  tijan  to^at  tlje  plaintiff  f)aD  before ,  fo?  upon 
tbe  ficll  TBonn  fje  mas  oni?  Ipafale  de  bonis  inteftatoris,  tjut  noto 
l)E  miff&t  be  cbarpDin  Ijis  oiiiin  Eigljt,  tcljicf)  map  betuell  faiD  to  ^o  lu  nsb. 
be  in  full  fatisfaction  of  tlje  fictt  Obligation  h  fo?  tuljcce  tbe  Cott' 
tition  id  fo?  payment  of  ^onp  to  tbe  part?  bimfelf,  tbece  if  6e 
accept  anp  collateral  tljing  in  fati^faaion,  'tigi  gooD. 

3!f  a  ©ecutitp  te  giben  bp  a  @)tcangec,  it  map  bifcbatge  a  fo|« 
met  oaonb,  anD  tbis  in  effect  is  giben  bp  fucb :  ^nD  tid  not  like 
tbe  Cafe  in  Hobert,  tobece  a  'Bonb  toa0  giben  hp  tbe  fame  partp 
upon  tbat  betp  bap  a  former  'Bonb  bias  papablej  anb  abfubgeti 
not  a  goob  bifcl^atge  ■>  toi  tbe  Obligee  m&  in  no  bettet:  conbitioit 
tban  l)e  m^  befoie. 

3luffice  Atkins  DoubteH,  but  tnclineb  tbat  one  'Bonb  cannot  be 
bifcbatgen  bp  gibing  anotbec,  tbougb  tbe  Difcbarge  be  applieO 
to  tbe  Conoition  of  tbe 'Bono-,  ano  fo?  tljie  be  citeb,  Cro.  Eiiz.  ^^0  can  85. 
716, 727.  toijicb  U)a0  a  Cafe  abfubgeb  fo  in  pointy  anb  tbere^ 
foje  tbiis  piea  upon  Demuctec  fljoulo  babe  been  obet^tuleb^  pet 
Gnce  IJffue  toa^  tahen  upon  ft,  anb  a  aetbict  fo;  tbe  Defenbant 
tbe  piea  is  belpeb  bp  tbe  Statute  of  J-ofeiis,  32  H.  8.  bete  being 
a  Ditecc  affitmatibe  aub  Ji^egatibe. 

•But  as  to  tbat,tbe  Cbief  Suffice  anb  Scroggs  juffice  tepneli,t6at 
an  immaterial  Iffue  no  biaps  arifing  from  tbe  ^attet;  iis  not 
belpeb  h  as  an  aaion  of  Debt  upon  a  Bonb  laib  to  be  maoe  in 
London,  anb  tbe  Defenbant  faitb  tbat  it  bjas  mabe  in  Middiefex, 
anb  tbis  is  ttieb,  'tis  not  aibeb  h]^  tge  Statute  but  tbete  muit  be  a 
Eepleaber* 

Xutbecaufe  ft  toasffuo^n  tbat  tlje  Obligo;  (tobobiast^efn* 
teffate)  bias  alibe  foue  peats  after  tbe  time  tbat  tbe  feconn 
•Bonb  ms  giben,  anb  fo?  tljat  teafon  it  coulD  not  be  giben  upon 
tbe  accompt  oftljeDefenbants  being  liable  as  9bminiaratoj,  but 
mud  be  intenbeb  a  CBonb  to  fecure  a  Oebt  of  bis  oton,  tberefoie 
a  n^  Ctial  bias  gtanteb 


Cool^ 
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Cook  and  others  verfus  Herle. 

Covenant  ¥15  Covenant  5  t5e  Cafe  toag  t&te:  Charles  Cook  maHe  n 
will  lie  in  X  3lofntute  to  Mary  |)ig  liSlfe  fo?  Ufe,  anD  Weo  tortljout  aiTuE  i 
the  perf(>  tlje  Hann  Defcenoeo  to  Thomas  Cook  1)10  TS^otfiet  aito  ^eir,  mi^Q 
naity  tho  gjantjj  an  annuttp  o?  Ecnt  Charge  of  200 1.  per  annum  to  tSe 
i«^eSedPaintiff0mCcuafo|Mary,  anD  tljl0  Ujag  to  be  (It  mUm  of 

by  the  Sta-  ^6  ^  ^^iO  lOintUtC,  Habendum  to  them,  their  Heirs,  Executors,  Ad- 
tute  of  U-  miniftrators  and  Affigns  in  Truft  for  the  faid  Marji  for  Life,  toit&  3 

fes,  which  Claufe  Of  Dtffcefs  anD  a  Cotienant  to  pa^  t&e  200 1.  per  annum 
makes  a  to  t^c  falD  Ctttffee0  fo^  tf)e  ufc  Of  tfic  faio  Mary ;  tfie  'B^eacfi  af« 
Diftrefsthegpe5tpa0  tftatt^e  DefenDant  dan  not  paiot&e  Jaent  to  t&em 

proper  re-  fo,  tjjg  yfe  ^^  j^^^^^ 

M^Ripsij  ^&e  Defennant  BcmucceD  fpeciallp  foi  tfjat  it  appcats  6?  t&e 
'  ]^lamtfff0  oton  Qietning  tgat  liete  i0  a  (^^ant  of  a  Eent^CDarge  fo; 
iffe,  mi^tct)  10  ejcecuteti  bp  tge  @)tatute  of  ^(t$,  mn  tljetefo^e  tgere 
ougtit  to  ^atie  been  a  Di(fi;ef0  fo^  Bon'papntent,  Mjic{)  10  tbe 
pjopettemeiip  giDen  bp  t^c  statute,  ano  tU9  Action  m\  not  lie 
intt)e  petfonaltp. 

3.  '€:t0  faiD  tge  Defendant  tiio  not  pap  it  to  ti^e  piaintifiT^ 
fm^t  ufe  of  Mary,  Vi^cW  a  Begatibe  pregnant  anu  iniplie0  ttiat 
It  toa0  pain  to  t]&em« 

3,  '^i$  not  auecceti  tbat  tfie  ^onp  tDa0  not  paiD  to  Mary,  anQ 
if  'ti0  paiD  to  l^er,  tl^en  tibe  'B^eacli  iis  not  Uiell  afitgneti. 

Ex  parte  'But  giccfeant  Baldwin  foi  tfje  IgJiaintiff  teplpeD,  tfiat  it  toag 
Quer.  not  3  Clueffton  in  t&i0  Cafe  toljetget  t|)i0  IBlent  Cliatge  U)a0  ttt-- 
cttten  bptSe  Statute  o?  not,  fo|  quacunq^  via  data  an  Action  of 
Covenant  toill  liej  anotgat  tlje  'Bjeac!)  tt)a0  aOtgnen  accomtng 
to  t^e  moins  of  ti^e  CoDenant,  antiTo  prima  facie  'ti0  toell  enough  s 
(01  if  tbe  DefettDant  m  pap  tlje  i^onp  to  tge  piaintifr0  te  map 
plean  it,  ann  fo  6e  map  ithetuife  if  be  pain  it  to  Mary. 

Curia.  Clje  QToutt  toete  ali  of  Opinion  tbat  tiji0  laent'Cbarge  itias 

etecuteD  b^  tbe  Statute  of  <SXU9  bp  tlje  ei;p2ef0  mom  tbeceof, 

which  executes  fuch  Rents  granted  for  Life  upon  Truft,  a0  tb(0 
Cafe  i0,  and  transfers  all  Rights  and  Remedies  incident  thereunto 
together  with  the  poffeffion  to  Cejiuj  que  ufe ;  fo  tbat  tbOUgO  tfjC 

poiDet  Of  titf!taining  be  limiteti  to  tbe  Ctufi^0  b^  tW  Dq^'D,  pet 
bp  tfie  Statute  tiibicb  tran0fec0  tfjat  poujet;  to  Mary,  f^e  map 
tmrn  alCo  h  but  t^i^  Covenant  being  coilatecal  cannot  be  ttanO 

*  C&e 
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C&e  Claufe  of  Dlffccfg  bp  tU  e]t;p?efj3  moM  of  tfie  act  ts 
giben  to  tlje  Geftuy  que  ufe ;  but  fjece  is  a  Double  Eemccp,  bp 
Oiffrefis  0?  aaion  --,  fo?  if  tlje  IclTa?  alTtgn  bis  linteceft,  ano  tbe 
Eetit  10  accepted  of  tbe  afTigneE,  pet  a  Cobcnant  Meg  apiiilf  tbe 
i-efffe  fo?  Bon  papiiient  upon  tbe  ei;p?ef0  Cobenant  to  *  pap  i  To  *  Hayes  ««^ 
if  a  Eent  be  gcanten  to  s.  ano  a  Cobenant  to  pap  it  to  N.  foj  Bickeiftaff.  . 
m  ufe,  'tis  a  gooti  Cobenant*  c^"' w 

anb  It  b)a0  agceeb,  tbat  tbe  affignment  of  a  'Bieacb  accoibing 
to  tbe  WioVi&  of  tbe  Cobenant  \$  goob  enougb,  anb  tbat  if  anp 
tbtng  be  bone  Wth  amauntis  to  a  performance,  tbe  otbet  Goe  mu(f 
pleab  it  ■■>  as  in  tbis  Cafe  tbe  Defenbant  mtgbt  babe  pleabeb  tbat 
flje  ^onp  bjas  pato  to  Mary,  tobicb  is  a  performance  in  fublfance, 
imt  tt  (ball  not  be  intenbeb  toitbout  pleabing  of  it  j  SUbereupon 
aiubgttient  bjas  giben  foj  tbe  IgJIaintiff. 

Read  verfus  Dawfon. 

DC'BC  upon  Xottb  againtt  tbe  Defenbant  as  Ctecuto? :  Repleader 
aiTuE  bjas  fopneb  tobetbec  tbe  Defenbant  bab  9ffets  or  after  anim- 
not  on  tfje  tbittietb  bap  of  November,  bJbicb  bias  tbe  na^  on  ^^"^^"^^  "- 
Wtl)  be  iS?ib  tbe  fica  notice  of  tbe  Plaintiffs  originaKHHcit,  anb 
St  tUftiS  fcunb  for  tbe  Defenbant,  tbat  tbcnbe  bab  not  affets* 

3It  tsm  mobeb  for  a  Repleader,  (becaufe  it  bias  faio)  tbis 
fuas  an  immaterial  SilTue,  for  tbougb  be  bab  not  affets  tben  pet 
if  tie  bab  anp  afterbiarbs  be  is  liable  to  tbe  plaintiffs  aaion. 

"Bitt  Barrel  @)erjeant  mobeb  for  lubgmcnt  upon  tbis  ^let^ 
Ufrt,  bp  reafon  of  tlje  Statute  of  32  h.  8.  bJbicb  belps  in  Cafes 
of  ca^ifpleabing  or  infufficient  pleabing.  'Cis  true,  tbere  are 
manp  Cafes  Wt^  after  ^etbict  are  not  aibeb  b^  tbis  Statute, 
as  it  tbere  ate  tm  affirmatibes,  tt)bicb  cannot  make  an  SIffue, 
or  bJben  after  a  Craberfe  31ffue  is  jopneb  ftiitb  an  hoc  petit 

quod  inquiratur  per  patriam  5  tljfS  iS  nO  31ffue,  a  Anderf  6,  8c  7.  y^i^,  jj^ 

@a  if  ttiere  be  no  piea  at  all,  as  if  an  action  is  brougbt  againtt  Hob.us.' 
•Baton  anb  feme,  anb  (be  pleabs  onlp,  a  Cro.  288.  %q  if  tbe 
Pattp  ptttsbitnfelf  fuper  patriam,  bJbctc  it  (boulb  be  trieb  bp  Ee« 
corb,  or  if  tbe  piea  be  notbing  to  tbe  purpofe,  or  lie  not  in 
tSe  ^outb  of  tbe  parties,  Cucb  immaterial  :jffues  as  tbefe  can^ 
not  be  goob. 

€be  bifference  in  Moor  B67.  is,  if  tbe  piea  on  bJbicb  tbe  3ffue 
fs  fopneb,  batb  no  colourable  pretence  in  it  to  barr  tbe  plaintiff, 
or  if  tt  be  againff  an  erprefs  Eule  in  tbe  lab),  tbere  tbe  Iffue  is 
immaterial,  anb  Co  as  if  tbere  bias  no  3lffue ,  anb  t&erefore  'tis 

€  2  not 
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not  atneD  bptlje  S>tatute^  but  ff  it  gatf)  tlje  countenance  of  n 
legal  piea,  tijougb  (t  toant  necelfarp  mattcc  to  mafec  it  fufftcient, 
tftete  ajali  be  no  EepieaCec,  bccaufe  'tie  ftelpeu  aftet  €IetDict. 

^ece  tbe  patties:  onip  noubt  tubetijec  tbete  luete  Mzw  at  tbe 
time  of  tbe  notice,  anb  'tis  founo  tijete  biete  none,  anD  fo  3itX0Q' 
tnent  m&  to  be  gtben  accoibinglp  ■■>  ano  of  tbat  £Dpinion  M&  tbe 
tugole  Coutt. 

nswt  3lufiice  Atkins  ttia0  cleat  of  ©pinion,  tbat  if  tbe  partiess 
foin  in  an  immaterial  Me  tbece  fljall  be  no  Eepleabecbecaufe 
'tis  befpcb  aftec  eietbirt  hv  tbefc  OLlojus  in  tbe  Statute,  viz.  Cany 
Idue  0  '€i&  not  faiD  an  SITue  foineo  upon  a  materia!  point  b  anQ 
tbe  intent  of  tbe  Statute  inas  to  p?etoent  Eepleabetg^  ann  tbat 
if  anp  otber  Conaturtion  fljoulb  be  mabe  of  tbat  M  be  ms 
of  ©pinion  tbat  tbe  3lubgei3  fate  tbete  not  to  eirpounb  but  to 
ttiafee  a  lato  -,  fo?  bp  fucb  an  anterpjetation  mucb  of  tbe  benefit 
fntenbeb  bp  tbe  aa  to  tbe  pattp,  mp  bao  a  dJiema,  UJoum  be 
teftraineb. 
Curia.  Cbe  otbei:  3!uCices  tuete  all  of  ©pinion  tbat  flnce  tbe  malting 

of  tbi0  Statute  it  ban  been  altoaps  allottieb,  anb  taUen  &0  a  bif* 
fetence,  tt)at  toben  tbe  31irue  ms  pecfectip  matetial  tbcre  (boulQ 
be  no  Eepleabet  b  but  tbat  it  m$  otbettoife  vafitxz  tbe  lifue  toais 
not  matetial. 

anb  3lttttice  Scroggs  assfeeb  mertilp,  %t  Debt  be  b^ougbt  upon 
a  "Bonb  anb  tbeDefenbantpleabs  Robin  Hood  otDcit  in  a  OUoob, 
anb  tbe  l^laintiff  fopns  IfOie  tbat  be  m  not,  tbi0  i0  an  immate* 
rial  Mue,  anb  (ball  tbere  not  be  a  Eepleaber  in  fucd  Cafe  aftee 

(KecbiCt  ♦   Ad  quod  non  fuit  refponfum. 


Beaumont  verfus 


Waeer  of  'T^P^  Plaintiff  bjiitgs  an  action  of  Debt  upon  a  3iubgment 

Law.  J.    obtaineb  againil  tbe  Defenbant  in  a  Couct  'Bacon,  babing 

beclateb  tgere  tn  an  Action  m  tbe  Cafe  upon  an  AiTumpfir,  anD 

cecobereb. 

Cbe  Defenbant  came  to  wage  his  Law,  anb  m$  reabp  to  Ctneac 

Sid.  ^66.      tijat  jjg  o^gj  (jjg  Plaintiff  notbtng  -■>  but  tbe  Court  belb  tbat  be  Ujast 

not  toell  abbifeb,  fo?  bp  tbe  Eecobetp  in  tbe  inferio?  Couct  it  be» 

came  nob)  a  Debt,  anb  biae  otuing  ^  anb  being  aplteb  fobettjerlje 

bab  paib  tbe  ^onp  j  be  anftnereb  tbat  be  otoeb  notbing :  m\)ttZ' 

upon  tbe  Court  conclubeb  tbat  be  bab  not  paib  it,  anb  tberefo^e 

tgep  fbouio  not  nbmit  {lim  to  toage  W  HaU)  toit&out  bringing  fuffi* 

cienc 
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cfent  Compurgatojg  to  ftoear  t^at  t&ep  belicSjeD  lie  ftuoje  Ccut6  5 
liiit  fticf)  not  appeatinff,  tlje  Defentiant  defecit  de  Lege,  anti  3uDg» 
mmt  Ijao  been  giuen  a0ainftijim,but  Ije  offereD  to  b^ing  t&e$^onp 
recoijeceri  aiio  tlje  GEoffg  tnto  tlje  Coutt,  ann  to  go  to  a  nem  Crpal, 
it  fceino;  a  berj?  batD  Cafe  upon  bim  at  tbc  fo?nict  Crial,  lubere  tbe 
DemfinQiBa0ofaCiiUt-Eentof  i8d.  per  annum  ^  tbe  Defenoant, 
p?omifet!,  tljat  if  tbe  Plaintiff  mm  fljeto  big  €itlc  anB  fatiisfie  bitn 
tjat  be  bau  a  JRigbt  to  nemann  it,  be  luouiD  pap  bim  tU  Eent^  ana 
at  tbe  Crpai  ejipieCs  SDatb  tuas  mane  of  a  p^omife  to  pa^j  upon 
fiJbicb  tbe  HXttUa  toais  obtaineo  ■■>  Hjztzm  it  tuais  tben  ucgeU  tbat 
tbe  Iftefbolo  vdouIo  come  in  queftion  upon  tbat  Piomifc,  ann  fo 
t^e  infettoi  Cout;t  coulD  balie  no  luti^tiiction. 

ann  aftectijattig  tbe  ODbief  3uaice  faio,  tbat  it  batf)  hkn  arr* 
I'uDgeD  in  tbe  Kings  Bench  tbat  att  infetio?  Coutt  cannot  boID 
piea  on  a  quantum  meruit  fo?  Moi^  uone  out  of  tbe  Jucisuiction 
tbougt)  tbe  p^omife  be  mane  tuitbin  5  anD  tbat  be  ^netu  tubete  a 
pecfon  of  fiualitp  intenuing  a  S^actiage  toitb  a  laop,  pjefenteti 
Sec  luitb  a  SIciDel,  ano  tbe  S^ai;tiage  not  taking  effert,  be  b?ougbt 
an  Mm  of  Detinue  againft  ber,  anti  flje  taWng  it  to  be  a  <^ift 
offeceD  to  toage  bet  tm ;  but  tbe  Couct  tuas  of  S)pinion  tbat  tbe 
p?opettp  toas  not  cbangeo  bp  tbis  (©ift,  being  to  a  fpecifical  in« 
tent,  anD  tbeccfo^e  idouid  not  anmit  bet  to  no  it.  Quod  nota. 

Styleman  verfus  Patrick. 

AB  action  on  titz  Cafe  m&  bjougbt  bptbe  paintiff  againil  Cofts^ai- 
t!)6  DcfenOant,  fo?  eating  of  biis  «S?af0  tuitb  bis  ©beep,  fo  '°"'^^- 
tfiat  i)z  coulD  not  in  tam  ampio  modo  enfop  W  Common,  tbete 
mag  a  ^etDict  fo?  tbe  paintiff,  ann  it  toag  nolo  moben,  tbat 
lie  (IjottID  baDe  no  mo?e  Coffis  tban  Damages,  becaufe  tbIS  M$ 
a  Ccefpafs  in  its  oiun  natute ,  ann  tbe  3lunge  of  SliTife  ban  not 
cettifien  tbat  tbe  Citle  of  anp  lann  vuag  in  queaion. 

•But  tbe  Coutt  toete  all  of  ©pinion,  tbat  tbis  Cafe  ioas  not  Curia. 
fijitbin  tbe  Statute. 

f  0?  it  toas  not  a  ftiliotou0  Action,  becaufe  a  little  tiamage 
tjone  to  one  Commonet:  ano  fo  to  ttoentp  map  in  tbe  tubole 
luafte  it  a  great  aairong  •■>  if  tbe  Caufe  tuece  fcinolous  tbe  3Iuogc 
of  aifff e  map  math  it  to  be  fucb  bp  tjettue  of  tbe  Statute  of 
49  Eiiz.  cap.  6.  ann  tben  tbete  iijall  be  no  mo?e  Cofls  tban  Da« 
masjes;  ann  tbougb  in  tbis  Cafe  tbe  Plaintiff  ijatb  in  hl&  De« 
clatation  (ec  out  a  Citle  to  W  Common,  pet  tbe  Citle  of  tbe 

tann 
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HanlKmmot  polTfblp  come  in  queflion,  anQ  tljecefoje  not  to  be 
certifieu  a!Oi  in  Cafes  of  CteCpas  •■,  nettbec  (0  tfiece  anp  neeu  of 
a  Cetttficate  if  it  appears  bp  tde  peanins  tDat  t&e  Citle  of  tde 
lanti  is  in  quelttom 

€de€otttt  being  againttt&e  Defentiant  as  to  tbe  Co0S;  W 
Council  tgen  moDeo  in  atteft  of  3luiigment,  becaufe  tbe  paintiff 
fets  fonO  If0  IBlislit  to  tibe  Common  onip  bp  tuap  of  Eecital  toitd 
PoAea.  a  cumque  etiam,  &c.  tfiat  ^t  gaD  a  Ei&bt  to  Common  in  fuc5 
a  place,  fed  non  allocatur  j  fortis  affitmatiDe  enougl^,  anD  aftet' 
maros  tie  is  cgatgeQ  tDitl)  tioing  tbe  plaintiff  Damage  ?  anD  fo  tge 
Cafe  is  not  like  to  an  Action  of  Ccefpas  quare  cum  ge  OiD  a 
CtefpafS)  foi  tbete  tde  fenfe  is  impetfect. 


DE 


M3 
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Term.  Sand:!  Hill. 
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James  verfus  Johnfon. 

IB  Ctefpafg,  t&e  Defeituant  juffifieD  6?  a  Prefcription  to  %  £/'»?«. 
6aUe  €oll,  ann  31ffue  beins  fopiteo  tfoceupon,  tfie  Sutp^j^ere  'us 
fouttH  a  fpectal  mma,  in  tD»  t&e  Cafe  upon  tf)e  pieali=  pJ^J^  "f- 
fnffs  tnasJ,  viz.  -Befoie  t&e  Uiffolution  of  p(o?(e0,  tlje  ^an.        ^ 
noi  note  in  tfie  polTeflton  oe  t&e  iDefenoant,  m^  parcel  of  tlie 
Pn'o^P  of  6.  tt){|fcD  came  to  t^e  Ctoion  bp  tfje  fata  OiSbiution; 
anil  t&e  l^ing  mane  a  *^?ant  tfietcof  to  ^(c  Jervas  Clifton,  in 
jFee,  tosetgec  toltb  tlje  fato  Coll  adeo  plene  as  t&e  p^toj  tiati 
it  h  anD  tge  Defennant  baling  tm^U  notan  a  Citle  Dp  feue^ 
tal  meCne  ^iTtginments,  claims  hv  Dettue  of  a  leafe  from  ^ic 
jervas,  foi  feben  peats  tgen  in  being ,  alleoging  tbat  tge  faiQ 
&it  Jervas  ano  aU  tfjofe  toljore  (Senate  be  bao  mtgbc  talte  Sou ; 
ann  mbetbee  tbis  peaning  bp  a  Que  Eftate  to  babe  Kigbt  of 
Coll  teas  goon  in  late,  tbe  lutp  boubteo* 

Baldwin  g)ecfeant  fo?  tbe  paintiff,  arguen  tbat  tbe  3!uffifica«  ex  parte 
tion  teas  not  goon,  becaufe  tbere  ate  tteo  fo?ts  of  Coll,  viz.  Quer. 
Coll  tb^Qugb  ann  Cou  ttabeife,  ann  is  in  t^z  Swings  ^igb 
^{Uap,  ann  tbe  otbet  in  a  ^ans  oten  %oii ,  ann  it  notb  not 
appeac  fo?  tebtcb  tlje  Defennant  batb  fuffifien*  3If  itbefojtbc 
ficff,  tbm  be  ougbt  to  CEjete  tbat  be  bin  malte  a  Caufeteap,  oi 
(ome  otbet  tbing  tbat  migbt  be  an  anbantage  to  tbe  pairen< 
gets,  to  entitle  btmfelf  to  a  Pefcription  5  but  if  it  be  foi  tbe 
otbet^  tben  be  muff  alfo  ffjete  it  teas  fo^  pafftng  upon  bis  ^oil, 
tebicb  implies  a  Confinecaiion,  22  Affize,  Keiw.  148.  Pi.  Com. 

236.  Lord  Berkley's  Cafe,     i  Cio.  710.  Smithz/cr/w/Sheppard  5  bp 

tebicb  Cafes  it  appears  tbat  tbe  juffiftcation  ougbt  to  be  certain. 
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d)en  00  to  tlje  point  in  Cluettion,  {)e  fain,  tijat  Coll  cannot 
be  appurtenant  to  a  ^anno?,  anD  fo  t|)E  pieaBing  bp  a  Que 
eitate  (0  not  gooti  h  but  if  tljat  (boulD  be  aumtttcD,  pet  tije  ^an* 
no?  being  bettcu  in  tbe  Ctotuu  bp  tbe  WfTolution,  tDe  Coll  tljeii 
became  in  gcofs,  ano  couio  ne\)er  aftec  be  uniten  to  tlje  s^annoi, 
01  appuctenant  tbeteuntOt 

TSutit  Uja0  acgueti  fonbe  Defenuantbp  Maynard  ®er(eant, 
anb  tbe  tu&ole  Coutt  toetc  clear  of  ©pinion,  tbat  tbe  3|llue  m& 
upon  a  particular  poiitt,  anb  tbeCitle  toa^  abmitteD,  anb  tbat 
notbing  tematneb  in  queffibn  but  tbe  )^oint  in  pleabing*  ^nn 
as  to  iDbat  bab  been  obiecteb,  Cbat  CoU  cannot  belong  to  a 
^annoi,  'tis  quite  otbetvuite^  fo;  an  abbouifon,  aEent,aCol(, 
01  anp  l^jofit  appjenber  map  be  appurtenant  to  it.  Ci0  true  a 
Sj^an  cannot  pjefcribe  bp  a  Que  Eftate  of  a  Eent,  9bbob)ton,  Coll, 
&c.  but  be  map  of  a  ^anno^  to  b)bicb  tbefe  are  appenbant^ 
^  'tJ0  liHebJife  true,  tbat  if  tbe  Defenbant  bab  faib  tbis  tuas  Coll  fo| 
pairing  tbe  ^igbbiap,  be  mult  fljeb)  fome  caufe  to  entitle  bim^ 
felf  to  tbe  taking  of  it,  m  bp  boing  fometbing  of  publico  ab< 
bantage* 

'^ut  tbi0  general  U)ap  of  pleabing  is  tbe  moft  ufual,  anb  (o 
ate  tbe  p^efibents,  anb  it  ougbt  to  come  on  tbe  otber  fibe,  anb 
to  be  allebgeb ,  tbat  tbe  Defenbant  p^efcribeb  fo;  Coll  in  tbe 
^tgb'biap^  anb  in  tbts  Cafe,  tbougb  tbe  ^anno;  came  to  tbe 
Crobin,  tbe  Coll  tematneb  appurtenant  mil,  anb  fo  it  continU' 
eb  biben  ft  bias  granteb  out*  ^\iz  bifference  is  betiueen  a  tbing 
b)bicb  b)as  ojiginallp  a  jflobier  of  tbe  Ctouin,  ano  otber  tbingsi 
bJbicb  are  not,  as  Cataiia  Feionum ,  &c,  if  fucb  come  again  ta 
tbe  i^lng ,  tbep  are  mergeb  in  tbe  Crob}n  ■■>  but  'tis  otberbiife 

in  cafes  of  a  Leet,  Park,  Warren,  Toll,  6cc.  bJbJCb  tocrc  fitff  Ctca- 
teb  bp  tbe  filing,  9  Co.  Abbot  de  Strata  Marcella'g  Cafe*     ®a 

tbat  tbis  Coll  is  not  become  in  grofs  bp  tbe  bilTolution,  bJberC' 
upon  Subgment  biasf  giben  fo;  tbe  Defenbant* 

Sir  William  Turners  Cafe. 
Amend-       T^€bt  qui  tarn  &c.  fo;  loo  1.  againC  @)ir  William  Turner, 

ment  not    J^  being  a  31uftice  of  peace  in  London  ,  fo?  bcnping  bis 
after  iflue  agjatrant  to  fupp;efs  a  feoitious  Conbenticle  of  one  ^;.  Tur- 

joyned.       ^^^^  j„  New-ftreer.     CbiS  Caufe  ftJaS  tO  be  trieO  bp  Nifi  prlus 

tbis  Cerm,  befo;e  tbe  Cbief  :iuaice.  9nb  nob)  tbe  plaintiff  ma* 
beb  toamenb  ontMoiw  in  tbe  Declaration,  bibecefn  be  b)as 
mtfiaften,  fo;  iz  dab  laib  tbe  i^eeting  to  be  at  Turner's  ^an< 

Gott 


'tis 


Hill.  2 8  &  2 9  Car.  II.  in  Banco  Regis.  1 45 

Qon  ^oufe,  anD  upon  CiKiuirp  U  unnernooo  tfje  place  of 
^ettins  tuas  not  at  Ijiss  ^anfion  l|)oufe ,  6ut  at  a  little  nh 
fiance  fcom  it,  anD  fo  p?apti  tlje  too?Q  ^anQon  miff&riie  ficucfe 
out. 

'But  tfje  Cf)t£f  3lufftce  fain,  t^at  aftet  311f«e  jopncD,  anu  tfie  cuna 
Caufe  fet  Dotun  to  be  ttieD,  anD  t|)t0  betno;  a  penal  Statute,  no 
PieCnent  coulD  be  ^mi\  of  an  9menDment  in  fucO  cafe,  ann 
tljecefo^e  tuoulD  not  make  tW  tU  fttff,  ann  fo  leatie  toa^  gitien  to 
t^e  l^latntiff  to  Dtfcontinue  upon  papment  of  Coa^. 

Brown  verfus  Johnfon. 

JB  accottipt  t  %\)z  Plaintiff  ueclateis  ajjainlf  t&e  Defenoant,  rj^-^^^ 
fOJtIjat  upon  tfje  fitff  of  March  22  Car.  2.  &  abinde  tO  tlje  fitff  where 

Of  May  27  Car.  2.  ^e  tua0  W  ISapIiffj  anD  Eeceitjei;  of  80  piggss  made  pa'r- 

Of  jE^eaD*  eel  of  the 

iflue  not 

C&e  DefenDant  pIeaD0,  tfiat  ftom  t|)e  faiD  fitilDap  of  March  goo''- 
22  Gar.  2.  to  t&e  fiCfl  Dap  Of  May  27  Car.  2.   ije  Uias  not  tfie 
piaintiff0  O^apliff  oi  EeceiDet  of  t&e  faiD  80  ^m&  of  leao, 

£c  hoc  paratus  eft  verificare*    CO  ti)i!3  tlje  PaiUtiff  DenuitteD,  anD 

alTigneD  fpeciallp  foa  caufe,  tfiat  tijc  timeg  fcom  tfie  ficft  of  March 
to  tfie  ficfl  of  May,  atc  maDe  parcel  of  t&e  aitue ,  tofiiclj  oug&t 
not  to  be,  becaufe  t&e  plaintiff  in  Ijis  Declacation  mutt  alleDge 
a  time  foi  f  o?m  fatte,  but  tlje  DefenDant  ougftt  not  to  tpe  Sim 
up  to  fuc&  time  alieDgeD,  fo?  Ije  migljt  (ja^e  faiD  &e  loagi  not  OBap* 

liff  modo  Sc  forma. 

anD  fo?  tW  tlje  Cafe  of  Lane  anD  Alexander  iuas  citeD,  tubere 
tfie  DefenDant  bp  dectment  maUeg  a  Cttle  b^  Copp  of  Court 
Eoll,  granteD  to  Ijim  44  EHz.  anD  tlje  plaintiff  replieis  Ijis  Citle 
bp  tije  Ulie  <25?ant ,  i  janii  43  Eiiz.  Clje  DefenDant  maintain^ 
&l!S  'BatPj  anD  trauecfetlj  tljat  tbe  Cluecn  i  Junii  43  pear  of  bee 
Eeign  granteD  tbe  faiD  lanD  bp  Copp  •■>  anD  upon  Demurrer  it 
toad  aDfuDgeD,  tljat  tbe  traberfing  of  tlje  Dap  id  matter  of  fub= 
fiance,  tuljiclj  being  maDe  part  of  tbe  ?.ffue,  id  naugbt. 

•But  on  tbe  otbet  fiDe  it  toag  objerteD,  tljat  time  i0  material, 
anD  tbat  in  ^ctiono  of  9ccompt  'tis  proper  to  malie  it  parcel  of 
tbeSffue^  fo?  a  ^an  map  be  TBapliff  fo?  ttuo,  but  not  fo?  tb?ee 
pearg,  auD  a  Eeleafe  map  be  pleaDeD  from  fucb  a  time  to  fucD 

a  time,  Fitz.  Accompt  30.  Rait.  §ntry  f.  8.  19  pi.  i.  f.  20.  pi  6. 
f.  22.  pi.  3« 
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I.  C^Eti  €j:ceptton0  taere  taken  to  tfie  piea ,  firff,  fo?  tfiat 
t!)e  Plaintiff  IjaUing  cftargeD  tfie  Defentiant  as  Eeceil3ec  of  80 
Pieg0  of  leatii  t5e  DefenDant  pleaO0,  anotfjat  Setua^notEe^ 
ctiMet  tljereof,  but  uotlj  not  fap  of  anp  part  tljereof  5  fo?  toUc^ 
rcafon  tlje  Court  IjelD  tlje  piea  ill,  becaufe  Ije  migljt  tetain  79, 

anD  pet  not  Soplgp,  but  to  pleaD  gcnecallpneunques  Recep- 
tor i$  toell  enoug()^  t&ougf)  it  m^  utgco  tljat  if  it  Ijan  been 
founu  againfi  Ijim  upon  fucD  an  Ifltie  tf)at  Ije  &ao  receiUeD  anp 
parcel  of  tlje  lean,  Ije  fljoulD  fialje  accorapteu,  24  H.4.2 1 . 2  R0II.3. 

14.  52H.6.  33.  Fitz.  Accompt  16.  Cro.  Eliz.  850.  Fitz.  Accompt 
14.  Raft.  Entry  18,  19,  20. 

.  2.  Clje  Defendant  concluDe0&  hoc  paratus  eft  verificare,  fngece* 

as  it  fljOUlD  be  &  de  hoc  ponit  fe  fuper  patriam  5  but  tlje  COUCt 

D^ubteii  of  tlji0,  becauCe  it  toa0  not  Cpeciallp  atfignen. 

Poftea.  5-  "^fie  Plaintiff  cbacgen  tlje  Defenbant  as  U&  TBapIiff  upon 

tbe  firff  of  March,  auD  tbe  Defenbant  pleabe  tbat  be  teas  not 
U»  'Bapliff  from  tlje  firff  of  March,  fo  be  ej;clube0  tbat  bap ,  ana 
tlji0  tbe  Court  belb  to  be  incurable,  anb  Itkebiife  tbat  tlje  time 

2  Sand.  317,  ougljt  not  to  be  maoe  parcel  of  tbe  aiTue,  anbfo  3lubgment  toag 

^'^'  giben  quod  computet. 

Abraham  verfus  Cunningham. 
Adraini-     TB  a  fpecial  eJerbict  in  Cfectment,  tbe  Cafe  upon  tbe  picati« 

ftnitor  fells  J[  ing0  1030,  Viz.  @)ir  David  Cunningham  being  pOffeffeb  Of  a 

i  Terni,  af-  ■gj^gj m  f^j  ^zm^  mabe  U^  mnii  anb  tberein  appointeb  bts  g>ori 

terwai-dsan  gjj^  f^^^^j  Cunningham  tO  be  lji0  C):eCUtO?,  ailb  bpcb*     giic  Da- 

appSrs^and  ^'^  tbe  Ctecuto?,  in  tbe  pear  1663.  mabe  m  CflJilUlfo,  aim 

renounces,  t&ereitl  appOiUteO  David  Cunningham  U&  @>on,  anb  tUJO  OtbeC0 

yet  the  Sale  to  be  b!0  €i;ecuto?05aitb  \iym  5  tbofe  tbJO  Cjrecuto|0  u^z,  anb  B.  a 

wasadjudg-  g)tranger  tafee0  out  ^bminiffcation,  cum  Teftamento  annexe,  ano 

ed  void,  cantittues  tb(0  abminifiration  from  tbe  peat  1665.  to  tbe  peac 
I  ventVs  1^7 1-  in  ftJbicb  time  be  mabe  an  aflignment  of  tbl0  Cetm  ta 
tbe  JLeffo?  of  tbe  plaintiff,  toi  tobicb  be  bab  receibeb  a  tboufana 
pounb0:  anb  in  tbe  pear  167 1.  tbe  fucbibing  crccutoi  of  g)ic 
David  tbe  €j;ecuto?,  mabe  ©atb  in  tbe  arcbblfbop0  Court,  tbat 
be  neber  bearn  of  m  €;c({atoj0  a:aill  'till  tljen,  no?  ebec  faui  it 
befoje,  anb  tbat  be  im  not  mebleb  U)itb  tbe  C(!ate,  noi  teimnu 
an  tbe  C]cecuto?tbip :  €ben  a  Citation  goes  to  fljeuj  caufe  bJbp 
mansc^e.  tOc  abminiatation  iboiUb  not  be  rcpealeb,  anb  Sentence  m& 
Biocn  tbat  it  fljoulb  be  tebokcb  ^  upon  Wch  tbe  Ct;ecuto|  cn» 
ter09  anb  ti)e  lefibj  of  tlje  plaintiff  entteb  upon  btni» 

c  €610 
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€1)10  Cafe  InaS  atffUCO  bp  Saunders  f02t&e  Plafntfff,   anHExpanc 

Levints  foMlje  Defendant,  ^no  fitff  it  toao  faio  In  bcfjalf  ofQuer. 
t9e  patniiff ,  t&at  t&e  aut!jo?itic0  m  tfje  'Boofes  toece  (trans 
on  W  CDS,  tfjat  tbe  ficft  aommmratfon  uia0  tuetl  gcanten ,  'Cfjs 
tcne,  It  ia  ^an  tna{te  aSBill,  anD  aDmimttratlon  10  scanteD, 
ano  t|)attElUIi0  aftettoatUdp^oiieD,  Tuci)  aDmimficatton  tg  Doio, 

a^  in  GreysbrOok  anO  Foxes  Cafe,  PI.  Com. 
Xttt  in  XW  Cafe,  aftec  t^e  neatf)  of  S)it  David  Cunningham 

tde  Cjcecuto;,  {)t0  Cefiatoj  id  Dean  llntefiate^  foj  to  ntafee  an 
€icecuto2  tbece  mua  be  fittt  tlje  naming;  of  Dim  h  tgen  tOece  mut 
'  te  fome  concutting  act  of  W  oion  to  neclace  W  alfent,  tgac 
8e  tuill  tafee  onus  executionis  upon  Ijim,  fo?  no  man  can  make 
anotDec  Ccecutoj  againft  W  tnill  h  (0  tljat  if  after  tge  neatlj  of 
tbe  firft  Cirecuto?,  tfiofe  otfier  ^irecutojs  appointed  bp  bim,  ban 
mane  fucb  a  Declaration,  as  tbi0  furbiblnff  Crecuto?  batb  Once 
Hone,  tbelr  Ceflato?  ban  bpcD  3Intelfate,  7  E.  4. 12, 13. 

€be  Creciito?  is  maoe  bp  tbe  Ceifato?,  ano  tbe  OjtHnarpiis 
cmpotoeceD  bp  tbe  Statute  to  mafee  tbe  ^omlniftrato?  tnbere  tbe 
perfon  tiles  \Snte(tate  h  fo  tbat  'tis  plain  tbere  cannot  be  an  ^XZ' 
cutoj  anti  atimlniOratoi  botb  togetber:  3lf  be  tobo  id  mane  fa 
taltetb  uponblm  Ions  after  tbe  €0111  to  be  Crectttoi,  tc  ibau 
tnatte  blm  fucb  bp  relation  from  tbe  time  of  tbe  oeatb  of  tbe 
Celfatois  but  bere  is  no  (iSjrecutoi  noi  eber  toas:  'Cistrue,  tbae 
one  loas  namen,  but  as  (oon  as  be  beam  of  tbe  ^lill  be  renotin^ 
cen^  ant)  tbecefoje  tbere  being  no  Crecuto^  in  tbls  Cafe,  m 
tbing  nob)  can  blnner  tbe  ^bminiitration  to  be  granted  cam 

Teftamento  annexe. 

3If  tbe  €eaato2  fljoulD  tipe  intiebteti,  o^  babe  Debts  dioing  ta 
blm,  ann  tbeCrecutoj  refufes  pobate,  ano  renounces  bl!S€ji:< 
ccut(^lbip,  aDttUniaration  mud  be  granteo,  fo?  Lex  (ingit  ubi 
fublifttt^quitas,  anbtbc  Cicecuto?  bablng  a  poffibiUtp  to  be  fucb, 
ann  bp  W  refafal  becoming  no  Crecuto^,  tobp  QjoulD  tbe  bare 
naming  of  blm  to  be  an  Crecuto?,  babe  relation  to  mafte  fucb 
aominiflrationboitif  fincc  'tis  not  tbe  Bame,  but  tbe  Doing  of 
tbe€)ffice  bJbicb  makes  blm  Crecuto?,  Dyer  372. 

3f  all  tbefe  €recutois  bao  npen  after  iaDminidration  tbus  ctfm* 
mitteb,  it  cannot  be  fato  tbat  tbep  eber  toere  CrecutoiS« 

Cbere  can  be  no  inconi^enlence  tbat  tbls  ^bminiftration  fboulD 
be  goob  5  fo;  'tis  ludtbat  Creoito^s  il)oulQ  babe  tbelr  Debts,  anQ, 
purebafo^s  fljouin  be  fccure  in  tbe  tblngs  purcbafco. 

3If  tbe  Cedato?  t^S  intiebteti ,  an  iSaion  totll  lie  againfi  an 

Crecuto?  de  fon  tort,  fo?  fucb  Dcbt,  Uiblcb  Crccuto?  1)8  aitogetber 

as  tDjongiul  as  tbe  ^bminiarato^  to  U)bom  ^omlnlftraton  is  com^ 

•^  a  2  mitteOj 
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mitten,  aiiu  tlje  mm  afteiMttig  p?oUeti  fcp  tfte  rigljtful  €m\i' 
to?  h  aiiti  tf  fuel)  €j:cciuo?  of  W  oiutt  toiong  be  poffeCTeti  of  a 
teem  fo?  peatis,  anu  a  CreDito?  recouerg  againfl  6tm,  tljat  Cce-- 
cuto?  fljais  IjaDe  tlje  Cerm  in  fatisfaction  of  W  Debt  5  ann  b?  t&c 
fame  teafoii  fljaU  ti&e  ^Qmuiiffrato?  tece  Ijaise  a  goou  title  to  tfiiiES 
Cemi  toljfclj  §e  folo  fo?  dje  papment  of  a  iuff  Debt,  atiD  tbece  10 
no  aiitljojity  fo?  maiung  CacI)  aQmtniliratton  SjoiO,  iinlefg  it 
be  tDijeie  tlje  Cyecuto?  p?oDe0t§e  ISili,  but  neuer  tufjen  t)e  ce«. 
nouncerf).  ■  -.  ^  .  =t^f  ?=;  :*u^'r 

Ex  parte       Xut  ott  tfje  otbec  tM  it  m&  faiD,  tfjatan  €i;ecuto?.af  atr 
Def.  erecuto?  ijatlj  all  ifje  3lnteccfi  U5f)fc&  tbe  ficft  CKecuto?  ban  5  fo* 

tbat  being  an  Cyecuto?,  tlje  anminilitation  ganten  bp  tbe  ©201=, 
nacp  !0  toils,  ano  tije  renunciation  aftetUJartig  fljall  niebec  mafec 
it  goon  i  ano  tW  will  appear  bj?  tlje  tiiffeceiit  Slntetefts  ftibit&< 
tbe  ©iBinarp  ano  tlje  ef recuto?  baije  bp  lat»»  ; ; 

1.  €f)e  €)?Dinai;p  o?iginaU)j  tan  notbing  to  no  toitb  tbeCflate 

*  Godolph  59  Of^S^  31ntel!ate,  fo?  *  bona  inteftati  capi  folent  in  manus  Regis. 

'  ^ftEi-is)atD0  tajo  Statutes  tuece  mane,  Mjiclj  cffabliOj  lji0  poUJ= 
ct5  tlje  fiill  tBm  Wtftm.  i.  cap.  19.  ann  tlje  otijec  ujag^i  E.  5* 
c.  1 1,  ^et  no  pomec  ^m  tljerebp  giben  Ijim  to  nifpofe  of  tbe  <Soon0 
to  lji9  clan  ufe,  0?  to  tlje  life  of  anp  otljec;  Ijebanonip  a  pioper- 
tp  recundutn  quid,  ann  not  au  abfolute  ann  uncontcoulable  .Eigljc 
intbeCfiate*  ^>ul  rjoir.'is  v 

2,  Tgut  tbe  Crecuto?  batb  a  Eigbt  ann  3!ntece(f  giben  to  Ijim 

*  c    Mid-  ^P  ^^^»  ^'^J^"  ^  ^'^^  *^  ^^^^'  ^"^  ^^^i'  *  teleafe  befo?e  piobate  5 
dfcton'sCafe.  If  1)8  t|)etcfo?e  Ijatlj  au  abfolttte  Eigbt,  anntbe€)?ninacp.batb  onlj? 

a  quaiifien  pjopettp,  bob)  can  be  gtant  tbe  ^nminifttatton  of  t^e 

(Soon05  tubicb  at  tbe  fame  time  ace  latofullp  beKen  in  anotbec? 

^uppofe  t&e  a£j;ecuto?  fells  fucb  ©oann  to  one  ^an,  ann  tlje  Zrj-. 
caft  83       rainiiit:ato?  to  anotbet,  tbe  ©ale  of  one  of  tbem  mua  be  boin; 

ann  fo?  tbe  fain  Eeafons,  ann  h^  tbe  conaant  coutfe  of  tbe  iLatu 

it  mail  be  tbe  latter, 
at  batb  been  obfecteb,  tbat  ijztt  ftiais  no  Cicecuto?  at  all,  on-- 

Ip  one  namen^  o?  if  it  be  aomitten  tbat  tbece  tua0  an  Crecu- 

to?,  pet  bis  cefufal  (ball  relate  to  tbe  time  of  tbe  gnminiltra. 

tion  committen ,  ann  maUe  tbat  goon  tubicb  migbt  not  be  fo 

befo?t. 
'But  m  to  tbat,  be  fain  tbat  bete  m&  an  C^ecuto?  appointcn 

bp  tbe  cs^iill,  )jib(}  ban  an  ^intereff,  ann  ^bminillration  being 

granten  to  anotbec ,  'tis  boin  ab  initio ,  ann  bJljat  is  once 
Mod.R€p.jr4.  ^wn  cannot  be  mane  goon  bp  anp  fiibfequent  att,   lo  Co. 

62.  a. 

»;cre 
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^ere  toag  n  toatit  of  poioEt:  in  fjim  Mjd  dio  Efji0  ^a  ^  foi  tfjz  ©i« 
tiittarp  coiilD  not  gcaiu  ^Dinuufftatiou  ujIjeit  tijcce  is  ait  Ci;ecu» 
to?,  anD  tfjecefojE  no  relation  fljall  tie  to  mnkz  tfjat  goDB  Mjicfj 
tuas  once  Sjotn  ^  but  if  it  IjaU  bern  onlp  DoiQafcle  It  niigljt  5aUs 
l30?n  tJtfjetluife. 

3  Eelation  map  be  to  (nable  tlje  Pattp  to  tuo^^zt  t!je  ©ooSd 
of  tlje  Jnteftate,anD  to  puniaj  CrefpaiTes  ;  a^  if  a  ^mi  Uz  poflv f^ 
fcB  of  <©ooBj3,  ann  a  ^(tcange!;  conUert  tijewi,  anu  aftetiuatQ^  ^ann= 
niKcation  is  gtantet!  to  s,  tijig  aQininifitation  (Ijair  celateto  tlj€ '  2  Roii.  Ak. 
time  of ilje  Heatlj  of  tbe  3iitteaate,ro  tfjat  l}z  map  maintain  Ccouec,  5^^- 
befoie  tijE  SDjDinar p  fjati  committeti  it  to  Ijim,  hut  it  Mil  neuet  aiu 
tDe  ^m  of  tfje  igiattiejs  to  a-uoip  tljem  bp  Eeiation  ^  a0  if  a  ^m 
mafees  a  iFeoffment  to  a  f  erne  Coum,  anD  aftstUJacBS  ueMeg'' 
tbe  fame  Lano,  tbe  |)u0banli  Difagcfeg,  tbt^  Ujall  Uu  reUition 
between  tbe  Pattieg,  fo  m  tbe  |)u0knD  Hjall  not  be  cbatgeD  in 
cattiaffCiS}  butit  fljailnotmahetbeboinDcMe  gooB,  3C0.  sS.b. 

Butler  <i»^  Baker's  Cale. 

%a  it  av^an  mafees  a  Eeleafe,  anB  aftetteaiBig  get  lettet0  of 
auminifltation,  tbat  fljall  not  relate  to  make  Us  Eeleafe  gcoD  to 
bacrbimj  neitbes:  fljall  bis  refiiral  of  tl)z  Cs;2cut0>i!jtp  Do  iUhZ' 
caufe  at  tbe  time  of  tbe  Eeleafe  0?  tbe  refufai  tbece  luas  not  anp 
rigbt  of  ^aioii  in  bim  5  fo?  tbat  commences  in  tbe  one  Cafe 
after  abminiflration,  ano  in  tbe  otber  after  tbe  Piobate  of  tbe 

imi 

BotlDitbffantiittff  fucb  refufal  tbfs  Crecuto?  map  aftertuaVas  Godoipii:i4i. 
abmintdcc  at  W  pleafure,  ann  intermeDble  toitb  tbe  ^aom  of 
tbe  Ceftato?,  anu  if  tbe  ^aminifftation  fljoulD  be  goon  alfo,  tbeti 
tbep  Bjoum  babe  a  potuer  ober  tbe  fame  Cttate  bp  tuio  Cities  at 
tbe  fame  time,  tobicb  cannot  be.  ^  r 

Cbe  greateft  argument  tubicb  can  be  b?ongbt  againft  tW  10  ab 
ioconvenienti,  becaufe  it  Cannot  be  fafe  to  puucbafe  untier  an  $10« 
mittifirato?,  Onceaeilill  map  be  concealeD  foi  a  time,  an5  af* 
tertoarbS  tbe  latoful  Citecuto?  tberein  appointeb  map  appear  5  but 
tbis  is  mo?e  proper  fo?  tbe  CQltsttom  of  a  parliament  to  reb^efs 
tban  tbat  tbe  laui  IbPUlb  be  altereu  bp  a  ftibicial  C£termination  of 
tbe  Court,  auD  tljerefoje  be  piapen  31ubgment  fo?  tbe  Defensant* 

Cbe  court  toas  of  ©pinion  tbat  tl)z  iDibinarp  cannof  grant  Judgmene. 
auminiflration  Uibete  tbere  is  an  Csecuto?  nameb  in  tljz  CQIill, 
anntbercfo?e  gabe  3iu^gment  fo?  tbe  DefeiiDant  againf!  tbe  aen' 
life  of  tljts  %txnh 


The 
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The  Lord  Townfend  verjus  Dr.  Hughes.   In  C,  B. 
nr*^^  Paitttlff  blOUgl&t  an  9rtton  of  Scandalum  Magnaturo 

T^uHiTan  A   fo?  tftcfe  2210100  fpoUeu  of  Dimbpt&e  DefenOant,  viz.  He 

Aftionof    is  an  unwdrthy  Man  arid  ads  againft  Law  arid  Reafon:    OpOH 

Scandalum  Bot'dEfuHt?  plcaOeu,  tfie  Cafe  toa^  tcieo,  ano  tlje  31ttcp  gauc  t^je 

MagTihtum.  piatttttff  4000  i.oatnagesi* 

M0d.Rep.a3s.  ciie  Defenoant  ijefo^e  ttje  Crfal  ntaoe  ail  poHHiIe  fubmiflioit 
to  mp  lo^Q  h  U  lienteQ  tf)e  fpeaMng  tfje  ^0200,  anu  maoe  €)atti 
t^at  be  neDer  fpo^e  tbe  fame  -■>  afcec  tbe  Cctal  be  ittteioife  ati^ 
tijelTeti  totn^  ILojoa0  before,  maMng  feiietal  P2oce(tation0  of 
bf0  3limocenci'  x  'But  babins  once  in  a  l^aSiion  faio,ib^be  Ccointti 
to  fubmit  3  ^V  lojli  fo2  tbat  Eeafon'  toOulD  not  tentit  tbie  Da^ 
mase0  -■>  it  toa0  tbetefoje  mobeti  f02  a  neb)  Crpal  upon  tbefe 
Eeafon0« 

I*  xecaufe  tbe  CHIitneireg,  bibo  p^obeD  tbe  WiQMi  biete  not 
pecfon0  of  Ctebit,  anb  tbat  at  tbe  time,  b^ben  tbep  Uiete  al< 
lebg£ti  to  be  fpolten,  ntanp  Clet;gp>nten  Vazxz  in  Company  biitb 
tbe  Defenbant  anb  beatb  no  fucb  ^10200  fpoken. 

2*  3t  toa0  Ctoo^n,  tbat  one  of  tbe  3ur?  confcffeb,  tbat  tb^p 
gabe  fucb  Steat  bamage0  to  tbe  plaintiff  (not  tbat  be  M9  bam< 
niGeb  To  mucb)  but  tbat  betnigbt  babe  tbe  greater  opportunity  to 
fbeb)  bitnfelf  noble  in  tbe  remitting  of  tbem« 

3*  ^nb  bibtcb  b)a0  tbe  principal  Eeafon,  becaufe  tbe  Damage0 
biece  exceflibe*  » 

Curia;         €be  Court  beiibereb  tbeir  iDpinion0  feriatim  ^  anb  firif, 

€be  Cbtef  auftice  North  faib,  3ln  Cafe0  of  jFine0  fo?  criminal 

^attf  r^  a  S^an  10  to  be  fineb  bp  Magna  Charta  tnitb  a'  Talvo  con- 

teriemento  fuo  ^  anb  no  fine  i0  to  be  impofeb  greater  tban  be  i0 
able  to  pap  5  but  in  Cibil  Mon0  tbe  patntiff  i0'rQ  recober  bp 
toap  of  compenfation  fo2  tbe  bamage0  be  batb  fuffaineb,  anb  tbe 
3urp  are  tbe  proper  aubge0  tbereof, 

W^i'^  10  a  dibil  artiou  b?ousbt  hv  tbe  Plaintiff  foi  mom 
(poUn  of  bim,  W.t\iii  tbepare  in  tbeir  obin  nature  actionable, 
tbe  3iurp  ougbt  to  confiber  tbe  bamage  uibicb  tbe  partp  map 
fuffain  h  but  if  a  particular  aberment  of  fpecial  bamage0  mai^0 
tbem  actionable,  tben  tbe  3lucp  are  onlp  to  conQber  fucb  ban)age0 
80  are  alceaop  futtaineb,  ano  not  fucb  a0  map  bappen  in  fururo, 
becaufe  for  fucb  tbe  plaintiff  map  babe  a  neU)  aaion  :  Ipe  faib 
tijat  a0  a  3lubge  be  coiuo  not  tell  Uibat  balue  to  (et  upon  tbe  iDpo* 
'.  ;  nouc 
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nouc  of  ii)z  Plaintiff,  t6e  Siucp  fialje  gitjen  4000 1.  an5  tSecefo?e 
Ije  coulD  neit&ei;  leCfcn  tlje  @)um  o?  grant  a  netn  Ccial,  cfpecf* 
allp  Jince  bp  tfje  am  tOe  3lucp  ace  3luDfi;es  of  tlje  Damagess  5  nm 
it  tuoulD  be  uccp  inconUenient  to  craminc  upon  toijat  account  t&ep 
geue  tijeic  Cletnict  ■-,  tljep  Ijabing  fount!  tlje  Defendant  guiltp  tin 
Miz\3z  tf)z  C2Iitnefl"egf,  ano  &e  coulD  not  notu  malte  a  Doubt  of  tbeiK 
CccDilnlitp. 

Wyndham  3IUltiCC  aCCOjUcD  in  omnibus. 

Atkins  3uflice  contra,  cijat  a  netD  Ctial  Cjoulb  be  BtanteD, 
foi  'ti0  ebecp  flaps  practice,  ano  be  temembieo  tbe  Cafe  of  Gouid- 
fton  a»d  Wood  in  tbe  Kings  Bench,  tobece  tbe  Plaintiff  in  an  ^aism 
m  tbe  Cafe  fo?  ©Ho^iis  fo?  calling  of  b(m  Bankrupt  tecobecen 
1 500 1.  ann  tbat  Coutt  gcanteti  a  nctu  Crpai,  bccaufe  tbe  eamases 
tnete  etcelTibe. 

Cbe  3lucp  in  tbi0  Cafe  ouobt  to  babe  rcfpect  onlp  to  tbe  ta^ 
mage  tubicb  tbe  plaintiff  fuflaineD,  ann  not  to  Do  an  unaccount< 
able  tbing  tbat  be  migbt  babe  an  oppo?tunitp  to  (bcto  bimfclf 
Bcnei;ou0  5  nnb  P0  tbe  Coutt  ougbt  ^itii  one  Cpe  to  loofe  upon  tbe 
iRziUa,  fo  toitb  tbe  otbec  tbep  ougbt  to  talte  notice  t^bat  10  con^ 
taiites  in  tbe  Declaration,  ann  tben  to  conDoet  tobetber  tbe 
aBo^bjs  ann  Damages  beat  anp  p|opo?tion,  if  not,  tben  tbe 
Court  ougbt  ta  lap  tbeir  bancs  upon  tbe  aemict :  'CiS  true  tb^p 
cannot  leffen  tbe  namages,  but  if  tbep  are  too  great  tbe  Court 
map  grant  a  ncto  Crpau 

Scroggs  3iuflice  acco^nen  tnitb  North  ann  Wyndham,  tbat  m 
neb)  Crpal  can  be  granten  in  tbrs  Caufe  x  ipe  fain  tbat  be  b^as 
of  Council  tDitb  thz  Plaintiff  befoje  be  teas  callen  to  tlje  OBencb* 
ann  nn'gbt  tbetcfoie  be  fuppofcn  to  gibe  3!ungment  in  fabonr  of 
bis  fojtnec  Client,  being  p?epcffefs'n  in  tlje  Caufe,  0?  elfe  (to  Ibeto 
bfmfelf  moie0gnaHp  iuff)  migbt  bJitbout  confinering  tbe  mattet 
gibe  JuBgment  againlt  bim  -■,  but  tbat  nob)  be  ban  forgot  all  former 
relation  tbereunto,  ann  tberefoje  Deliberen  biS  Opinion,  tbat  if 
8e  ban  been  of  tbe  "irn^  be  ibouin  not  babe  giben  fueb  a  ^erntrt, 
ann  if  be  ban  been  plaintiff  be  bjouin  not  taKe  aobantage  of  it, 
but  Ujouin  obercome  toitb  jfo?gibenefs  fucb  Jfollies  ann  3innif' 
ctetions  of  toljicb  tbe  Defennant  ban  been  gutltp  •-,  but  tbat  be 
Bin  not  fit  tbere  to  gibe  anbice,  but  to  no  3!uflice  to  tbe  People* 
Jpe  bin  agrte  tbat  tobere  an  unequal  Crpal  bjas,  Cas  fucb  mull  be 
U)ber£  tbere  is  anp  Piaaicc  tottb  tbe  2urp  j  in  fucb  Cafe  'tis  goon 
reafon  to  grant  a  nciu  Crpal,  but  no  fucb  tbing  appearing  to  biitt 
in  tf)is  $afe  a  nebj  Crpal  touio  not  be  granten, 

©uppoCe 
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^uppofe  tlje  3IUCP  fiatJ  giijen  a  fcantialouis  (HetOtct  fo?  t&e 
5S>latnt(ff,  as  a  19ennp  Damasc!3j!)e  couin  not  f^aMt  ofataincD  a  netu 
Ccial  in  Ijopeis  to  tticceafe  t&em ,  neit^ei:  fljall  tljc  DefenDant  in 
Ijopesj  to  icffen  t|)em  ^  atiD  t6ecefo?e  by  tfie  ©pinion  of  tijefe  tftjee 
3luaice!3  a  neto  Ccpalajaenot  gcanten^ 

^ftectoatus  in  tW  %ttm%ttmi\t  Maynard  wioUeD  in  deceit 
of  3iuDgment,  anB  faiD,  tfjat  t&is  action  loas  gtountieD  upon  tDe 
©tatute  of  fi.  2.  22I()icO  conftttsi  of  a  preamble,  CEciting  t&e 
^ifcljief,  ann  of  tbe  enacting  pact  in  gibing  of  a  EemeBp,  anntfjat 
t&e  Defenoantg  Cafctoas  neit&et  UJitftin  tbe  ajifctjief  01  tfjc  Eemetip* 

Cbis  statute  Dotft  not  cccate  anp  Qaion  bp  bjap  of  pacticu- 
lac  oefign,  anb  if  tbe  mattec  mas  now  R.es  integra  mucb  niigljt 
be  faio  tbat  an  Action  fo?  Damages  tnill  not  Ipe  upon  tbis  ^ta« 
tute  h  fo?  tbe  S)tatute  of  Weftm.  2.  appoints  tbat  tbe  ©ffenbcc 
Iball  fuffec  imp?ifonment,  until  be  p^obuces  tbe  autbo?  of  a  falfe 
ca  Jaepo?t  j  anb  tbe  statute  of  2  R.  2.  tobicl)  cecites  tbfic  of  Weitm. 

2.  giues  tbe  fame  puniibment,  anb  tbe  Action  is  b?ougbt  qui 
tara,  &c.  anb  pet  tbe  plaintiff  onlp  rccobccs  fo?  bimCelf :  |t 
teas  ufual  to  punift  €)ffenbec0  in  tbts  fetnb  in  tbe  Star  Cham- 
ber j  as  in  tbe  *  CacI  of  Northampton's  CafC,  tubece  one  Good- 
tick  faiD  of  bittt,   That  he  wrote  a  Book  againft  Garnet ,  and  a 

Letter  to  Beliarmine  y  intimating,  t&at  ti>bat  be  tojote  in  tbe  'Baofe 

bias  not  bis  ©pinion,  but  onlp  ad  captandum  populum,  uifticS 

uias  a  great  bifgcate  to  bim  in  tbofe  baps,  being  as  mucb  as  ta 
fap,  be  bJas  a  papiif,  Cro.  ehz. 

'But  tbe  ^ei'ieant  uioulb  not  innfTupon  tbat  m%  Qnce  it  batD 
\^zz)x  culen  tbat  tabece  a  S)tatute  piobibits  tbe  Doing  of  a  tbing 
tobicb  if  bone  migbt  be  pjeiubicial  to  anotbec  h  in  fucb  cafe  be 
ttiap  baue  an  Action  upon  tbat  berp  Statute  fo?  biS  Damage?. 

Xut  tbe  gcounb  on  tobicb  be  acgueb  toas,  tbat  tbefe  Xs^^-^^ 
as  fpolten  are  not  b)itbin  tbe  meaning  of  tbe  act,  fo;  tbep  ace 
not  actionable. 

i.Xecaufe  tbep  ace  no  fcanbal ,  anb  taojbs  tobicb  are  actio-- 
nablE  muft  import  a  great  €)canbal,  tobicb  no  ciccumffance 
dfl  occaQon  of  fpeafeing  can  eccnfe  s  anb  if  tbep  are  I'canbaloud 
anb  capable  of  anp  mitigation  bp  tbe  p?ecebent  bifcoucfe,  tbe 
pleabing  of  tbat  mattec  tuilt  mahe  tbem  not  actionable  ■-,  anb  foj 
4  Co.        tbis  tbe  lo?D  *Cromwci's  daCe  is  a  plain   autljojitp,   tbe 

2I10JDS  fpolien  of  \)\m  Uiece,  You  like  thofe  that  maintain 
Sedition  againft  the  Ring's  Perfon ;    tbe  OCCafion  Of  fpcalting  Of 

tubicb  bias  to  gibe  an  account  of  bis  faboucing  tbe  puritan 
P^eacbecs,  tubicb  bias  all  tbat  bias  intenbeb  ^  tbe  fonnec  bif* 
coucfej  fo2  Vm  IL020  l)ao  appjobeb  a  Secmon  bitiicl)  tuas  Pieacb' 
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CB  bp  a  Ipatfon  agafnl!  tfje  Gotcmon  Prayer  'Book,  aiiD  tlje  De» 
fennant  Ijautno;  fo?l3iD  fiicfj  p^eac^fng,  tlje  lo?li  toiD  f)tm  that  he 

did  not  like  him,  tipoit  tOljiClj  IjE  fpoKe  t&Ofe  UlOlXiB  '-,  fO  tf)at  t&e 

fubfcct  mattec  Ejcplaineti  tlje  fcnfe,  fo|  tu&ic8  ceafon  it  toas  aii(uli5« 
CD  tf)at  tlje  Action  toouID  not  lie. 

2.  Cfje  rcaiioal  fo?  luijiclj  a«  Action  map  be  b?ougIjt  OJitljtit 
tijis  @)tatute  uiutt  be  falfe,  fo?  tfist  tuo|D  goes;  quite  t!j?aiigi)  t&g 

lDf)OlC  Sid*,  viz.   falfe  News,    falfe  Lyes,  &c.  aUO  tlje  tUOjOS  &ece 

are  fo  lyeneral ,  tijat  it  cannot  pppeac  U)f)et&er  tbep  ace  true  o? 
fa!fe,f02  t()ece  can  be  no  3Iu(fificatraii  Ijete  h  as  in  cafe  tuljece  a  ^an 
is  cbacgen  toitf)  a  particular  dome,  tup  lo?D  Townfend  is  not 
cljargeD  toit&  anp  particular  2la  of  Injuftice  as  a  ^ubfett,  no| 
U)it&  anp  ^isoemeanour  as  a  ^eer,  no?  toitlj  an?  ©ffence  in  art  ' 
flDffice. 

3if  tberefo?e  iti  all  ^aiom  hmoifi  upon  tSis  Statute  tfte  De* 
fenbant  map  juttifie  anb  put  tl^z  matter  in  JlTue  to  trp  uibetbec  it 
be  true  01  falfe  5  anb  in  tbts  Cafe  tbe  Defenbant  can  neitljer  in- 
ftifie  no?  traberfe,  fo?  tbis  realbn  tbe  3aion  UJill  not  lie. 

Cbat  tbe  SBo?bs  are  general  anb  of  a  boubtful  flgnlScationj 
it  cannot  be  beniebi  fo?  to  fap  He  is  an  unworthy  Man  impoits 
no  particular  Crime ,  Unworthy  is  a  term  of  IRelation,  as  be  is 
untDO?tbp  of  mp  ifri^nbiljip,  acquaintance  0?  !Jitnb?eb,  anb  fa 
map  be  applicable  to  anp  tljtng  5  anb  a  !Lo?b  map  in  manp  tbings 
be  untDo?tbp  of  a  particular  ^ans  ifcienbajip,  as  if  Ije  p?omifes  to 
pap  a  %\im  of  ^onp  at  a  bap  certain,  anb  failetb  in  tbe  papment, 
(as  'tis  often  f0^n,)  fuel]  is  an  unft)o?tbp  ^an,  but  tbat  toill  not 
bear  an  action:  4)e  is  anuntuo?tbp  ^an  wbo  inbites  anotbec 
to  Dinner  to  affront  bim  i  but  it  biill  not  bear  an  action  to  fap, 

That  a  Lord  invited  me  to  a  Dinner  to  abufe  me  ;  neitber  tatll  it 

be  actionable  to  fap,  He  is  an  unworthy  Man,  becaufe  fucb  inftances 
map  be  gtben  of  bis  2Jntuo?tbinEfs  ftJbicb  ft»iU  not  bear  an  action* 
3f  mp  lo?Q  bab  Mn  compaceb  to  anp  bafe  anb  untuo?tbp  tbing, 
tbefe  aKo?bs  migbt  babe  b!en  actionable  5  anb  tbat  bias  tbe  Cafe 
of  tbe  lo?b  ^arquefsi  of  Dorchefter,  it  being  fatb  of  Um,  That 

there  was  no  more  value  in  him  than  in  a  Dog. 

Cben  to  fap,  A  M:  0  afts  againft  Law ,  tljis  is  uo  Scanbal, 
becaufe  eberp^an  W'  bjeafes  a  penal  Lain,  anb  fiiffers  tbe  pe« 
italtp,  is  not  guittjj  uf  anp  Crime*  '€fiz  €>tatute  commanbs 
tbe  burping  in  2IIooIIkh,  tbe  Partp  buries  one  of  bis  f  amilp  in 
linnen ,  in  tljis  be  acts  againft  tbe  labJ,  but  if  tbe  i2)enaltp  is 
fatisfieb,  tbe  Lab)  is  txi  likeioife. 

a  $^an  labo  acts  againft  labJ  acts  againft  Eeafon,  becaufe  Lex 
ett  fumma  ratio  5  but  m  inftaucc  is  bete  gtben  luberein  be  m  tbus 
m :  'Cis  not  faib,  tljat  ^e  bio  act  againft  lata  b^iiauip,  o?  tbat 
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\tz  ufentotia  anptfiingapififf  tm-,  anu  fo  cannot  beKHetlje 
Cafe  of  t&e  ^uU  of  Buckingham,  tBljo  b?DiigOt  an  ^ctton  fO|  t&Efe 

^O2ti0)  viz.  You  areufed  to  do  things  againft  Law,  and  put  Cat- 
tle into  a  Caftle  where  they  cannot  be  replevied  5  fo?  tfjCtE  tDBSf 

not  onip  an  Ofase  cIjacseD  upon  Kitnt,  but  a  patttculai:  tnllance  of 
SDpp?eflton. 

Cf)t0  3aion  Keg  fo?  22lo?tis  fpofetn  of  a  luoge  of  cit&et  IBsncfi, 
ann  of  a  "Bifljop,  30  toeu  a0  of  a  peer.  JE?oto  if  a  ^an  (I)oulQ 
fap,  A  judge  afted  againft  Law,  Mil  an  9(tton  lief  'Becaiifea 
3lu50e  map  no  a  tljing  againCf  iatiUj  ano  pet  uerp  juffip  ano  &a» 
nelflp,  unlef0  all  tfie  JuDgeg  ttiere  infallible,  ano  couio  not  be? 
fwb^ca to anp miffaHes,  uibiclj  ncwg toiHiienp. 

%a  if  a  'Btajop  tetutn  tDe  Coiife  of  bt0  Eefufal  to  aomlt  a 
CIcth  quia  criminofus,  tlji0  10  a  Eetutn  againft  lato,  becaufe 

'ti&  too  genetal  ,  bllt  if  J.  S.  fljiJUlU  fap,  A  Bilhop  afted  againft 
Law,  and  Ihew  that  for  Caufe,  an  9aion  tOOUltl  llOt  Ipe.  %l  t(je 
t&e  102D  Townfend  gaB  COttlttiailBeti  &t0  15apltff  to  ttiaUe  a  VO 
ntef0  foitljout  Caufe ,  tljat  fim  mn  acting  againft  lato  ann 
Eeafom 

pt  agtreeQ  tfie  UloM  to  be  mmi\i  but  not  aaicnable  -■>  foi  if 
fuc^  Confftuction  fljouio  be  mane,  a  ^m  muft  talH  it;  pitnt, 
01  ot&er&itfe  not  fpeafe  anp  tljing  of  aT3gec  fo?  feat  of  an  Sldioit. 

€9cte  ai:emanp  9utl)o?itie0  to|;  if  a  pfec  fliaU  not  baue  an 
Action  fo?  ebecp  tciuial  anti  Hi ggt  €)tpieffiOn  fpoHen  of  Dim. 

^0tO  fapof  aPfet,  He  keeps  none  bac  Rogues  and  Rafcals  about 
him  like  hiinfelf ;  bptlje  ©pinion  OftUJO  31uftice0,  YelvertonanO 

Flemmiog,  tbe  Sction  tuoulD  not  lie,  becaufe  tljep  ate  Uloi^is  of 
^colDing  5  anb  tbi0  loa0  tbe  Cafe  of  tlje  Carl  of  Lincoln,  Cro. 
Jac.  196.  'But  t&e  Court  tDa0  bibineu  5  tfje  Defenbant  Dieo,  ana 
fo  tge  ^Irit  abateb. 

9rtion0  fo?  CJif  o?ri0  Ijabe  hkn  of  late  to  mucD  ettenbeD  5  fo?* 
wetlp  tbere  mere  not  abobe  ttoo  0?  tlj^r  augbt  in  manp  pear0 '-, 
ahb  if  tw  Statute  fljouio  be  muclj  t  .  1  to  tlje  Lo?b0  tljcm' 
felbe0  m\  be  p?e(ubiceo  tljerebp  h^  maim  lUUHg  ^aioit0  one  againfl 
anotOer* 

C3pon  tlji0  Statute  of  2  R.2  c.5  tDere  lua0  no  action  bjougljt  till 
15  H.  7.  bj&icl)  tt)a0  abobe  an  Ijunoicb  peare  after  tfie  making  of 
tljat  lab)  5  anb  tbe  occaOon  of  malting  ifje  laiu  was,  becaufe 
tie  Dufee  of  Lancafter,  U}0  m&  tUfJi  tf^e  firff  }p?ince  of  tlje 
Xloob,  tooh  notice  tljat  tiibcr0  tuereto  Ijarbp  00  to  fpeak  of  Dim 
febetal  Iping  mom,  i  R.  2.  num.  56.  ano  tberefo?e  tDl0  Sta- 
tute tt)a0  mabe  to  punillj  t&Ofe,  luOO  beWfeiD  falfe  News,  and  hor- 
rible and  falfe  Lies  of  any  Peer,  &c.  whereby  Difcords  might 
arife  between  the  Lords  and  Commons,  and  great  Peril  and  Mif^ 

chief 
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chief  to  the  Realm  and  quick  Subverfion  thereof :  iI30UJ  from  t&e 

itatutal  intent  mn  conficuitlon  of  t!)ere  motds  in  t6c  ^a,  can 

it  be  fUppOfCO  t^atif  one  fljaUlOfnp,  Such  a  Peer  is  an  unworthy 

Man,  tfjat  tfte  l^fngnom  luoulo  be  p?efentlp  in  a  flame  ann  tutneD 
into  a  ftate  of  confiifion  ann  €(liil  aOar  h  anu  to  fnp,  That  he 
ads  againft  Law,  t()at  tfje  ©obecument  tuonio  tberebp  be  in  Dangec 
to  be  loC,  anD  quick  Siibberfion  toouib  fciioto  f  €!)(0  cannot  be 
tbe  common  anD  ojninarp  unnecRantKng  of  t&cfe  2X[Io?D0. 

3if  tI)ecefo?e  tbe  paintiff  bp  fpeakins  tfjefe  mom  uiag  in  no 
fia^atD  no;  anp  isife  DamnifieD  ^  if  ge  ms  not  toucljeo  in  bi0 
JLopaltp  a!3  a  p&r,  no?  in  oangct  of  W  life  ais  a  €)Ubje.ct  5  if 
ije  ms  not  tljerebp  fubjecten  to  anp  €o?po2aI  oj  pecuniatp  pu« 
nifljment  •-,  no?  cbargeD  toitfi  mv  OS^eacb  of  i^atlj,  no?  iDitfj  a 
pacticulac  so^ifcarriage  in  anp  ©ffice  -■>  if  tbe  5IIo?D0  are  fo  ge» 
neral  tijat  tbep  impo?t  no  ©canpaf,  anu  ate  nettbcc  capable  of  anp 
3[u({ification  ■■>  anQ  laffli',  if  tljep  ate  not  fttcb  bo?tibIe  lieg  m  ate 
intenDeD  to  be  punilbeb  bp  t!je  @)tatute  5  fo?  tbefe  Eeafon0  fje  con> 
clutteo  tlje  ^aion  idouID  not  ite^  ann  tIjetefo?e  p?apeti,  tljat  ti^e 
3iuiigment  migOt  be  artefleo, 

Serjeant  Baldwin  aun  ©eti'eant  Barrel  argueu  on  tljt  fame 
noe  fo?  t|)e  DefenUant,  but  uotijinB  m$  mentioneo  bp  tljem 
ttJbicS  i0  not  fullp  infiaeti  on  in  tbe  argument  of  ^etjeant  May- 
nard,  fo?  Uibicfi  Eeafon  31  l)abc  not  repo?tcti  tfjeit  ^tgument^* 

*But  Pemberton  @et(eant,  toJjo  argueti  fo?  tfie  plaintiff,  faio,  Ex  paree 
tDat  it  ujouHj  connuce  mucb  to  tfje  unDerflanting  of  tlje  Statute  Quer. 

of  2  R.  2.  cap.  5.  UpOnU)&ic6  tbi0  Action  of  Scandalum  Magnatum 

fDa0  grountieti,  to  confibec  tije  occaflon  of  tlje  malu'ng  of  it. 

3In  tljofe  Dap0  tlje  EngliQi  tocrc  quite  of  anotbcc  Jl5ature  anD 
^eniu0  fcom  tobat  tbep  are  at  tW  time  •-,  tbe  ConSttution  of 
t|)i0  EingDom  b)a0  tben  ^partial  anD  giben  to  ^tniis,  tlje  betp 
Cenureg  toece  ^ilitarp,  anD  fo  mere  tlje  Serbice0  a0  l^nigljts 
S)erb(ce,  CaftleguarD  anD  (Efcuage*  t:ijere  toere  manp  Cafllea 
of  Defence  in  tbofe  Daps  in  tbe  |)anD0  of  p?ibate  ^en  ^  tbeic 
@>po?t0  anD  paffime0  mere  rucb  as  CtUS  anD  Curnament0, 
anD  all  tbeic  3implopment9  tnete  tenDing  to  b?feD  tbem  up  in  Cl)i= 
Sjalcp. 

Cbofe  b)bo  baD  anp  DepenDencp  upon  l^oble  ^en  Uiere  eu' 
ureD  to  15om  anD  artoU)0,  anD  to  fignali?e  tbemfelbe0  in  Qaloui; 
it  toa0  tbe  onip  map  to  Eicbe0  anD  laponour  •■>  art0  anD  Sciences 
j)aD  not  got  fucb  grounD  in  tbe  l^ingDom  a0  nob)  •■>  but  tbe 
€ommon0  b^D  almoS  tbeit  DepenDance  upon  tbe  1o?D0,  tobofe 
Poujec  t&en  toa0  eycf^Ding  great,  auD  tbeit  p?actice0  toere  con« 

iT  2  fo?niable 
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foimaWe  to  t^zit  pottJcr  •,  ann  tDis  10  tlje  true  Keafon  tofip  fa 
fcttJ  ^aiom  tuere  fo?nierlp  bjoisgbt  fo?  ©canon!©,  becaufe  m^m 
j^Jf-  )  a  ^aninas  infuceo  bp  i[JHo?tisi  6e  cacbeD  out  big  oton  EemcDp 

'''^'^  bpbi0^tno?D, 

Cljcri^  are  manp  g)tatutes  mabe  againff  ribing  p^ibatelp  annco, 
bJbttb  ^en  iifeb  iii  tf)ofe  bap0,  to  lepait  tOemCelbes  of  anp  3lnfurp 
bone  unto  tljent,  fo?  tljep  bab  (mniebiatelp  tecoucfe  to  tbeic  atmg 
fo?  tbat  pucpofe,  anb  felbom  o?  nebet  ufeb  to  bilng  anp  3aion» 
fo?  bamage0. 

Cbfis  bias  tljeit  Kebetige  5  anb  babtng;  t^uis  mabe  tfjemfclbe^ 
3!ubg.ej3  in  tfjcir  obJtt  Cafes,  it  toae  teafonable  tljat  tbep  fljoulb  m 
t&emfelbei3  ^uflice  bJit^  tt)eir  oujn  COeapong  5  but  vm  Ecbenge 
bib  not  ufuailp  enb  in  p?isate  Cluartete,  tbep  tocit  pattieg,  in» 
gageb  tbclt  irrienbg,  tljeic  Cenantg  anb©ecbams3  on  tfieir  fibeiES 
anb  \i^  fucft  means  mabe  great  iFactions  in  t&e  Commonbiealtlj, 
bp  rcafon  bjljeceof  tbe  toljole  l^ingbom  toas  often  \xi  a  flame, 
anb  tbe  (^obetnment  as  often  in  banget  of  being  fubberteb  ^  fa 
tbat  latos  lOEte  tftcn  mabe  againfi  bjeating  libetps  0?  'Babgeg, 
anb  againft  rim.%  atmeb. 

CbiS  bias  t&e  mifcbief  of  tliofe  times  ^  to  p?ebent  uil)tcg  tgis 
@>tatute  of  K.  2.  bias  mabe,  anb  tbetrefo?e  all  p?obo^tng  anb 
Wlifping  mffm->  tn8ic&  toete  ufeb  befo?e  to  erafpcrate  tbe  p^t^ 
ano  to  mafee  tfiem  betafee  tijemfelbes  to  3tmg,  ^  t|)e  intent  of 
tfiis  ^<ai,  ate  ctearlp  fo?bibben,  to&icb  toas  mabe  cbieflp  to  p?cbent 
fucb  cctnfequences  h  fo?  it  bias  to  no  putpofe  to  ma&e  a  lab)  and 
t&erebp  to  gibe  a  pfec  an  ^sxmx  fo?  fueb  Wi.^'^t  as  a  eoramoit 
petfon  migijt  babe  befo?e  t^e  malting  of  t^e  @)tatute  ■■>  anb  fo| 
brtjicb  tf)e  peer  |)tmfelf  tjab  aEemebp  alfo  attije  Common  lato, 
anb  tbEtefo?e  nesbeb  not  tbe  belp  of  tljis  act. 

31f  t&en  tbe  beOgn  of  tbiS  %xmxiz  bias  to  binbec  fiic&  pjanticeis 
ajB  afo?efaib,  tbe  uei:t  ti^tng  to  be  confibeceb  \^  b)!jat  bias  ufual 
ftt  tfiofe  baps  to  taife  tl^e  patfions  of  peers  to  tfiat  begra^,  antt 
tbat  mx  appear  to  be  not  onip  fuc{)  tfitngs  as  impo?teb  a  great 
Scanbal  in  tbemfelbes,  0?  fuc&  fo?  tofjicft  an  aaion  lap  at  tbe  Com« 
mott  latu,  but  eben  fucb  tbings  as  fabotireb  of  anp  Contempt 
of  tDeie  petfons?  anb  fuclr  as  b?ougl)t  tbem  into  bifgtace  b)it{» 
tbe  Commons,  fo?^ei'ebpti^eptooltoccaflon  of  p?Qbocation  ano 
Eebenge. 

"^\.%  true  t&at  beep  fcb)  'Msm  bJCte  b?ong|jt  upon  tbiS  ^tattte  \xi 
fomeconfibecabletiraeaftet  it  teas  mabe,fo?  tbougt  fucb  wsxizt^ 
mere  tberebp  p?olj(bitEb,  t&e  lo?bS  "m  not  p?efcntlp  applp  tljem^ 
felbes  to  tbe  Eemebp  tberein  giben,  but  continues  t|)e  ^ititat; 
(nop  of  Eebenge  totb^tcl)  tgep  Oab  \:k\\  accuaomeb. 

as 
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_^  __  __   •  '  ^ 

^0  to  tlje  firfi  C)b^cttiott  tf)at  IjatiD  been  mane ,  |)c  gaDe  no 
anflaei*  to  \t^  bccaufe  it  wmtt  nuicO  infifffti  upon  onti&t  ot&ec 
fide,  tDljetljEc  ail  Action  luoulD  Ipc  upon  tljis  ©tatute ,  fo?  t&e 
fierp  iuo?ti0  of  it  are  fufficient  grounrj  fo?  an  Miction  h  anti  'ti0 
berp  ireii  bnoton  tljat  to&f reeuet  an  9rt  p?ol)ibit0  an  cuil  tfjino*,  ^axim 
t(je  perfon  ngainfi  luljom  fiicf)  tljtnfi:  (0  Done,  map  malntam  an 
Slcfion. 

Clji0  Statute  confitt0  of  ttuo  iJatt0,  t&e  ficff  10  p?ol)tbito?p,  vue  Ante, 
Viz.   That  no  Man  (hall  do  fo,  e^f.    Cf)en  come0  t&c  ai!tittia» 
nal  Claufe}  anD  faftS  That  if  he  do  he  Ihall  incur  fuch  Penalty. 

'Cf0  on  t()e  ficll  part  tfjat  tfji0  ^am  (0  gcoimneD  h  anu  fo  ft 

fija0  \\l  tlie  Carl  of  Northampton's  Cafe,  fn  tfjat  EepOit  ft)6iC& 

goe0  unBec  tlje  name  of  toe  Lo?t«  Coke'0  nth.  Eepo?t,  lo&ere 
Op  t&e  Eefolution  of  all  tlje  3iul>ge0  \\\  England ,  ei;cept  Fiem- 
ming  ui&a  ttJas  abfcnt  •■>  it  ti)a0  abiungeu  tfiat  it  UJa0  not  ne« 
ceflarp  tfiat  anp  particular  Crime  fljouiU  be  6):en  on  tfte  Plain* 
tiff,  o|  anp  Offence  fo?  iibicljlje  migljt  beintiirtcD. 

©0  are  tlje  3ut|)o?itie0  in  all  tlje  €a(E0  relating  to  tlji0  %<!d- 
on.    3!rt  t&e  lojD  *  Croniwer0  Caie  fo?  tbefeC(Dlo?O0,  You  like  %Co.  13.  b. 
thofe  who  maintain  Sedition.    %n  tlje  1L0?II  Of  Lincoln'0  Cafe,  -^'^°  '^^^ 
My  Lord  is  a  bale  Earl,  and  a  paultry  Lord,  and  keepeth  none 
but  Rogues  and    Rafeals    like  himfelf.     3|n  tlje  Dufte  Of  Buck- 
lngham'0  CafC,    He  has  no  more  Confcience  than  a  Dog.    %\\ 

tDe  lo?B  *  ^arquefg  of  Dorchefter'0  Cafe,  He  is  no  more  to.j^.,,^^^,^^ 

be  valued  than  the  Black  Dog  which  lies  there,     SIH  \sMc^  2IIO?lI0  2.  Rot.  1269- 

Itiere  Oelts  artionable,  ann  pet  tbep  touclj  not  tlje  perfon0  in  anp  Affirmed  w « 
t&ing  concerning  t9e  <55oDernment ,  o?  cljarge  t^em  toit&  anp tolVs. r' 
Crime,  but  in  point  of  Dignitp  o?  ponout  ■■>  ^m  tljep  mere  all  Dil* 
Mping  a:2Io?O0,  anti  migljt  gibe  occafion  of  Eebenge. 

3nn  fo  are  tbe  mom  fo?  Wt^  tlji0  3aion  10  b?ougbt,  t&ep 
are  m^iz,  uncibfl,  ann  ill  natureDi  Unworthy  10  as  much 
00  to  fap  bafe  anD  ignoble,  a  contemptible  perfon,  and  a  ^aii 
of  neitber  honour  0?  ^ttiu  Sln5  tbu0  to  fpeak  of  a  Boblemair, 
10  a  Elefleaion  upon  tlje  Eing,  t)bo  i0tbe  fountain  of  honour, 
tgat  gibe0  it  to  fucb  perfon0  tu&o  are  0"  lji0  3!uligmentJ  Oefer^ 
Sing,  h^  tobicb  tbep  ate  mauc  capable  of  anuiftng  Ijim  in  pac« 
Ifament,  ann  it  tuottio  be  fterp  Olfljonourable  to  call  unUJO?tbp  ^en 
tf)itber. 

'€i&  lifeebJife  a  Uiflionouc  to  tbe  BobiUtp  to  Ijabe  fuc&  a  per- 
fan  to  fit  among  tbem  a0  a  Companion,  ana  to  tbe  Commons 
to&atje  tbeir  p?oceEtiitTg6in  partiament  tranfmitteoto  fac&Pfl^r0; 
fo  tbat  it  teniJ0  to  tfje  Dilbanour  of  aU  Dfffnttie0,  botlj  of  filing, 
10100  anti  Commons,  ano  tbeteb?  Difco?BS  map  arife  between 
tbe  tiDopnifefi,  Wt^  t0  tbe  ^ffcljief  intenoeo  to  be  remedfea  bp 
tbi0  ^a,  €i)m 
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C&en  t^e  follotoino:  mom  ate  ag  fcanBalaus ;  fo?  to  fap  A 

Man  afts  agairift  Law  and  Reafon,  lmpo?t0  ktZtiA  fUCl)  aCtiS  DOIIC  ; 

a  ^an  fss  not  Beitominatcti  to  be  untuojt^p  bp  boino;  of  one  tm- 
BlE  ^(th  toi  in  tljefe  ccioibg  nio?e  10  impKeb,  tljan  to  fap  he 

hath  done  an  unworthy  thing  5  fo?  tl&e  QIJO^DS  feem  tO  relate  td 

tDe  ©ffice  tDljiclj  tlje  i^latntiff  bab  tn  tlje  Countrp ,  as  lojbi 
Lieutenant,  tut)ic&  19  an  ©ffice  of  great  |)onour,  anb  can  anp 
tl)tng  tenb  to  cattfe  mo^e  btfcojb  anb  biffurbance  tn  t|^e  j^rngbom, 

tban  to  fap  of  a  great  ©fficer,  That  he  ads  according  to  the 
diftates  of    his  Will  and  Pleafure  >    tbe  COnfequence  Of  Mjicft  ijS, 

tDat  l)e  toHl  be  rather  fco?neb  tljan  obeyeb. 

3lt  batl)  been  objecteb,  tbat  tlje  MoiXin  are  general,  anb  ctiarge 
f)im  not  uittb  anp  act. 

Anfw.  Cbe  ©canbal  (0  t^e  greater  i  fo?  'ti0  not  fobabtofa? 

A  Man  did  fuch  a  particular  thing  againft  Law  and  Reafbn  j  aj3 
to  fap,  He  afts  againft  Law  5    tobtcf)  (0  30  tttUCb  30  tO  fap,  W 

conSant  courfe  anb  pjaaice  10  fucf) :  ^nb  to  rap  ti^at  tlje  moinu 
miQU  be  meant  of  b^eaiiing  a  penal  labi ,  tbat  10  a  fojefgtt 
Confirtutton^  to\  t^e  plain  (enfeig,  Ije  m3  againit  tOe  knobiit 
MW  of  tDe  f^ingbom,  anb  bid  p^aaice  anb  beGgn0  are  To  ta 
bo,  fo;  ^z  mi  be  Qwmw  neither  bp  laU)  o;  Eeafon. 

Objea.  %  6a0  been  obiecteb  tljat  tfte  ^canbal  muff  be  falfe  x 
OBut  to{)et^er  true  01  not,  tl)ere  can  be  no  luftification  Oere,  be« 
caufe  t6ep  are  Co  general,  tbat  tljep  cannot  be  put  in  Mue* 

Anfw.  pz  agreeb  tljat  no  action  bjoulb  Ipe  upon  tW  @)tatttte 
if  tgeti)O2b0  toere  true 5  but  infome  Ca(e0tfje  btbulging  of  a^can* 
bal  bia0  an  Offence  at  tlje  Common  lafo  h  nolo  to  argue  Ca0  oit 
tl)e  otber  Gbe)  tljat  t\it  Defenbant  cannot  fuiiiKe,  anb  tfierefoje 
an  Action  totU  not  Ipe,  i0  a  falfe  Confequence  •-,  becaufe  mins 
map  be  rcanbalou0  anb  berogatojp  to  tbe  bignitp  of  a  peer, 
anb  pet  tge  fub|ect  matter  map  not  be  put  in  llTue. 

f^t  agreeb  alfo  tl)at  occafional  CircumQances'  map  ejrtenuate 
anb  ercufe  t&e  moiXt&,  tbougb  ill  in  t()emfelbe0  s  but  tfjt0  can^ 
not  be  applieb  to  t^e  Cafe  in  quelflon,  becaufe  tlje  Ullom  biere 
not  mitigateb :  Ctje  Defenbant  pleabeb  Bot  <S^uiltp,  anb  infiffeti 
on  Ijis  3!nnocencei  tlje  31urp  babe  founb  bim  (S5uiltp,  toljicD  i& 
gn  aggrabation  of  lji0  Crimea  if  Ije  bioulb babe  ertenuateb  tfiem 
Ijp  anp  occafion  upon  tobtclj  tftep  toere  fpoUen,  be  fljoulb  babe 
pleabeb  it  fpeciallp,  o?  offereb  it  in  Cbibence,  neit&er  of  fti^icD 
loa0  bone. 

€bi0  act  i0  to  be  ta^en  fabourablp  fo;  him  againa  to&om 
tU  mom  are  fpokeuj  becaufe  'ti0  to  pjebent  great  ^ifcDiefo 
mbicg  map  fall  out  in  tfie  iliingbom ,  b^  rube  anb  uncibil  bif< 
cour(e0  5  anb  in  fucD  Cafe0  'ti0  uCual  toi  Court0  rather  to  en* 

large 
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large  tlje  renieop  tljan  to  ormiit  of  anpmenuation;  ^oimUtft 
reafonsi  Ije  p^aj^eD  t!jat  tU  piantiff  tm'sljt  Ijaue  &(^  luDgiiiEiit* 

3!t  tBii0  arsueu  bp  ©ecjeanc  Calthrop  on  tlje  fame  fiue,  anB 
to  tlje  fame  effect. 

aftecsaatti^  tljis  Ceum,  au  t|)e  SluDges  arguen  t&!0  Cafe,  fe-  Argument 
riatim  at  tlje  OSencIj.    ^no  firft  Jiiillice  Scroggs  faio,  C6at  t&e  at  the 
gceatuef^  of  tlje  Damageg  gitjen  fl)OuHi  not  p^eUail  tolto  fjfm,  Bench. 
EttJjet  on  tlje  one  fioe  0?  tlje  otfjet ;  at  tf)e  Common  taU)  no 
aceiott  ftJOulD  Ipe  fc?  fuclj  mom,  tljougf)  fpofeen  of  a  peer,  fo| 
fttclj  Mm&  tnete  not  fonnetip  muclj  coniitciianceii  j  tjut  note 
Once  a  Kemetip  10  giuen  bp  tlje  Statute ,  Ulom  lljoiilD  not 
fee  conffrucn  eitljet  in  a  tigiti  01  miia  fenfe,  but  accojomg  to     f  C^i 
tibe  genuine  atiD  natural  meaning,  ann  agreeable  to  tlje  common 
unDerfianBing  of  all  9J9en. 

9t  tJjE  laatr  tbe  ficaineD  fenfe  fo?  tbe  paintiff  10,  tbnt  tbefe 
£©0100  impact  He  is  no  Man  of  Honour  i  auQ  foitfie  DefenDant, 
tljat  tljep  impo?t  no  Scandal ;  auo  tbat  no  nmz  Uias  meant  bp 
tljem,  but  luljat  map  be  fain  of  euerp  C^an. 

*€i0  true,  in  refpea  of  cSoti  aimigljtp,  loe  are  all  fiIntoo?tbp, 
but  tlje  fubfequent  ClauCe  ej:plain0  U)l)at  untooitbtnefs  tbe  De^ 
fenbant  intenbeH,  fo?  \)t  infers  Ijtm  to  be  Unworthy,  becaufe 

he  ads  againft  Law  and  Keafbn. 

jl^obJ  lubetbet  tbe  U\om  tlM  eicplaineD  fij  anp  Crime  on 
tU  Plaintiff,  is  neict  to  be  confibereo  •■>  anb  be  teas  of  ©pinion 
tbat  tljep  bib  fijc  a  Crime  upon  bini  h  fo?  to  fap  He  is  an  unwor- 
thy Man,  is  as  mUCb  as  to  fap,  He  is  a  vitious  perfon ,  anD  iS 

tbe  fame  as  to  call  bitn  a  corrupt  Man,  tuljtcb  in  tbe  Cafe  of  a 
peer  is  actionable  h  fo?  general  tt)o?bS  are  fufficient  to  fuppo?t 
(ucb  an  i^aion,  tbougb  not  fo?  a  common  perff^n. 

Co  fap,  a   Man  afts  againft  Law  and  Reafon  ,  iS  UO  Crime, 

if  be  bo  it  igno?antlp  5  anb  tberefo?e  if  be  bab  faib  My  Lord  was 

a  weak  Mao,  for  he  afts  againft  Law  and  Reafon  ^  fucb  U)0?bS  baD 

not  htm  actionable,  but  tbefc  2Bo?bs  as  fpofeen  bo  not  relate 
to  bis  SJnberfianbing,  but  to  Ijis  ^o?al03  tbep  relate  to  Dim 
alfo  as  a  peer  Ctbougb  tbe  contrarp  bas  been  obfecteb)  tljat 
tbep  relate  to  bim  onip  as  a  ^an,  tubicb  is  too  nice  a  biftinrti- 
en,  fo?  to  bidinguiflj  bettoeen  a  ^an  anb  bis  peerage,  is  liRe 
tbe  biHinction  bcttuecn  tbe  perfon  of  tlje  filing,  anb  bts  autbO' 
ritp,  ttJbicb  batb  been  often  erplobebs  tbe  bJO?bs  affea  l)im  in 
all  qualities,  anb  all  relations. 

3!t  bas  been  alfo  obfecteb ,  tbat  tbe  mop3$  are  too  general ; 
ano  liUe  tljc  Cafe  of  tbe  TBifljops  Eeturn,  tljata  J^an  is  crimi- 

nofus 
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nofus,  tn^ici)  is  not  gooti :  05ut  t^ougf)  tOep  are  Benecal  in  t&e 
Cafe  of  a  i9EEi:,  tDep  arenaionaWe;  foi  tofap  of  a  ^51(1)0?  That 
he  b  a  wicked  Man,  tftcfc  ate  80  general  UJO?ii0,  anD  pet  an  9cti» 
on  loiil  ipe. 

3t  das  been  aUo  obiectcti,  Cfiat  general  e23o?ii0  cannot  fie 
iMifieti;  but  l)e  tuas  of  anot&eE  ©pinion,  ais  if  tlje  plaintiff,  tofia 
toad  lojD  lieutenant  of  tlje  Countp,  Ijati  lain  an  unequal  cliatge 
upon  a  c^an,  tuljo  upon  complaint  inaDe  to  Ijim,  ojoereD  (ucD 
clbatge  to  fianti,  anti  tDat  W  loill  in  (ucg  cafe  iTjoulD  be  a  tm : 

3lf  t&e  petfon  f^OUin thereupon  fap  That  the  Lord  had  done  Unwor- 
thily, and  both  againft  Law  and  Reafon  5  tfjofe  lOOJDS  migi&t  IjatJC 

been  fuflifieti,  bp  fl)etuing  tlje  fpecial  matter,  eitber  in  pieaoing 
0?  CJjioence. 

'€,is  too  late  nofn  to  eramine  tu^etljer  an  Action  Uiill  (pe  up 
on  tW  statute,  tl)at  mult  be  tafeen  fo?  grantee,  ann  t&etefoje 
tDa0  not  muclj  infilfeti  on  bp  tgofe  to^o  atgueD  foi  tge  Defen< 
Hant,  toi  tl)e  ^utl)ojttie0  are  uerp  plain,  tl)at  (uclj  ^ctiong  IjaUe 
been  allotDen  upon  tW  Statute* 

C^e  iDOo2ti0,  a0  gere  laiD  to  be  fpo^en,  are  not  (o  bati  ad  tlje 
SDefentiant  migljt  rpea^,  but  t^ep  are  fo  bao  tljat  an  Action  toill 
Ipe  f02  t&em,  auB  tbougl)  tljep  are  general,  pet  manp  Cafes 
migljt  be  put  of  general  100200  tuliicD  impoit  a  Crime,  anQ  luece 
aHiungeti  actionable. 

Cl)e  €arl  of  Leicefl:er'0  Cafe,  He  is  an  OpprelTor :  C^e  JLO?0 
Of  Winchefter's  Cafe,  He  kept  me  in  Prifon    till  I  gave  him  a 

Reieafe  ^  tt\tk  tuo^os  iDere  tielo  actionable,  becaufe  tlje  plain  in* 

ference  from  t&em  is.  That  they  were  Oppreffors :  C&e  Loiti 
Abergavenny'0  Cafe,   He  fent  for  me  and  put  me  into  Little  Eale: 

3lt  miggt  be  pjefumeQ,  t^iat  tl)at  Hojn  toad  a  3luffice  of  peace,  a0 
tnoa  peer0  are  in  tlieir  Counties,  ano  tljat  toljat  Ije  tiio  fua0  bp 
colour  of  l^{0  Slut^ontp  b  fo  are  all  tl;e  Cafes  citeo  by  tljofe  toljo 
argueo  fo?  tlje  plaintiff,  in  fomc  of  ui&icO  tlje  mm  tuere  firain* 
eo  to  import  a  Crime,  auD  pet  aDfuogen  actionable?  efpeciallp 

in  tSe  Cafe  of  tlje  10?n  99arquef0  of  Dorchefter,  He  is  to  be 
valued  no  more  than  a  Dog,  \BtliCft  are  lef0  (lanDerOU0  ^O?D0 

tfian  tf)ofe  at  t&e  OlJar ,  becaufe  tlje  flanoer  10  mo?e  Direa  ann 
poGtibe* 

31t  appear0  bp  all  tljefe  Cafe0,  tljat  tlje  Siuoges  &abe  altiiapg 
conllrueo  in  faliour  of  tljefe  Qaion0,  anD  tljid  Ijas  been  Done 
tn  all  pjobabilitp  to  p^euent  tiDofe  tangerd  tljat  otljerUiife  migljt 
cnfue  if  tlje  lo?ii0  fljouin  taUercijenge  tl)EmfeHJE05  fo?  m^icD 
ceafond  6e  tjeio  tfie  Action  tudl  iyc. 


Atkyns 
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Atkyns  SuRiCE  contra,  cijis  id  itot  a  cottimon  ^aion  upon 
tOe  Cafe,  Out  an  ^ctfon  fouuoeo  upon  tlje  Statute  of  tlje  2  of 
R.  2.  upontl)e  Conlfcuaion  ujljeteof  tlje  KcfoUition  of  tW  Cafe 
tnill  CepenD,  Mjetljer  tfie  Slaiou  luill  He  o|  not.  9no  as  to  tljat  &e 
conftDerco, 

1.  C6e  ©ccafion. 

2.  Clje  ©cope* 

3.  COe  part0  of  tfje  Statute.  \r/ 

1.  Cf)e  occafion  of  it  iis  mentioneU  in  Cotton'g  ab^iosment  of  (A<^^^'^ 
tlje  Eeco?ti0  of  t&e  Tower  f.  173.  nu.  9  anD  lo,    at  t!je  fuui=' 

ntontng  of  tljisi  parliament,  tlje  ISifljop  of  et.  Davids  necfacen 
tSe  Caufegi  of  tljeic  meeting,  anntoin  t!ot6tljeli)oufc!S  of  tfje  ^if. 
cDief0  tOat  Ijati  Oapneli  bp  tJitjecis  aanuccoiis  pecfona,  anu  fouiers 
of  Difcoiri,U)6icl)  Ije  fain  tuece  Dogs  tljat  eat  raiu  jfiecb  ••>  tlje  mean« 
Ing  of  tuljiclj  ujagi ,  tljat  tljep  DeiioureD  ann  eat  one  anot&er  5 
to  p?etjent  luljicO  tlje  Idifljop  oefiteo  a  Eemeop,  ano  610  Eequelf 
feemen  to  be  tlje  SDccafion  of  malting  tljis  laiu  h  fo?  ex  malis 

moribus  bonse  nafcuntur  Leges. 

2.  C&e  €)cope  of  tlje  act  Uiass  to  veHi-ain  uiirulp  Congucg 

fCOm  tailing  falfe  Reports,  and  telling  Stories  and  Lyes  oi  the 
Peers  and  Great  Officers  of  the  Kingdom  5  fo  tljat  tljZ  Oefign  Of 

t5e  act  m&  to  p^eijcnt  tljofe  imminent  Oangetg  luljiclj  migfit 
acifc  ann  be  occafioneu  bp  fuclj  falfe  ©lantiecg. 

3.  CEjen  tlje  parte  of  tlje  act  are  tlj?ee,  viz.  reciting  tlje  OSfence 
ann  tlje  C?9tfc&ief,  tljen  mentioning  tlje  ill  Cffectis,  ano  appoint^ 
ingof  a  penalty. 

from  luljence  ()e  ©bfecften. 

I.  Cljat  Ijere  toa0  no  neU)  ©ffence  mane  o|  oedaren ;  fo?  na= 
tljing  iDa0p?aljibiten  bptlji0.S)tatute,bHt  ujljat  ms  fo  at  tlje  Ccm» 
mon  iaU)  before. 

Cbe  aDffencc0  to  be  punifljeD  bp  tlji0  act ,  are  mala  in  fe, 
anu  tljofe  are  ©ffencc0  againtt  tbe  ^ojai  latu  •■,  tfjep  mull  be 
fucb  in  t&eir  nature,  ae  bearing  of  falfe  JLaitnefs^  ann  tbefe 
are  iSDifence^  againa  a  common  perfon,  toljiclj  ije  anmitten 
to  be  aggrabaten  bp  tbe  emineucp  of  tbe  perfon  againa  iuljom 
tljep  tocre  fpofee  •■>  but  efterp  uncibi!  2Ilo?n,  c?  rune  (£j;p2e(rion  fpa= 
fecn,  Eben  of  a  ^?eat  ^an,  toill  not  bear  an  action  h  ann  tlj£rc= 
fo?e  an  action  toill  not  lie  upon  tljis  Statute  fo?  e^erp  falfe  Lpe, 
but  it  muQ  be  ljo?rible  a0  Uiell  a0  falfe,  ann  fuclj  a0  \Bnz  pu- 
iiilljable  in  tlje  OiglJ  Commllfion  Court,  U)6icb  UJere  eno|mou0 
Crime0,  12  Co.  43. 

'Bp  tlji0  nefcription  of  tfje  SDffence^ ,  ann  tbe  confrquences 
ann  effect?  tfjereof ,  be  fain  be  couin  better  junge  lubetber  tbe 

^  tmm 
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©ao?li0toEteartionaWEO?not^  aiitJ  fje  U)a0of  ©pfm'on,  t&attfie 
Statute  DID  not  ectenD  to  Mom  of  a  Ttnall  ano  tctDial  nature, 
nono  all  OHojtig  tuIjtcD  mu  actionable,  but  onlp  to  fucg  muti 
toere  of  a  gceater  magnftu5e,fuc|)  bp  toIjUfj  Difccio  nu'sljc  atife  bE« 
tuicen  tf)e  lo?U0  ant)  Coraitionis,  to  t&e  great  penl  of  tljs  Eealin, 
anD  fuclj  tB^icl)  toete  sfcat  Slancers,  anDi[)o?nbleliejj,iu&ic5ate 
rjiotas  purpofelp  put  into  t&tis  Statute,  fo?  tlje  agffcaUation  ann 
Hiffinrtion  of  tlje  Crime  5  ants  t6erefo?e  futlj  CK:1o?!50tofjiclj  ate  aaio= 
nable  at  t^e  Common  latt,  map  not  be  to  iDuijin  tOie  @»tatute, 
iiecaufe  not  i)0jrible  great  €)cantial0* 

Ipe  nionottienpjbut  tfjat  tijefe  tetere  untiecent  anU  uncibil  ftio?D0, 
and  Derp  ill  appUen  to  t!;at  Ijonoittabie  perfon  of  tofjom  tljep 
tuete  tpofeen,  but  no  bocp  coulo  t&infe  tljat  tijep  tuere  fjoitible  great 
i1aniier0,  o;  t&at  anp  Debate  mIgOt  attfe  bectoeen  tl^e  lo^tis  an& 
Common0,  b^  reafon  fucij  Mioim  Uiere  fpofeen  of  t&i0  peer,  o| 
tljat  it  fljoulD  tenD  to  tfje  great  peril  of  tfie  l^ingaom,  ano  t&e 
QuiCit  Dettcuction  tijereof ,  fuclj  a0  t&efe  tocrc  not  Jifeelp  to  be  t&e 
Effe(t0  anD  confeQuence0  of  tiiere  moine,  nm  t6erefo?e  couio  not 
be  lait&in  tlje  meaning  of  tlje  ^ct ,  becaufc  tijep  do  not  agree 
toitg  t|)e  DiCcription  gi^en  in  it* 

3«  ^ere  i0  no  neto  punidjment  inflitteD  on  tge  €>genDer,  fo| 
at  tlje  Common  lam ,  anp  perfon  fo?  fuclj  ©ffence0  a0  feecein  are 
BefcribeD  mig&t  i&aUe  been  JFineD  anD  3mp?ifoneD,  eit&er  upon 
SlnDictment  0?  information  fa^ougljt  againft  Dim,  anD  no  ot&ec 
punifDment  i&  giuix  i)ete  but  3lmp?ifonment* 

(gben  at  tlje  Ccr«mon  laU)  fcanDal  of  a  peer  mtg|)t  be  puniC(i« 

eD  h^  ^illQl^  anDiOf0  of  €ar0,  5  Co.  125.  De  Libeilis  Famofis, 

12  Co.  37.  9  Co.  59.  Lanib"0  Cafe*  8)0  t&atit  appear0  tbi0  toas 
an  Offence  at  tde  Common  tm ,  but  aggrabateD  nolo,  becaufe 
againf!  an  M  of  l^ac!iament,  tt)|)ic6  i0  a  pofitibe  tm  •■>  mucfj 
lilie  a  pioclamation  Mjicfj  i0  fet  fortfj  to  enforce  t&e  ei;ecution 
of  a  lais},  bptD|)ic(}  tlje  Offence  i0aftectoarD0  greater. 

^e  DiD  agree,  tbat  an  Action  UioulD  lie  upon  tiji0  €>tatute , 
tljougfi  t^ere  toere  no  e]ep?er0  ceo2D0  to  gibe  it  to  a  peer,  be« 
caufe  tBfiere  t&ere  i0  a  Prohibition,  anD  a  c^irong  ano  Damage 
arife0  to  t&e  partp,  bp  Doing  t()e  t&ing  p?o!jibiteD  b  in  fuel)  Cafe 
t&e  Common  latii  Dotl)  intitle  tlje  partp  to  an^aion,  10  Co. 
75.  12  Co.  100,  103.  QnD  fucbuja0  tbc  Eefolution  in  t&e  Carl 
of  Northampton'0  Cafe,  upon  confiruction  of  tlje  lain  a0  inci' 
Dent  to  tU  statute  ■■>  anD  a0  tU  Offence  is  greater  becaufe  of 
tlje  ^cti  anD  a0  tl)e  ^aion  tuili  lie  upon  tlje  Statute,  fo  tlje  partp 
infurcD  map  fue  in  a  qui  tam ,  tuljicD  Ije  coulD  not  fjabe  Done 
before  tge  making  t|)i0  jLain* 

3«  'But 
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3.  "But  tfiat  fuc&tto?ii0  m  tljefe  tuece  nocactianaWe  at  t&e  Com- 
mon latD,  nuicfj  Ief0  bp  tlje  Statute  5  fo?  t&e  DcfenDant  fpofee 
onip  bis  3lutiffmeiit  and  ©pinion,  ano  r>ot()  not  Dit:ect!p  cbatge 
t6e  Plaintiff  toit&  anp  tljing,  anli  mtgljt  tiiell  6c  refembleDta 
fucb  €afe0  as  ace  in  R-oHs  Abridgm.  i  part  57.  pi  50.  ti)|)ic&ija 
a  little  moiz  rolemn,  becaufe  an^utiijeD  upon  a  rpecial^ecDicts 

t&e  mollis  UJCrefpofeen  of  a  lufiice  of  peace,  Thou  art  a  Blood- 
sucker, and  not  fit  to   live  in  a  Gommonwealth.     Cljefe  ViZtt 

not  OelQ  actionable  J  becaure  t&ep  neit&et;  relate  to  Ijis  €)ffice,  o| 
fir  anp  Ctime  upon  &im.  Fol.  49.  in  t&e  fame  "Boofe,  Thou  de- 
ferveft  to  be  hanged ,  not  acttonable,  becaufe  it  toas  onip  &isj 
i^ptnion. 

%a ,  fu&ece  t&e  mom  ace  senecal  toit&out  anp  pacticulac 
Citcum0ance0,  t&ep  maUe  uo  impjelfion  anti  gain  no  cteoit? 

auD  t&erefO^e  in  Cro.  Car.  m.  i  R.0II.  Abridgm.  107.  pi.  4?. 
You  are  no  true  Subjeft  to  the  Ring  j   t&e  0Ction   tUOUlD  nOt 

lie. 

3In  t&i0  Cafe  'tis  faiD,  t&e  plaintiff  afts  againft  Law,  tD&ic& 
tiot&  not  impip  a  pnUt  tn  &im  fo  to  no  5  ano  tt)&en  mom  map 
as  tuell  be  talten  in  a  mtlD,  as  in  a  fet^ete  ^enfe,  t&eEulets 

quod  in  mitiori  fenfu   accipienda  funt. -^I^OtiJ  t&CfC  C2iO?OS  ate 

capable  of  fuc&  a  fauoutable  conffcuctton  5  ioi  no  moje  tuas  faiQ 
of  t&e  Plaintiff,  t&an  tu&at  in  fame  fenfe  map  be  faio  of  mty 
pecfon  tD&atfoeUet;  5  fo;  U)&o  can  boaff  of  &is  :^nnocencp  f  to&o 
iHeeps  clofe  tu  alt  &i0  actions  to  tatD  ann  Eeafon  f  ann  to  fap 
A  Man  a&s  againft  both,  map  impIp  i&at  &e  DepacteU  from  t&o(e 
Eu!es  in  fome  particular  Cafes,  to&ete  it  tuas  t&e  €ttoi  of  &is 
Sluogment  onlp. 

3ln  t&e  Dufee  of  Buckingham's  Cafe,  Sheppard's  Abridgment 
I  part,  f.  28.  Viz.   You  are  ufed  to  do  things  againft  Law  ;  anil 

mentions  a  particular  fact  t&evc  inoeen,  becaufe  of  Ufage ;  of 
t&e  ill  practice  it  toas  &elti  t&at  an  action  lies  5  but  if  &e  &ati 
iieen  c&argeD  foi  uotng  a  t&ing  againff  laU)  but  once,  an  action 
tooulD  not  lie. 

^e  t&en  obferlieD  &otD  t&e  Cafes  tD&ic&  &at)e  been  atJ^ingcti 
upon  t&ts  Statute,  agree  i))it&  t&e  Eules  &e  &aii  inflffeD  on  in 
&is  argument,  iD&tc&  Cafes  &ai]e  not  been  manp,  auD  t&ofe  too 
of  late  times  h  in  refpect  of  t&e  antiquitp  of  t&e  act^  tti&ic&  toas 
maoe  almoft  300  &uno?cli  pears  Once,  Anno  1379.  ano  fo? 
120  pears  after  no  action  tuas  b?aug&t,  t&e  firff  t&at  is  Ecpoit« 

CU  toaS  13  H.  7.  Keilway  26.    %0  t&at  tue  &aUe  no  contempora- 

nea  expoiitio  of  t&e  Statute  to  guttie  an  Opinion,  ui&ic&  tooulD 
be  a  great  &elp  (n  tljis  Cafe  h  becaufe  t&ep  Ui&o  make  an  act 
bett  unoecffant)  t&e  meaning  s  but  noto  t&e  meaning  muff  be 
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couectetj  from  tlje  Statute  ft  felf,  tofttclj  is  t^z  bcfi  Crpoation, 
m  tSe  Etile  10  giuen  in  Bonham'g  Cafe,  8  Co.  Vide  tf)t  Cafe  in 
13  H.  7. 
C()e  nejct  Cafe  in  time  is  tfjz  ^u^z  of  Buckingham'sj  Cafe, 

4  H  8.  Crorop  Jur»  of  Courts,  f.  13.  You  have  no  more  Confcience 
than  a  Dog.  Lord  Abergavenny  againft  Cartwright,  in  t^e  fame 
•BOOU,    You  care  not  how  you  come  by  Goods  5  in  tlOtfj  ft)|)iC^ 

Cafe0  tge  'COo^tia  cijarse  ti)e  plaintiff  tottl)  pacticulat  mattec , 
ann  giDe  a  Baccatiije  of  fomettiinc  of  a  faife  ^to;p ,  ant  no 
not  bacelp  tell  upon  an  ©pinion,    in  the  Biftiop  of  %rmch  his 

Cafe,  Gro.EIiz.  i.  Viz.  You  have  writ  tome  that  which  is  againft 
the  Word  of  God,  and  to  the  raaintainance  of  Superftition.    Cftcfe 

toete  tielti  actionable,  becaute  tDep  tefct  tobt0  function  anD  great' 
Ip  Defame  6im,  ann  pet  ije  fian  btrt  500  ^arfe^  Damap0.  29 

&  30  Eliz.  I  Cro.  67.  The  Lord  Mordant  againft  Bridges^  My  Lord 
Mordant  did  know  that  Prude  robbed  Shotbolt^  and  bid  me  com- 
pound with  Shotbolt  for  the  fam^e,  arid  (aid,  he  would  fee  me  (a- 
tisfied  for  the  fame,  though  it  coft  him  an  hundred  pounds  5  which 
I  did  for  him  being  my  Mafter ,  otherwife  the  Evidence  I  could 
have  given  would  have  hanged  ?rude .-  CftCfe  CSlOlOiS  tiiete  fjeitt 

actionable  anti  1000 1.  Damaged  giDen ;  ann  in  all  iU  otber  Ca^ 
fes  tD|)tc{)  ^abe  been  metttioneD  upon  tl^i0  Statute,  ann  toDere 
3lungmentb)ai9  siben  f02  tbe  paintiff,  tbe  Mqm  altoaps  cbarge 
tim  tuitb  fome  particular  jf act ,  ann  are  poiitibe  ann  certain, 
but  Mjere  tbep  are  boubtful  ann  general,  ann  Qgnifie  onip  tge 
£)piniQn  of  tbe  Defennant,  tfjep  are  not  actionable* 

C^e^o^ns  in  tbe  Cafe  at  OSar,  neitljet  relate  to  tbe  Plain* 
tiff  30  a  peer,  o;  a  lojn  lieutenant,  ann  cbarge  bim  initb  no 
particular  Crime  h  fo  tbat  from  tbe  autbo^tp  of  all  tbefe  Cafes 
be  gcounnen  bi0  Opinion,  tbat  tbe  action  tnouin  not  lie  h  ann  be 
fain,  %  latti0  ibouin  be  ecpotmnento  tuiaclt  people  fo^SBojns, 
fnaean  of  remenping  one  ^ifcbief,  manp  bjouin  be  tntrobucen, 
ioi  in  fucb  Cafe  tbep  toouin  be  mane  Snares  foj  ^en* 

Cbe  lab)  notb  bear  initb  tbe  3lnfirmitie0  of  ^en,  as  Eeli< 
ligion,  ig)onour  ann  dettue  notb  in  otber  Cafes  5  ann  amongll 
all  tbe  ejrcellent  finalities  tobicb  ano?n  ibe  Bobilitp  of  tbi0  Ba« 
tiott,  none  notb  fo  mucb  as  fo?git)ing  of  Jnfuties  5   Solomon 

faitbj  That  'tis  the  Honour  of  a  Man  to  pafs  by  an  Infirmity.  CSIbiCb 

if  tbe  Plaintiff  fljouin  refufe,  pet  tbe  Defenoant  (if  be  tbinfts 
tU  Damages  ejrcelfibej  is  not  VAi^mi  bis  remenp  bp  attaint, 
foi  be  fain  be  couin  ibebi  lobere  an  attaint  loas  bjougbt  againft 
a  3«rp  fo?  gibing  60 1.  Damages* 
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^t  tml)tt  tain,  tljat  6e  coulD  not  fittn  tfiat  anp  iJuDginent 
ijnQ  been  eitljei:  reliecCeD  o;  arrefteti  upon  tf)iis  Statute ,  ano 
t&erefoje  it  m$  fit  tfjat  tfie  latu  ftouio  be  fetleti  bp  fome  Eule, 
becaure  'tid  a  b^etcbeD  conbttfon  foj  people  to  libe  unbet  ruc6 
Circu!infl:an£e05  ag  not  to  bnoiu  botu  to  bcmean  tljeinfelbe0  to* 
toatbs  a  p&c  •■,  anb  fince  no  timits  babe  been  bitbetto  p?efcribc0 
'ttis  fit  tbcre  fijoulb  be  fome  nob),  anb  tbat  tbe  Court  fljoulii  so 
bp  tbe  fameEule0  in  tbe  Cafe  of  a  peer,  a0  in  tbat  of  a  com* 
iiton  petfun,  tbat  is,  not  to  confitue  tbe  mom  aatonable  tDitb' 
out  Tome  patticulac  Ctime  cbargeD  upon  tbe  Plaintiff,  oj  unlef0 
be  aUebge  fpeciai  bamageisi  5  foi  uibicb  Eeafonisi  be  belD  tbat  tbi0 
^ion  tooiUD  not  l^c. 

Wyndham  Suffice  accoibeo  bJitb  Scroggs  J  anb  tbe  Cbief  31«fiice 
North  agrepb  toitb  tbem  in  tbe  fame  ©pinion  5  W  Slrgument 

tUaO,  viz. 

f  itfl,  be  faib  tbat  be  bib  not  toonbec  tbat  tbe  Defenbant 
mane  W  Cafe  fo  foiemn,  being  ioabeb  loitb  fo  g:teat  batnagesi  -, 
but  tbat  W  Opinion  fboulb  not  be  mi^tw  iDitb  tbat  o;  b)itb  anp 
Eul£0,  but  tbofe  Df  lauj,  bccaufe  tW  bib  not  concern  tbepiain^ 
tiff  alone,  but  uja^  tbe  Cafe  of  ail  t^z  Bobilitp  of  England  5  but 
let  it  be  nebet  fo  general,  anb  tbe  Conbeniences  o^  3lncobent« 
cnce^neber  fo  great,  be  bioulD  not  upon  anp  fucb  confiberationsf 
alter  tbe  lab)* 

^e  faib  tbat  no  Action  tooulD  lie  upon  tbi0  @>tatute,  bibicb 
tooulb  not  lie  at  tbe  Common  jLab)  ■■>  fo;  u^bere  a  Statute  m- 
Wt$  a  tbing  generalip,  anb  no  particular  ^an  is  concerneb, 
an  Offence  againff  fucb  a  Hato  id  punifljable  bp  Ijnbictment  s 
but  tDbere  tbere  in  a  particular  bamage  to  anp  perfon  bp  boing 
tbe  tbing  pjobibiteb,  tbere  an  Action  Uiill  lie  upon  tbe  Statute, 
anb  fo  it  toill  at  tbe  Common  tm* 

Cbe  Sllojb0  tberefoje  toljicb  are  actionable  upon  tbt0  Statute 
are  fo  at  tbe  Common  Jtaui. 

%W  Statute  ertenbe  onlp  to  peers  0?  otber  great  ©fficere ; 
itob)  eberp  peer  ass  fucb  i&  a  great  Officer,  be  bas  an  Office  of 
great  Dignitp,  be  i0  to  fuppo^t  tbe  i^ing  bp  Us  abbice,  of  U)bicb  be 
10  mabe  capable  bp  tbe  great  Cminencp  of  U^  deputation,  anb 
tberefoie  all  010200  tubicb  reffett  upon  bim  a0  be  10  tbe  l^ing0 
Councelloi,o2  a0  be  is  a  ^an  of  ponom  anb  Dignitp,  are  action* 
able  at  tbe  Common  lab). 

3!n  tbe  ojbinarpCafes  of  Officer0  'ti0  not  neceffarp  to  faptbat  tbe 
mom  b)ere  fpokn  relating  to  bt0  Office,  a0  to  fap  of  a  Labipec 

tbat  He  is  a  Sot  or  an  Ignoramus ;  01  Of  a  CtabCfman,  He  is  a 

Bankrupt, 
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Bankrupt,  t|je  9mon  UtQ  t^ouglj  t^z  8IIOJU0  lucre  not  fpofeeit  of 
ettf)et;  ad  a  tmvtt  oi  Ctanerman. 

i>t  DiD  not  tftinfe  tljat  auBgejs  toece  to  tcacD  ^en  bp  U)l)at 
Eule0  to  loalH  otljet  t|)an  toI)at  DiD  relate  to  t|)e  particular  mat^ 
ter  faefo?e  tt)em,  all  otljer  tljings  are  gratis  difta  5  ncitljer  ttiOMin 
De  alloU)  tljat  Hiftinction,  tljat  an  Action  mm  not  lie  tuyere  a 
S0m\  fpofee  onlp  W  Opinion  ■■>  fo?  if  t|)at  ttioum  te  aDtnitteD, 
it  tuoulD  be  berp  eaQe  to  fcanbali^e  anp  ^an,  us  i  think  fuch  a 

Judge  is  corrupt,  O?  I  am  of  Opinion  that  fuch  a  Privy  Councel' 

lor  is  a  Traytor ;  anD  Can  an?  ^m  Ooubt  toljet^cr  tijefe  o?  fuc5 
li^e  moim  are  actionable  o^  not,  becaufe  rpohen  onlp  in  tbe  Tenfe 
of  t^e  petfonf  'Cis  true,  in  fome  Cafes  to&ere  a  C^aii  fpeafts 
Us  ob}n  particular  Oifefteem  an  Action  totll  not  lie,  as  if  31  Tap,  I 
care  not  for  fuch  a  Lord,  but  t^at  ciffers  mucD  tiibere  a  ^an 
fpeaHs  bis  Opinion  toitb  reference  to  a  Crime  -■,  fo^  Opinions  tDiii 
be  fp^ean,  an^  mill  babe  an  implicit  jfaitb?  anb  becaufe  one  ^ait 
Sid.  233.  ijeuebes  it  anotber  bJiU  -■>  anb  'tis  upon  tbis  gtouno  tbat  all  tbe 
Cafes  bJbicb  babe  been  Once  tbe  @>tatute  are  ^uatfteb  h  ano  fo 
teas  tbe  late  Cafe  of  *tbe  sparquefs  of  Dorchefter,  He  is  no 

more  to  be  valued  than  the  Black  Dog  vi'hich  lies   there  lobiCb 

tuere  moits  of  tiifef!eem,  anb  onlp  tbe  Opinion  of  tbe  Defen* 
tant,  in  tobicb  Cafe  Siubgment  ttias  affirmeb  in  a  Mtit  of 
Crroj* 

Objea.  3if  it  be  obiecteti  to  tobat  purpofe  tbiS  Statute  m& 
mabe  if  no  Action  lies  upon  it,  but  lubat  lap  at  tbe  Common 
lafo. 

Anfw.  Cbe  Plaintiff  note  upon  tbe  Bmixtt  mull  p?ofecute 

tam  pro  Domino  Rege  quam  pro  feipfo,  bJbiCb  be  COUlb  not  50  at 

tbe  Common  LabJ*  9nti  it  bas  ba^n  beio  in  tbe  Starr-Chamber 

tbat  if  a  Scandalum  Magnatum  bt  b^OUfibt  UpOU  tbiS  S>tatUte 

tbe  Defenbant  cannot  futtlfie,  becaufe  'tis  bjougbtqui  tam,  &c. 
anb  tbe  l^ing  is  concerneD  •■>  but  tbe  Defenbant  map  ejrplain  tbe 
mom  anb  tell  tbe  occalion  of  fpeafeing  of  tbem,  if  tbep  are  true, 
tbep  muQ  not  be  publifbeb  becaufe  tbe  Statute  m$  to  pjebent 
S^ifco^bs* 

Objea.  Cbefe  JKLioibs  carrp  in  tbem  no  bifefleem. 

Anfw.  ^ccojbing  to  a  Common  ^nbetffanbinjj  tbep  areOKo^bs 
of  bifrefpcct  anb  of  great  btfelleem  5  fo?  'tis  as  mucb  as  to  fap,  tbat 
tbe  Plaintiff  is  a  ^an  of  no  l^cnottr  ■■,  be  is  one  lobo  librs 
after  bis  obin  otiill)  anb  fo  is  not  fit  to  be  emplopeb  unber  tbe 
J^ing  •-,  it  anp  piecebent  bifcourfe  bab  qualifieb  tbe  fpeafeing  tbefe 
Clio^bs  it  ougbt  to  babe  been  Ojetun  hy  tbe  Defenbant,  tobicb  is 
not  bone,  anb  t^erefoje  be  concltibeii  tbat  tbe  mops  notioitb' 

(lanbing 
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fiantiing  Mm  m&  ob\tat\i  mtt  actionable  ^  ano  fa  bp  tbe  ^pt* 
nfoii  of  \)im,  Wyndham  aiin  Scroggs  BluflicegjIluOjjmcnt  m&  tytum 
foi  tbe  piamttff. 

Atkins  Suffice  Of  a  contrary  ©pinioiu 

Anonymus. 

AB  Jetton  of  affault,  'Battecp,  CKtJouiitiuiff  atiD  falfe  3m= »   p^j 
lj?jfi)nment  fo?  aii  f^ouc  toas  tsiougljt  asairui  tlje  Defen.  mSft  after 

^aBt,  UiDO  pleaHS  quoad  venire  vi  &  armis  BoV^mU^h  anD  30  a  Demurrer 

to  tlje  3lnjp2ifattment  fie  fUflifieD  30  ©ecuant  to  tlje  €>betiffjoyned  and 
attettoiiifi;  upon  |jim  at  tlje  time  of  tfie  3(ri5e,fi*om  to!)om  Ije  ceceibcQ  beforejudg- 
a  CommanD  to  biitiQ  tlje  plaintiff  (being  anotbec  of  tbe  %iiZ'  mentgiven, 
liffis  ®£rbant0)  from  tbe  Conventicle,  Mjece  fiuDino;  of  ijtm,  be  §°°'^' 

CtO  U)it  tbe  DefenDant)  DiD  molliter  manus  imponere  upOn  t|e 

Plaintiff,  ano  bjougbt  Um  before  bi0  Rafter,  qux  eft  eadem 
tranrgreiTio  ;  Co  tbi0  tlje  Plaintiff  Demwtceu  ann  fljemeD  foi 
Caufe, 

I.  Cbat  tbe  ©ubfiance  of  tbe  luffiftcation  io  not  goon,  be. ,  q^^  ^„ 
caufe  tbe  S)eci)ant  coulti  not  tbu0  iufiifie  tbougb  bts  ^attec " 
migbt  ?  foj  tbe  lo^o  maip  beat  lji0  ^liUain  tuitbout  a  Caufe,  but 
if  be  commanD  anotbet  to  no  it,  an  Action  of  'Batierp  lie0 
againft  bi«ij  2  H.  4. 4.  ogut  tbougb  tbi0  migbt  balse  been  goon,  if 
luell  pleabeti,  |iet  'ti0  not  gooD  a0  pleatieo  bete  ^  fo^ 

3.  '€^be  DefenUant  faitb  quoad  venire  vi  8c  armis  Ji3ot  (^uiltp, 

but  faitb  notljing  of  tbe  tuounDing  tobicb  cannot  be  luaifieD,  ano  SneTpoftl 
tbeeefoje  tbiS  piea  \$  not  gaoo  5  fo?  lubicb  teafon  it  ftia0  cleacl^ 
teColDeD  tbat  tbe  piea  U)a0ill,but  tbe  Court  inclineo  tbat  tbe  ^nb' 
nance  of  tbe  piea  m&  tneU  enougb* 

Cbe  Cbief  %i\ftict  anu  Suffice  Scroggs  uiere  of  ©pinion  tbat 
a  ^an  map  a0  tuell  fenn  foi  U^  SetUant  ftom  a  Conuenticle  a0 
from  an  aieboufe,  anD  map  feeep  bim  from  going  to  eitbcc  of 
tbofe  place0 :  ^nu  tbe  Cbief  Suffice  faiti  tbat  be  once  bnelti  it  to 
be  part  of  a  S^aiciage  Qgtcement  tbat  tbe  ORife  ffjoulD  baue 
ieabe  to  go  to  a  Conbenticle. 

•But  in  tW  Cafe  leaue  ti)a0  giben  to  amenn  tbe  piea,  anD  sid.  107. 

put  in  quoad  vulnerationem  J]5ot(55uiltp  =,  anD  it  toaO  beSO  tljat 

tbcugb  tbe  pactie0  baD  joineD  in  Demurrer,  pet  tbe  Defcnbant 
migbt  ba^e  libertp  to  ameno  befoie  Subgment  giusn. 


Singleton 
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Singleton  uerfus  Bawtree  Executor. 

Traveife  A  sfumpiit  agaiiift  tfje  DEfenBaut  as  €]cecutoi,  lufjo  pleaos 

mutt  be  i\  t&e  Ccfiato?  wane  one  J.  s.  CKccuto?,  ttilja  p^oUeD  tlje  MiM 

where  the  atiti  toolt  upon  Ijim  t^e  (Etecutton  tljeccof,  nno  anminiflcen  tfie 

Charge  in  ^^ooGg  anQ  Cljattels  Of  tlje  Cefiato?,  aiiB  fo  conclutiES  m  abate* 

the  Deck-  ,|,g„j  g^  pg^j^  Judicium  de  Brevi,  UlitO  an  95jecnient  tfiat  J.  S.- 
fullv"rn"°^  Superftes  &  in  plena  vita  exiftit. 

fwered.  ^0  t&^s  l^lea  tf)e  plaintiff  Demurreti,  becaufe  tfje  Defenoant 
ouggt  to  baue  tcatietfeo  abiq^  hoc  tbat  5e  loas  Cj:ecuto?,  o?  ao* 
mfniffteD  as  (£j:ecuto?,  ano  fo  ate  all  tlje  pieaBtngs,  9  a  6.  7. 
4  H.7.  13.  7  H.  6. 13. 

TBut  Serjeant  Pemberton  foi  tlje  Defennant  faio,  tbat  tfiere 
is  a  Oiffetence  Uiljen  Lcttecs  of  aoniiniftcatton  are  gtanteD  in 
cafe  tlje  pattp  Die  (ntettate,  ann  U3f)en  a  ^an  makeg  a  aiiifi 
ann  therein  appoints  an  Crecuto?,  fo?  in  tljat  Cafe  tfje  (£j:ecii« 
to?  comes  in  itnmeDiatelp  from  tije  tieatlj  of  t^e  Ceiiato?  ^  but 
toben  a  ^an  Hies  inteffate  tbe  C)?liinarp  batlj  an  3ntereft  in  tbe 

^00005  anU  tbetefOie   be  tobO   tafeeS  tbem  is  Executor  de  fon 

tort,  anti  map  be  cbarffeB  as  fticb  h  but  'tis  otbettoife  generaUp, 
tobete  tbete  is  a  Wi\\\  anit  a  rigbtful  Crecuto?,  \ss^q  p?obetb  tbe 
fame,  fo?be  maj?  bjing  a  Croltei:  againff  tbe  partp  fo?tafeing  of 
tbe  Ceftatojs  ©oots  tbougb  be  neDec  ban  tbe  aaiial  poffefliion  of 
tbem  i  ann  tberefc^e  tbe  taking  in  fucb  cafe  luiU  not  raahe  a 
^an  EKccutor  de  fon  tort,  becaufe  tbete  is  anotbet  lavoful  Cte-- 
cuto?^  but  'tis  tcue,  tbat  if  tbete  be  a  fpecial  aonitniffiration  \i^ 
otbetUJife ;  as  if  a  ©ttanget  Botb  take  upon  bini  to  pap  Debts 
c?  legacies  h  o?  to  ufe  tbe  3lnt£(tates  ©ooos  5  fucb  an  eypjefs 
anniinjRtation  toill  make  bim  Executor  de  fon  tort,  ano  liable, 

as  in  Elead's  Gafe,   5  Co. 

@)Oin  tbiS  Cafe  tbe  Defenaant  pleads  tbat  J.  s,  tons  Ctecih 
to?,  Mjicb  prima  facie  Dffcbarges  bim  •■>  fc?  to  make  bim  cbacgea' 
ble  tbe  Plaintiff  ougljt  in  bis  Replication  to  fet  fo|tb  tbe  fpeclal 
Qbminiftrationj  tbat  tbougb  tbete  luas  an  Crccuto?,  pet  befo?e 
be  alfunieo  tbe  Ci;ecution  0?  p?obcD  tbe  ^©ill,  tbe  Dcfenoant  firrt 
took  tbe  ©oobSj  bptuljicbbe  became  Crccuto?  of  bis  otoncorong, 
anD  fo  to  batje  b?ougbt  bimfclf  tuitbin  tbts  Uifflnrtion,  (tubicb 
Uias  tbe  trutb  of  tbis  Cafe)  ano  tbat  uioulD  babe  put  tbe  mat' 
tec  out  of  Difpute,  tubicb  not  being  Done,  be  belo  tbe  pca  to  be 
gooD  j  ano  fo  p?apeD  Jiubgment  fo?  tbe  DefcnDaiit. 

Cbc 
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C&e  Coutt  toece  of  ©pinion  t!jat  prima  facie  tU&  m$  a 
goon  pica  •■>  fo?  Mjetc  a  ^an  *  confeffes  anD  aijoins,  (je  necn '  ^  Sand.  is. 
not  trauecCe,  aiiD  &ei'c  t&e  DefenDant  Ijan  aiioiOco  Ijf0  being 

CljatBCaMe  ajS  Executor  de  Ton  tort,  Op  faptng  tljat  tl)£U  tuaiS  a 

rigljtful  €j;ccuto?  tuljo  Ijao  atmnniftteri  tljc  €eftato?0  uiljole  (£» 
ftate  5  but  t!je  ©utniife  of  tlje  plaintiff  ano  tlje  piea  of  tfje  De. 
fenuant  being  botlj  in  t&e  *  amniiatibe  no  Mat  can  be  joineD  ^  ,cro 
tfieccon;  ano  t6etefo?e  ilje  Defentiant  ougbt  to  fjabe  tra\)?rfe5pi.9.sid.3;i: 
tjat  be  uja0  ej;ecuto?,  o?ebec  aiimini(!ceti  a&  Creciito?,  tbe  ca^  iSand.338. 
tljec  becaiife  bis  piea  gibes  no  full  anftoet  to  tbe  Cbarge  in  tbe 
Declaration,  being  cbargeti  as  ej:ec«to?5  uibo  pleans  tbat  anotbec 
toas  Ctccuto?,  anB  botb  tbefe  matters  migbt  be  tcue,  ana  pet 
tbe  DefenDant  liable  as  Executor  de  fon  tort,  \33iiicti  (notiDitlj. 
ftanHing  iniquum  non  eft  prsfumendum)  map  be  uiEll  intenoeD 
tece  '■>  anB  fo  3iutigment  U)as  giben  againll  tbe  Defenoant  t&at 
t|)tstoas  nogooDpieat 

Adams  verfus  Adams. 

DeTUC  upon  OSonB  to  petfojm  an  abiatn,  fo  tbat  it  be  Award,Ex- 
maHe  before  01  upon  tbe  2  ad  nap  of  December,  01  to  CbOOfe  captions 
an  ajmpire.  thereunto 

Cbe  Defendant  pleabs  no  auiatti  maoe :  %tt  Plaintiff  replies  overruled. 
ann  fets  fojtD  an  aioatti,  ano  alfisns  a  OB^eacb :  CDe  Defen^ 
tiant  tiemutts* 

1.  Cbatbeceisno  goouatoard,  becaufetlje  atbitcato?g  toereModRepiy* 
to  mafee  it  befo?e  0?  upon  tbe  2  2d  bap  of  December,anD  if  tljep  couiD 

not  agcie,  to  cboofe  an  aJmpice :  l3obJ  tbe  aiuacti  fet  fo^tlj  in  tbe  z  sand.  133. 
lEleplication  toas  mabe  bp  an  ^mpite  cbofen  aftec  tbe  2 2d  bap 
of  December,  iDbicb  tbe  ^tbittato^s  bab  not  power  b^  tbe  @)ub« 
milfion  to  cboofe,  Sed  non  allocatur,  becaufe  tbep  migbt  babe 
ttiabe  tbeir  3b)atli  upon  tbe  2  2d.  cap  of  December,  ano  tbcre» 
foje  coulb  not  cboofe  an  fflmpice  till  aftertoaros  5  fo?  tbeir  potoec 
loas  onlp  betermineb  as  to  tbe  making  an  !^b)arb. 

2.  TSecaufe  tbe  Qlmpire  recites  tbat  tbe  parties  fubmitting  Antea. 
bab  bounb  tbemfelbes  to  (lann  to  bis  aioacti  UJbicb  is  not  true, 

Sed  non  allocatur,  becaufe  'tiS  bUt  ECCital. 

3»  €be  Sltiiarb  is  tbat  tlje  Defenoant  fljoutb  pap  tbepiain-- 
tiff  tbjo  ®ums  at  feberal  times?  anb  tl)at  (eberal  Releafes  fljall 
be  glben  prefentiy,  anb  fo  tbe  'Bono  anb  tbe  sponp  bjoulb  be 
bifcbargeb,  anbfo?  tbat  reafon  tbe  atuarbing  tbe  J^elcafe  teas 
lim  againtt  tbe  plaintiff,  anb  \i^  confeauence  tOete  is  noticing  on. 
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f)(0  aoe  to  be  Cone  ■-,  aim  t&e  aToiict  Uiece  all  of  ©pinfoti  t&at  fo? 
tDt0  laft  cearon  t&e  ^uiacii  uiajs  not  gooD. 

©Etieant  Baldwyn  U)0  tuoB  of  Council  fo?  t&e  plaintiff,  faiD 
tijat  it  m&  an  Ctception  mijiclj  f)E  couio  not  anftna  if  tcu£,l3ut  fain 
tDat  tljeatuato  maa  not  tljatEeleafe0  fljoiiin  be  giben  p?cfentlp,{)iit 
tftat  t&e  S^onp  fljonio  be  paio  ano  Keleafesi  giben,  bp  U)&ic&  it 
appears  bp  tlje  betp  ^etljoti  ano  ^mt  of  tlje  9ujacD ,  t&at  tbe 
general  EeleafefS  tuete  not  to  be  giben  till  after  t&e  ^oiip  paio ; 
ano  tljat  being  ttje  Cafe  tbe  Court  toere  clear  of  ©pinion,  tljat 
it  U)a0  tuell  enougO  'r>  ano  Co  3luogment  mad  giben  foi  t&e  plain- 
tiff. 

Brook  verfus  Sir  William  Turner. 
Feme  Co-   T|5  a  p^o&ibition  to  t&e  @)piritual  Court  to  pjobe  t&e  mill 

^^WM?^^^^  A  °^  Philippa  Brooks  \iy  ©ir  William  Turner  &Er  CtecUtO?. 

^;Z£f "  f    a  Crpal  at  t&e  'Bare  tuasi  &ao,  in  ti)&ic&  t&e  Cafe  tuag,  viz. 

her  Mate    ^&at  J^m"  Phillips,  hp  mill  in  Writing  OatCO  24  Aprilis,  1 67 1. 

and  good.'  Joter  alia  gabe  to  Philippa  fo?  Life,  in  liEU  ano  full  of  &er  Dotnct, 

all  &i0  l^OUfe0  in  Three  Crown  Court  in  Southwark,  pucc&afeD 

bp  &im  Of  one ^2.  Keeling  3  anot&c«;  ^oufe  in  Southwark  purc&afeD 

Of  one  ^h  Bowes,  anO  all  &i0  ^OUfea  in  New  FlOiftreet,  Pud- 
ding-Lane, Buttolph  Lane,  Beer  Lane,  Duxfield  Lane  and  Dow- 
gate  London  5  anO  oieO. 

C&flt  aftertoarosJ  t&ere  being  a  Creatp  of  \|9arriage  bettoeeti 
t&e  Paintiff  ^h  Brooks  anO  Philippa  Phillips,  it  laas  agt&D 
t&at  all  t&e  faio  Ooufeg  ano  Eentg,  anO  piofits  t&ereof,  ano  all 
Debts,  EeaOp  S^onp,  %mm  ano  ot&er  real  ano  perfonal  C« 
(fate  lu&atfoeber,  o?  tu&ercin  Philippa,  o?  anp  in  Crnff  fo?  &er, 
toece  tntereffeo  0?  poffeffeo,  (&oulo  at  anp  time  a0  Uieli  before  as 
aftet;  t&e  Carriage  be  Oifpofeo  in  ruc&  manner  ais  fljouio  be  agr^Q 
on  bettoeen  t&em* 

ano  t&ereupon  b^  3!noenture  tripartite  bettoetn  s^?.  Brook  of 
t&e  firff  part,  t&e  faiO  Philippa  Phillips  of  tbe  fecono  part,  ano 

William  Williams  anO  Francis  Gillow  of  t&e  t&itO  part,  reciting 

t&e  faiO  COill  of  James  Phillips  ano  t&e  faio  Agreement,  t&e  faiO 
Philippa  in  confioeration  of  a  @)&iliing  paio  to  &er  bp  Williams  and 
Gillow  oio  bJit&  t&e  full  ano  free  Confent  of  t&e  faio  Edward 
Brook  t&e  notn  plaintiff,  grant,  bargain  ano  fell  to  t&e  faio  Wii- 
Hams  ano  Gillow  all  t&e  faiO  Jpoufes  oebifco  bp  t&e  laff  mill  of 
t8e  faio  James  Phillips,  in  Ctutt  t&at  t&e  faio  Cruffees  f&ouio  pec- 
mit  bet  to  teceibe  ano  enfop  t&e  ib&oie  Eentsi  ano  \^iom  of  an 

t&e 
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t&e  ^O\Xk0  puCCfiafCD  of  SP|.  Keeling,  nm  of  alltfie  ^OUfeS  in  Beer 
Lane,  anil  Of  ttiJO  Of  tfte  ii)OUfeS  in  Broadftreet  (tl  t|)E  pOfleffton  Of 
James  atiD  Worfley,  ano  tfte  Cluactecs  Esnt  onlp  miz  at  Chrift- 
mas  tijen  lafl  paff,  ann  no  mo?c,  (auinoc  to  Phiiippa  all  foiinec 
Eents  ano  ^tcears  tbeccof  to  be  c2ce(UeO  bpljer,  ano  not  bp 
^l  Brook,  anoto  be  implotcn  as  t&eccin  aftec  U)a0  mcntfoneti. 

ano  upon  tilts  factbet  Cruff,  t^at  aftet  ^?.  Brooks  oeatO  in 
cafe  tfjUiaiD  Phiiippa  futtjitien ,  tljat  t&en  tlje  Ccuffars  fliouin 
permit  Phiiippa  anti  Ijec  atfigns  ftom  time  to  time  to  grant, 
fell  ano  otfpofe  of  tbe  reft  of  tlje  pjemtiTes,  ano  all  others  tuDete* 
of  flje  toas  feifen  01  polfeffeD,  m  aje  fljoulD  t&tnh  fit  b  ano  alfo 
to  tecetbe,  Oifpofe  of  anO  enfop  all  tije  Eemis  ano  ^loQts  of 
t&e  p^emtlTeia  (not  tljetebp  appointeo  to  bereceiueo  bp  tfje  piatn. 
tiff)  foi  f)ec  onlp  particular  ano  feparate  ufe,  ano  not  fo?  tlje  ufe 
of  tlje  Plaintiff,  loitfioutanp  account  to  be  giuen  foj  tlje  fame,  anD 
not  to  be  accounteo  anp  part  of  C^?«  Brook's  Cftate  i  ano  tljat 
tbe  acquittances  oftbe  faio  Phiiippa  be  gooo  Oifcbarges  agalnlf 
tbe  Plaintiff  5  ano  tljefaio  CruOees  to  ^opnUJitl)  Phiiippa  m  tlje 
S>ale  ano  OifpoQtion  of  tlje  Pjemiffes. 

ano  Phiiippa  in  farther  confiberation  of  tbe  faiD  Carriage 
agreeo  to  pap  to  $pi.  Brook  on  tlje  oap  of  Carriage  1501.  ano 
to  oeliber  f)lm  feberal  05on06  ano  ©ecurities  fo|  ^onp  in  tljs 
faiD  31nDenture  particularlp  namco. 

ano  tlje  faio  Phiiippa  m  fartber  purfuance  of  tlje  faio  agree* 
ttient,  ano  in  confioeration  of  a  S&tlling  paio  to  Ijcr  b^  tlje  faiU 
Cruttees,  bio  luitl)  tbe  like  affent  affign  to  tftem  all  Ijer  Jetoels, 
JBlings,  ^onp,  8cc.  ano  otljer  bsc  real  ano  pecfonal  Cllate,  upon 
Cruft  tljat  tfiep  (tiouio  permit  ^et  to  enjop  t^e  fame  to  ber  oujii 
feparate  ano  oifftnct  ufe,  ano  to  oifpofe  thereof  from  time  to  time 
as  toell  before  tbe  fato  cparriage  as  afterbiaros,  as  H^e  ajouio 
tljinfe  fit  toitftoutanp  accompt,  ano  fo?  toant  of  fuc&  limitation 
m  appointment,  in  Crull  fo?  ber,  W  Cicecuto^s,  aominiflrato^s 
01  affigns  5  ano  tlje  plaintiff  not  to  ftinoer  oi  impeacb  tbe  fame, 
ano  not  to  be  taken  as  anp  part  of  ^is  CQate,  o|  be  fubiea  to 
W  Debts,  legacies  0?  engagements. 

ano  tbe  Plaintiff  cobenanteo,  tbat  if  tbe  Carriage  took  effect, 
tlje  Cruffees  fljoulo  quietlp  eniop  t^e  p?emiffcs,  ano  Phiiippa 
to  Oifpofe  t&ereof  bjitbout  trouble  0?  molcftation  bp  Ijim,  bis  €kz* 
cuto?s,  &c.  ano  t^at  Phiiippa  (notUJitbfianOing  tbe  s^arriagc) 
fljoulo  at  anp  time  eitber  befo?e  0?  after,  &abe  ttbertp  bp  DeeO  o| 
caiill  in  mritingbp  Ijer  publifljeoin  tbepjjfcnce  of  tbooi  moje 
creoible  QBitneffes,  oj  otl)crtoife  tjotofoebe r,  at  bet  pleafure  to  gibe 
ano  Oifpofe  alt  ter  teal  ano  perfonal  €t!ate,  t^ooos,  CbattelSi 
Sec.  to^ereof  flje  toas  poffeffeo  before  tbe  faio  tntenoeo  '.pacriage, 

5  2  01 
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0?  at  anp  time  after,  o|  aitp  otljec  petfon  in  Ccutt  fo|  6ec  (ewept 
fucfi  part  thereof  as  toas  tljecebp  agceetj  to  tie  paiD  to,  atiD  tecettien 
lip  tlje  Plaintiff)  to  fuclj  petfon  o?  petfons,  ano  to  fiicij  ufe  ana 
ufe0,  intents!  ano  putpofes  a!3  flje  iboulD  tl^inlt  fit,  anD  t()at  tl)e 
paintiff  l^ouiu  alTent  t&eteunto,  ann  not  impeaci)  t&e  fame  in 
LatD  01  Cquitp. 

C&e  Carriage  fljojtip  aftetUJatlisi  toofe  effect,  ann  Phjiippa  bp 
£2IiH  in  encitiiig  gaue  alt  Set  Citato  atoap  in  lesaciejEf  anu  C6a' 
titable  aifeg,  ano  flje  cebifeo  to  tfte  Plaintiff  20 1.  to  faup  &{m 
Mourning,  ann  gabc  to  ^ic  WiiHam  Turner  t&eDefenDant  ico  1. 
ano  maoe  Um  €tecuto?  •■,  attn  flje  nefttfcu  to  9©?.  Hays  ano  to  ^h 
Grace  20 1.  aj^J-^e,  tuljom  fi)t  maoe  €)ftetfeet0  of  bet  8Bill,  ann 
OieO.  €6ete  tnas  neitljet  Date  0?  (lOitneiree  to  ttjis  mm,  faoe 
otilp  t^c  ^ontB  ano  ^eat  of  out  ILo?o  t&Ecein  mentioneo  5  ano 
t^at  tW  (LOill  not  tieing  pioDeo  in  tge  ^pititual  Court,  tge 
Plaintiff  moueo  foj  a  P2o6ilJition,  ano  t&e  Defenoant  toolt  3Iifue 
upontf)e^ugseflion* 

3ln  tDfiicb  Cafe  tSefe  points  toere  tefoltieo  bp  ttje  Court* 
Mod.Rep.iii.  I*  3lf  tljere  be  an  agreement  befo?e  ^attiage  tbat  ttje  mUc 
map  malte  a  (KLlilt,  if  flje  oo  fo,  'ti@  a  goon  eiitl,  unlefis  tbe 
()U0bano  Oifagra^s  •■,  anO  W  Confent  f^ali  be  impipeo  tfil  tl^e  con* 
trarp  appear*  ^no  tlje  Lau)  is  tge  fame  tljougb  tje  ttnetu  not 
loben  flje  maoe  tbe  ^titl,  tuM  loben  maoe  'ti0  in  tbiis  Cafe,  ais 
in  others,  ambulatojp  till  tfie  oeatb  of  ttje  Cllife,  ano  ()i0  oilfent 
tljereunto  -,  but  if  after  ber  oeatb  be  ootb  confent  be  can  nebec 
aftertoarOiS  Oiffent,  toi  tben  be  nUgbt  00  it  backoiarOd  ano  fop 

&)arO0  in  infinitum. 

2*  3if  tbe  ^u0banO  Inouio  not  babe  fucb  COitl  to  ftano  be 
ougbt  pieCentlp  after  tbe  oeatb  of  tbe  COife  to  fbeto  bi0  Oif^ 
fent. 

3*  3If  tbe  ^U0bano  confent  tbat  W  Ulite  fliatl  make  a  mill, 
ano  accojoinglp  fbe  ootb  matte  facb  a  ^Itll  ano  Dietb,  ano  if  after 
ber  oeatb  be  comes  to  tbe  Crecuto^  nameo  in  tbe  Mill,  ano  feeniis 

to  app?Obe  ber  CljOiCe,  bp  faping,  He  is  glad  that  fte  had  appointed 

fo  worthy  3  Perfon,  ano  feemeo  to  be  fatisfieo  in  tbe  main  taitb 
tbe  UMIU  ano  recommenOeo  a  Coffinmaker  to  tbe  Crecuto;, 
ano  a  tSolofmitb  fo?  mafting  tbe  Einge,  ano  a  petals  painter 
fo?  matting  tbe  Cfcutcbeon0,tbi0  \&  a  gooo  alfent  ann  makes  it  a 
gooo  COill,  tbougb  ttje  I^u0bano  toben  be  fees  ano  ceaDs  tbe  O^iili 
fbeing  tbereat  Oifpleafeo)  oppofes  tlje  p?obate  in  tbe  spiritual 
Court  bp  entring  Cat)eat0  ano  tbe  like  ■-,  ano  fucb  Oifagre^ment 
after  tbe  fo?mer  alfent  toill  not  butt  tlje  mm,  becaufe  fucb  affent 
(0  gooo  in  tmj  t|)ougt)  &e  Mo\»  not  tU  particular  O^equefts  in 

t6e  mm  4*  m^zn 
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4«  Wttim  tJjcce  i!3  an  erpiefss  ^BCEemettt  o?  Confent  t6ac  a 
banian  map  make  a  miU-,  a  Uttie  mot  Ml  be  fufftctent  to 
malte  out  tfje  continuance  of  t!jat  Confent  after  Set  Deatlj  ■■>  ann 
it  toill  be  neeoftii  ontfte  otljec  fioe  to  p?oije  a  Difagrecment  maoe 
in  a  folemn  mannec  5  ann  tfjofe  tijinffs  tnbiclj  pioue  a  DjffatfiSfaai' 
on  on  tlje  rpusibanngi  pact  map  not  p?oUe  a  tiifagcecment,  becaufc 
tge  one  15  to  be  mo^e  formal  ttjan  tbe  otbec  ■-,  (01  if  tf)e  ipu^banD 
(boulo  Tap  tbat  ije  Ijopeti  to  fet  aQbe  tbe  UliU,  01  bp  a  Suit  o| 
otDettDife  to  b^ng;  tlje  ei;ecutoj  to  tet;m0}  tU&  \9  not  a  biiTent. 

Sir  Robert  Howard  verfus  the  Queens  Truftees  and 
the  Attorney  General.     In  the  Dutchy. 

Up€)lI5  a  T5ill  ejbibiten  in  tbe  Dutchy  Court  ^  Cbe  Clue-  jones  i2(J, 
fiton  U)a0,  tDbetbei;  tbe  ^tetaatoajip  of  a  C^annoj  toass 
gcantable  in  Eebetfion  oj  not  ^ 

Cfje  3tto?np  <SeneraI  ano  tlje  Clueens  Council,  Butler  ann 

Hantnore,  l^elD  tbat  it  toaiEf  ttOt  J   TBUt  @>erieant  Pemberton  auD 

CPI.  Thurfby  tooulD  fiatje  atfiueD  to  tlje  contracp  i  fo?  tbep  faio 
it  migSt  be  scanteu  in  f  er,  o?  fo?  anp  lef^  Cftate,  ano  fo  \x^  re* 
Uecfion,  f02  it  map  be  eiecutcD  bp  Deputp. 

Ognt  tbt0  Clueaion  atifing  upon  a  piea  an&  Demucrei:  tbe  De> 
bate  tbeteof  loaisi  tefpiteo  till  tbe  beating  of  tUe  Caufe,  fobicb 
toasj  tbe  ufual  Piaaice  in  chancery,  as  North-  Cbief  Sluftice, 
iDbo  alTifteb  tbe  Cbancello?  of  tbe  Dutchy,  infoimeo  tbe  €(i\\tu 

^no  be  faiD  tbat  in  all  Coutts  of  Cquttp  tbe  ufual  courfe  b)a0 ; 
toben  a  Xill  is  erbibiteb  to  babe  ^onp  beccepD  Due  on  a  TSonD  up« 
on  a  S)nggeffion  tbat  tbe  'Bonn  is  lott  5  tbete  mull  be  ©atb  mane 
of  it,  fo;  otbettuife  tbe  Caufe  is  pjopetlp  triable  at  tbe  Common 
JLaiOj  anD  fucb  coucfe  is  to  be  obfecbeD  in  all  tbe  Itfee  Cafes, 
inbere  tbe  plaintiff  \s^  fucmife  of  tbe  lofs  of  a  Ofeb  D?aU)S  tbe 
2^efenDant  into  Cquttpi  but  if  tlje  Cafe  be  proper  m  its  oiun  na^ 
tuce  fo?  a  Couct  of  Confcience,  ano  iw  cafe  ttibece  tbe  Dcpb  is  not 
loft,  tbe  iaemeop  beficen  in  chancery  couio  not  be  obtainen  upon 
a  Ctial  at  iLato,  tbete  tbougb  it  be  ailcbgeb  tbat  tbe  D&n  is  loft, 
©atb  neco  not  be  mane  of  it  ■■,  as  if  tbete  be  a  D&D  in  tobicb  tbete 
is  a  Cobenant  fo?  factber  affuvance,  anb  tbe  pactp  comes  in  C« 
qintp,  anb  p?aps  tbe  tbing  to  be  bone  in  fpecie,  tbete  is  no  neeb  of 
an  SDntb  of  tbe  lofs  of  fucb  €>£eD,  becaufe  if  it  'tis  not  loft  tbe 
pattp  coulD  not  at  laUJ  babe  tbe  tbing  fo?  ttil)icb  \)Z  pjapeo  Ee* 
lief,  fo?  i)e  coulD  onlp  tecobet  Damages. 

Note 
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Note  alfo,  djat  6e  fafo  in  t&e  Cafe  of  one  oidfeiid  tfjat  it 
m»  tge  confiant  pjactife  U)Ijece  a  OSili  id  ei;f)tbiteQ  in  Cguitp 
to  fo?eclore  tfje  cis&t  of  Eeoemption,  if  tfje  #a?tffaQ;o?  be  fo?e= 
clofeo  |)e  papdnoCoffg^  anti  tt)Ouglj  it  toas  itrgen  foi  l^tm  tljat 
ge  njouin  pap  no  Coffs  in  tUs  Cafe ,  becaufe  tlje  ^ojtgagee 
tttad  DeaD,  anD  tbe  pzit  tnitbin  ^qz,  anti  tbe  O^onp  cotilD  not 
fafclp  be  paib  tuitbout  a  Deccee,  pet  it  being  necelTatp  fo?  bim 
to  come  into  €quitp,  be  mus  pap  fo?  tbat  necelfitp* 

Note  alfo,  tbe  Diffetence  between  a  9©o?tgai5e  in  jfee,  anb  fo| 
^eat0  5  toi  U  'tis  in  fee,  tbe  ^a^tgago?  cannot  babe  a  Ee« 
conbepance  upon  papmeitt  of  tbe  sponp,  till  tbe  pm  comts  of 
^ge« 

3!t  m&  agteeb  in  tbis  Cafe  bp  tbe  Court ,  tbat  if  tbete  be 
Cenant  fo^  life,  Eemainbet  in  jfee,  anb  tbep  fopn  in  a  DeeQ 
purporting  an  abfolute  Sale,  if  it  be  pjobeb  to  be  but  a  ^o^t' 
gage  be  (ball  babe  W  €iintt  fo;  life  again,  paping  pro  rata,  auQ 
acco^bing  to  W  Cilate  5  anb  fo  it  ibali  be  in  tbe  Cafe  betmeett 
Cenant  in  Douiet  anb  tbe  ^eir. 

Loyd  verfus  Langford. 

Leffee  for  Ti9  a  fpeci'al  (Uttnia  tbe  Cafe  toast  viz.  A.  being  Cenant 
Years  I  in  jFec  of  lanbg,  bemifeb  tbe  fame  to  B*  fo?  fcbcn  peac0, 
makes  an  B*  re=bemifc0  tbe  fame  lanbs  to  A.  fojtbe  faibCetm  of  febeti 
A.^*g"J?^"'^  pears,  referbing  20 1.  Eent  per  Annum,  a.  opes,  bfs  Wiiit  en. 
whe?eDcS  ^^^^  ^^  ^uarbian  to  tbe  Pzit  of  A.  ber  %on,  anb  reccibes  tbe 
lies  upon  profits*  B,  b2ings  Debt  againft  bet  as  Ctecutnit  de  fon  tort,  m 
the  Con-  tbe  debet  anb  detinet,  auo  tobctbec  tbis  3ction  tooulb  lie  01  not 
traca,  and  toas  tbe  €lue0ion. 

where  not. 

@)erfeant  Baidwyn,  tobo  argueb  fo?  tbe  plaintiff,  belb  tbat  ft 
bib  fie,  fojtbougb  tbe  Eent  in  tbiS  Caferefcrbco  bib  not  attenb 
tbe  EeberQon,  becaufe  tbe  letfee  bab  afftgneb  ober  all  btscerm, 
pet  on  action  of  Debt  toili  lie  fo?  tbat  Eent  upon  tbe  Contract , 

Gro.Jac.  487-  Witton  uerfHs  Bye  45  Ed.  3.  8.  20  E.  4  13.    CobC' 

benant  toill  lie  upon  tbe  moi'QS  Yeiiding  anb  Paying. 

3!f  tben  bete  is  a  goob  Eent  referbeb,  tbe  QBIfe  tobo  receibes 
tfit  p?ofitS)  becomes  eiecutrit  de  fon  tort,  anb  fo  is  ipable  to 
tie  papment. 

3It  batb  been  fjelb  tbete  cannot  be  an  Ctecuto?  de  fon  tort 
of  a  Cetm,  but  tbe  ^obern  C>pinions  ate  otbettoife^  as  it  toas 
belD  in  tgeCafeOf  Porter  anbSweetman,  Trin.  1653. in  B.  R.  ^nO 

tbat 
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t&at  an  artion  of  Debt  toill  lie  agatnft  fjim.  InUceo  tucft  ait 
Crecuto?  cannot  be  of  a  Cecm  in  futuro,  ano  tDat  10  t&e  Ee- 

fOlUtfOn  in  Kenrick  anD  Burgeffes  Cafe,  Moor  Rep.     Wiiztt  in 

Cfetfntcnt  upon  Not  Guilty  pieaoeo,  it  appeacen  tbat  one  Oke- 
ham  5ati  a  leafe  fo?  pears  of  tlje  lanD0  in  queftion,  lu^o  Dpeii 
3inteJlate ,  MjfcO  Leafe  fj(0  asiifc  affigncD  bp  parol  to  Burgefs  5 
anD  tben  flje  taked  out  letters  of  aDminiffcatton,  ano  alftgns 
it  again  to  Kenrick,  lutjo  bp  tbe  ©pinion  of  tlje  Court  im  t&ebett 
Citie. 

"But  if  one  enter  ais  Crecuto?  de  fon  tort,  anD  fell  ©oods, 
tlje  Sale  iss  poD  b  to&iclj  toasi  not  fo  in  tW  Cafe,  becaufe  t^ece 
Mfi  a  Cerm  in  Eeuerfion,  Uiljeceof  no  Cntrp  coulD  'be  maDe, 
toi  tufjicb  reafon  tljerc  coulD  be  no  (Erecuto?  de  Ton  tort  to  tjiat, 
anD  tberefoje  tlje  Sale  to  Burgefs  before  tlje  ^Dminiff ration,  tuasj 
SelD  UOtD. 

9nD  tbat  tijere  map  be  an  Crecuto?  de  foa  tort  of  a  Cerm , 
t&ece  tuas  a  late  Cafe  aDjuDgeD  in  Trin.  22  Car.  2.  bctioeen  Ste- 
vens anD  Carr,  U3ljicfjUiag,Leiree  fo?  peare  renD?(nff  Eent  Diesai 
3lnteftate,  bis  CJElife  takes  out  Letters  of  ^bminiffration,  anD  af* 
tertoarDS  fatties  a  feconD  ^usbanD,  tbe  OUife  Dies,  ana  t&e 
^usbanD  continues  in  poifeifton  auD  reeeibes  tl)e  pofits:  it 
U)as  asreeD ,  tbat  fo?  tlje  p?o6ts  receibeo  be  toas  anfioerabte 
as  Crecutoide  (on  tort,  anD  tbe  l^ook  of  10  H.  1 1.  tuas  citeD  as 
an  autboiitp  to  p?obe  it* 

Pemberton  Setf'eant  fo?  tlje  Defenbant,  UJOUID  not  unDertake  v^  ^^ 
to  anftoer  tbefe  points  tobicb  UJete  arffueD  on  tbe  otljer  fiDe,  but  Def. 
aOttittteD  tbem  to  be  plain  agaitift  Dim,  fo?  be  DiO  not  Doubt  but  tfjat 
Debt  tuoulD  lie  upon  tbe  Contract,  uibere  tbe  Mjole  Cerm  luas 
alTiffneD,  anD  tbat  tbere  map  be  an  Crecuto?  de  fon  tort  of  a 
Cerm^  but  be  faiD,  tbat  Wcii  taas  tbe  p?incipal  point  in  tbe 
Cafe  loas  not  (tirreD:  €be  quetlion  loas,  bJbetber  an  Action  of 
Debt  toiil  lie  againft  tbe  DefenDant  as  Crecuto?  de  fon  tort 
lubere  tbere  is  no  Cetm  at  all  •■>  fo?  'tis  plain  tbere  loss  none 
in  being  in  tbiS  Cafe,  becaufe  tuben  tbe  Leflfee  Ee  DemifcD  bis 
tubole  Cerm  to  tbe  Lelfo?,  tbat  bias  a  SurrenDer  in  Lalo,  anD 
as  fullp  as  if  it  baD  been  aauallp  furrenD?eD  -■>  anD  tberefo?e  tbiS 
Itias  quite  Different  from  tbe  Cafe,  Mjere  leffee  fo?  peais  makes 
an  aOtgnmcnt  of  bis  tDbole  Cetm  to  a  Stranger,  Debt  tuill  lie 
upon  tbe  Contract  tbere,  becaufe  an  Intcveff  paffes  to  bim  in 
Eeberfion,  anD  as  to  tljis  pimpofe  a  Cerm  is  in  cffe  bp  tbe 
Contract  of  tbe  parties,  oiiD  fo  it  UiairiD  beteagaina  tbe  fitff 
LciTo?,  Mjo  U)as  Le£fee  upon  tbe  Ee  Demife  •■>  but  noto  becaufe 
of  tlje  SutreiiDcr,  tb«  %nit  is  intitulcD  to  enter,  atiD  tbe  #$- 
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t^tti  tudo  10  t{)e  Defennant,  entecs  in  gtis  Etg^t  aiei  (^uactitan, 
tDM  Qie  map  lamfuup  Do. 

3!f  tfjerefoie  Debt  onip  lie0  imn  tSe  Contract  of  tfie  €effa« 
to;,  as  in  tcutg  it  tiotl)  tuljete  tlje  tu{)ole  Cecm  10  gone,  tge  piain^ 
tiff  cannot  cftarge  anp  one  as  Cicecuto?  de  fon  tort  m  t&e  debet 

anH  detinet. 

9nti  tl)e  to^ole  Cetmis  gon  liete  iiptge  iae<tieitiire,  fnibtcf)  i0 
an  abCoiute  auctennet,  anD  not  upon  ConDition,  ioi  in  rucib 
Cafe  t|)e  Siuttenoecoj  tnig^t  f^m  entceti  foj  non  performance, 
anti  fo  it  migf)t  ijaDe  been  tebibeD :  ^nn  of  tgis  iDpinion  tuas 
t^e  tD{)ole  Court  in  botb  points ,  ant>  tuoulQ  not  |;eat  anp  far^ 
t&er  argument  in  tlje  Cafe  ■■>  tlje  plaintiff  f)abing  no  reraeDp 
at  LaiD }  tlje  Court  toiD  gim  tM  &e  mtgl)t  feeh  foi  relief  itt 

Chancery,  if  &e  tljOUgftt  fit» 

Harman'5  Cafe. 

IB  Covenant  tlje  b^eaclj  affignen toas,  tf)at  tf)e  Defendant 
m  not  repair  5  ^e  pleans  generallp  quod  reparavit  &  de 

hoc  ponit  fe  fuper  patriam,  t^iS   toaS  f)ClD  gOOQ  after  a  ^ec* 

tict. 

Quadring  verfus  Downs,  •^5''  al', 

Wardfhip  IB  n  ©llrit  Of  rig^tof  um%  tfie  Cafe  toas,  Viz.  ©(r  Wil- 
cannot  be  J.  ^'^"^  Quadring  being  feifcn  Of  tantig  in  5Fee,  bp  DeeH  ana 
where  there  jfiue  fettles  tijem  upon  fjis  ^on  Wiiiiam  ano  bis  eaJife  fo?  tbeic 
is  no  de-  jLiues  j  tfte  JBlemainDer  to  tbe  feconD  ©on  in  Cail,  toit^  Diijerjs 
fcent.       jaemainners  otter,    C6e  (^?aniifat{)er  Dpes,  tlje  jfatber  ano  $^a- 

tger  upes,  tbe  eineft  %on  upes  iuitgout  Mue,  ano  (0  tfje  LanD 

came  to  t^e  feconn  ^on. 

Cte  paintiff  intitles  Umklt  as  <^uarDian  in  Socage  to 
ti)e  SHarbfljip  botf)  of  t^e  perfon  ano  lanos  of  t5e  infant, 
toftom  tjie  Defenuant  tietainen,  ano  gjeijeant  Newdigate  fo?  |jim 
Uemurreo,  becaufe  tnljcre  tljere  is  no  tefcent  tljcre  can  be  no 
©Harof^ip,  foi  tlje  fecono  ©on  is  in  bp  purcljafe  ano  not  b?  Oe^ 
fcent,  fo?  bere  is  no  mention  of  tlje  Eetterfion  in  ifee,  ano  tberc' 
fo?e  it  map  be  intenoeoti^at  it  luas  conttepeo  aluaps  ano  beGoes, 
if  it  ajouio  be  intenoeo  to  continue  to  Sir  WiUiam  Quadring  tfie 
^2anOfati)er  after  tijis  @)ettlement,  pet  it  cannot  be  ti)ougt)t  ta 
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tiefcenti  to  tf)e  taiato,  bccaufe  'tis  not  fato  luljo  toass  f^tit  --,  fo? 
tfjougfj  it  be  fain  tljat  t&e  jFatfiei:  of  t&e  COatn  toas  ©on  to  %ic 
William,  pet  "tis  not  fatD  S)on  anti  Jpcit ,  anti  of  tfjat  aDplnion 
fi)a0  tlje  tofjole  Court  in  botf)  points ;  fo?  t^ete  rauft  be  a  tie= 
fcent  01  £lfe  tljece  can  be  no  COattinjip  5  anD  it  ttotlj  not  appeac 
tbat  anp  nefceut  tuas  Ijece,  becaufe  'tis  not  faiD  tijat  tlje  Ee\jEC= 
fion  DiD  tic(cEnt),  no?  toljo  tuas  Itpeit  to  %it  William ,  toijiclj  t&e 
l^laintitf  pecceibing,  p?apeD  leabe  to  amenb,  antj  it  Ujas  gcanteo, 

3tt  tbis  Cafe  it  loas  tain  at  tlje  15at,  tfjat  one  migljt  be  a 
CKatO  in  S)ocao;e,  tbougb  be  be  in  bp  #"tcbafe,  fo?  tbe  ®im- 
Dim  is  to  babe  no  profit,  but  i0  onlp  a  Curator  to  bo  all  fo^ 
tbe  benefit  of  tbe  Otlatb?  anb  fo  tbete  neeb  be  no  befcent,  ais 
is  necelTatp  in  tbe  Cafe  of  a  sXLlarb  in  Cbibaitp  •■,  fo?  tbat  be* 
ing  in  cefpect  of  tbe  Cenute,  tbe  ©uarbian  is  to  babe  profit* 

Cbe  Jlo?ti  Cbief  3luftice  North  faib,  be  feneto  tobere  tbete  ftiasi  Nota. 
(ome  boubt  of  tbe  fufficiencp  of  tbe  t^uarbian  in  Socage ,  tbat 
tfie  Coutt  of  Chancery  maoe  bitti  gibe  goob  Secutitp. 

Harding  verfus  Feme. 

115  an  Action  of  AffauU ,  Battery  and  Imprifonment,  'till  tbe  AnteaAno- 
Plaintiff  ban  paid  nl.  10  s.  Clje  Defendant  plcabs  and  nymus. 
I'ufiifies  bp  teafon  of  an  Cicecution,  and  a  OUactant  tbeceupon 
fo?  Ill,  andbotb  not  mention  tbe  10  s.  and  upon  bemurcecfo? 
tbis  Caufe,  3ludgnient  bias  giben  fo?  tbe  Plaintiff  upon  tbe  fitfl 
opening,  becaufe  it  appeared  tbe  Defendant  took  tno?e  tban  bias 
luatranted  bp  tbe  ({Eitecution* 

Ellis  verfus  Yarborough  Sheriff  of  Yorklhire. 

Im  an  Adion  of  Efcape  tbe  plaintiff  Cets  fo^tb  tbat  tbe  T>t^  Cafe  lies 
fendant  arccffed   a  ^an  upon  a  Latitat  direaed  to  bint  """^  cF'^^S 
at  tbe  Suit  of  tbe  plaintiff,  and  aftettoatds;  fuffered  bini  to  go  J^  ^f "" 

atlatge.  Skefnfuffi. 

Cbe  Defendant  pleads  tbe  Statute  of  25  H.  6.  cap.  lo,  tbat  be  dent  Bail, 
took  good  and  fafficient  "Bail  Uiitbin  tbe  Countp  according  to  tbe  but  muit  be 

Statute.  amerced  if 

Cbe  Plaintiff  replies,  tbat  be  let  bint  go  at  large,  abfq^  hoc  the  Defen- 
tbat  be  took  good  and  fufficient  "Ball  toitbtn  tbe  Countp.  Co  tljis  *^^"^*  ^° 
tbe  Defendant  demurced.  •  Moj.Kpf.7. 

Antea. 
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C|){0  Cafe  m&  arguetr  tW  Cecm  bj^  ©ctfcaiit  Skjpwkh 
BttU  Baldwyn  fo?  t&e  Defftttjant,  atiti  bp  ^Ecjeant  Barrel  mn 
George  Strode  foj  tftc  piauitiffi  anu  ill  tljelc  aEgttmentg  fo? 

Ex  parte    jjj^  DefeitDant  it  toas  fatD,  €bat  tlje  Plaintiff  in  t&ts  cafe  can* 

JJ  •         not  maintain  an  action  of  €fcape,  fo|  tobece  tbe  ©beriff  tafeejj 

a  Sand.  60.    ouaji,  Ko  Cfcapc  inill  lie  againft  bi»n* 

cro.EUz.  624.  j^  o^ecaufe  be  10  compellable  bp  tbe  €>tatutc  to  let  ibe  Defrft* 
Bant  to  TSail. 

2,  3if  be  babe  not  tbe  Dcfenbant  tea&y  at  tbe  cetiitii  cf  tbe 
CHiit,  be  map  be  ametceb,  tobieb  is  tbe  p^opcc  reme&p. 

?♦  Cb»0  p?e£cpt  of  letting  tbe  Defenttant  to  015211,  being:  lip 

3(t  of  j^arlianient,  (s  intcnbeb  bp  tbe  bicertioii  of  tbe  paintfff 

btmfelf,  becaufe  all  people  ace  panted  to  tlit  making  of  m  a^t  nC 

paclinment. 

^anp  adion0  ba^  beenb^migbt  againl!^etif0,titK)tt^ig' 

Ant«.,Page  gegjoj^jj  tftftt  HO  TUatl  SaHe  been  taken,  anb  foi  lubtcb  an  dau 
on  on  tbe  CafetotllHe^  but  tobcre  tbete  i^  TBail  taken,  tbe 
g)betiff  batb  none  bis  butp  uibicb  be  is  comnianbEiJ  to  no  bp 
t\)t  statute  5  anb  if  tbe  Defenbant  botb  not  appear,  tbe  Sbe-- 
Eiffis  to  be  amctcei*,  ana  |e  i&  tbe  pjopet  3uDge  of  tbe03ailj 
tbe  plaintiff  iss  no  toaps  concecneo  tbetein  bibctbec  gooD  01 

ban* 

at  tbe  Common  Lab)  tbe  Defenbant  ixm  to  continue  tnp^i' 
Con  till  be  bati  fatiaficb  tbe  pafntlS}  to  tubom  n^  bettfgt  m& 
intenbeU  bp  tbiss  Statute,  but  ratbee  an  eafc  to  tbe  Defeimant, 
tbdt  be  ^mi^  b£  fi^otii  tbence  bifcbatpb,  gibing  goob  'Batu 
aim  tbe  teaCon  \Xi^^  tbe  Statute  mentiom^  fucb  'Bail  i£t  in  fa^ 
bout:  of  tbe  S)beriff  alfo ,  to  fecuire  bim  krni  amerciameni0  5 
tbeXail  being  tben  fo?  m  anbempnitp,  be  is  tbe  foleSubge  botb 
of  tbeic  pecfons,  number,  anb  abiiitp ,  foitlje  Statute  requires 
ttoo  ®titetie!B,  anti  tbat  tljii^  lb«W  be  spen  toitbin  tbe  Countp^ 
pet  if  tbere  ijai  but  one,  anb  be  not  of  tbe  Countp,  anb  if  tbe 
"Bonb  taken  h^  tbe  ©betiff  ^i  tbe  appearance  of  tbe  DefrniHint 
be  but  ^cl.  anb  tbe  Debt  Mt  to  tbe  piaintiif  b€  400 1  'tis  luell 
enottgb)  becatife  tbe  @ita£ute  botb  not  reSrotn  bim  to  sup  %am 
oi  g)ucetiesi,  fo?  be  map  take  tobat  %m\  be  pleafc  to  fo^ce  ttje  De^ 
fenbant  to  aiipea^ 

anb  b)ben  tbi^^ctncitp  10  ta^en,  tbe  Sbeitiff  iieuteltbeir  com^ 
pellable  to  affign  it  to  tbe  iaiaintiff,  0?  be  to  take  it,  €i0  ttu*, 
be  botb  ufiwUpafliign  it,  but  tbat  iia  to  btfcbarge  bimfelf  of  tbe 
amerciament0„  tsb^cb  \»  tbe  m^  tbat  tbe  Plaintiff  fboulb  putftie 
lobete  be  botb  imagine  tbe 'Bail  to  be  inbffi^icient. 

m 
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3if  tfjecefo?e  tW  Statute  m&  maDe  fo?  tlje  faencfit  aiio  eafe 
of  tlje  Defcnuaiu,  tfje  %zcmtp  tfjecein  Dtcecteu  is  f02  tfje  fit* 
tempnftp  oftljeStljcriff;  ano  tljercfo^e  if  110  ^aiontudl  lie  againff 
l)(ni  fo?  taUtno;  of  infufficicnt  "Bail,  'tis  a$  tcafonabU  tljat  no  ^ioi' 
on  fljouiQ  lie  againft  Ijim  Mjen  Ije  &at&  taken  OSail,  UJ&icb  tt  10 
compclleti  to  00,  ano  fo  tfie  Ctauerfe  in  t&is  Cafe  iis  immate-- 
tial,  ano  SuUfiment  ougftt  to  be  giuen  fo?  t^e  Defenoant* 

©n  tlje  cttjec  aoe  it  toae  argueD,  Cfjat  an  action  of  Cfcape  Ex  part© 
ftJoulD  Ipe  againft  tlje  @)ljenff,if  6e  Din  not  tafee  goon  "Bail,  isUci  Q^er. 
matter  map  betrauerfen^  ano  tfiougf)  fjereiftije  Defennant  fjan 
reiopncn,  tlje  Slffue  i)ao  been,  tD&etljcc  fufficient  Xati  tBitbin  tbe 
Countp  oi  not,  pet  tbat  pact  of  tbe  Jffue  ban  not  been  material, 
fo?  tbe  onip  matter  ban  teCen  upon  tbe  fufficicncp  oi  infuffi» 
ciencp  of  tbe  TBail  in  general.    Lifee  a  Cafe  anjuogen  in  Mich. 
14  Car.  2.  in  B.  R..  iDbere  a  CCIoman  ban  potuer  gibenber  bpbec 
Ipujsbann  to  make  a  Mill  in  tbe  pjcfence  of  ttuo  crentble  2:aitnef« 
feg  I  3itiuais  pleanen  tbat  (be  mane  a  aatil  in  tbe  p?efcnce  of  A.  ann 
B*  crenible  (KLiitneffe0,ann  Sfluetoas  tbereupon  fopnen,  ann  it  toag  Antes. 
founn  to  be  mane  in  tbe  p?efence  of  c.  ann  D.  laija  uicre  crenible 
2IIitneffe0,  ann  tbts  m&  bein  to  be  goon,  becaufe  tbe  fubOance 
tuass  founn ,   Viz.   Cbat  it  \om  mane  in  tbe  p^efence  of  ttuo 
crenible  COitnelfed* 

Cbe  Defennant  tbetefo?e  bere  ougbt  to  babe  taken  goon  ann 
fufficient  TSail  to  b?ing  bimfelf  toitbin  tbe  Statute,  ano  tljat  ijj 
traberfable,  ann  tbe  Ipleanings  are  ujeU  enouglj,  fo?  if  tbere 
be  goon  TBail,  'tis  not  material  in  tobat  Countp  tbep  Kbe* 

(apon  tbe  firft  argument  of  tbis  Cafe,  tbe  Lo?n  Cfjief  %t. 
flice  inclinen  tbat  an  action  of  Cfcape  nin  lie  at  tbe  Comman 
3LaU)  againtt  tbe  Sbcriff  =,  fo?  it  toas  clear  tbat  be  toas  to  keep  tU 
Partp  arreften  in  lE>?ifon  'till  tbe  Debt  loas  fatisfien,  ann  tbat 
if  be  ban  gone  at  large ,  it  baP  ^ttn  an  Cfcape ;  tbe  Sberiff 
tben  batb  no  ercufe  but  bp  tbis  Statute,  ann  to  entitle  bimfelf 
to  anp  benefit  tberebp,  be  mud  purfue  tbe  berp  nirections  tbere^ 
in  p?efcriben ,  am  tbeiefo?e  ougbt  to  take  goon  aim  fuffictene 
•Bail,  fo?  otbertoife  tbe  Statute  tDouin  be  elunen,  if  it  be  left  iit 
Us  poloec  to  take  lubat  Bail  be  pleafes  ^  ann  be  ttias  of  ©pini- 
on ,  tbat  tbe  plaintiff  ban  an  Jntereff  in  tbe  Securitp ,  ann 
tljerefo?e  tbe  Sljetiff  loas  Ipable,  if  it  ttias  not  goon  inben  firff 
taken ,  but  not  if  bp  anp  accinent  aftertoarns  tbe  Bail  nnfcar* 
rp  0?  become  infolbent. 

ann  aiiflice  Wyndham  MS  Of  tbe  fame  ©pinion ,  t&at  tbe 
Sheriff  tuas  Ipable  5  be  niffecen  onip  as  to  tbe  manner  of  tbe 
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aaion,  tD&iclj  f)e  Ijelo  (l&oulQ  be  a  fpecial  aaion  on  tlje  Cafe,  fet« 
-    tins  fo?tl)  i&e  tofjole  matter,  -ano  allcustng  tljat  tfje  DefenDant 
DiO  not  tafee  fufficient  OBatu 

auaice  Atkyns  faiU ,  tf)e  Cafe  nepenug  upon  tije  confftuafou 
«H5  cap  of  tl)at  *  @)tatute,  toljiclj  ie  Derp  obfcure,  anD  tfjc  ©pinioniB  uati* 
Jo.  ■  ■  OU0  tDl){cl)  &aue  been  upon  it-,  'tis  platn  t()e  ©Ijetiff  10  compel' 
iable  to  take  15ml,  ano  tfiat  an  Action  Ites  affainft  Um  if  6e 
cefufcs  fuc&  a0  ace  fufficient  tDf)en  tenti?co  i  but  tbe  queflion 
ms  notu  tc'^etbet;  it  toill  lie  agatnft  Ijim  fonaking  tijofe  tuboate 
infufficient  -■>  anti  a0  to  tfiat  |)e  fato  tbat  manp  9utf)o?ttie0  toece 
(n  out  05oolt9,  tfjat  tlje  tattinff  of  TSatl  10  left  to  tbe  @)beriff0  Dif* 
ccetlon,  ano  be  10  tbecebp  to  p?oi)ioe  fo?  m  oton  inbempnitp  5 
foi  lit  mutt  teturn  a  Cepi  Corpus  upon  tlje  illli-it,  Ije  cannot 
tetutn  t&at  l)e  let  l)im  to  15ail  acco^oing  to  tfte  g)tatutC)anri  tljere* 
toiz  tnclineo  tljat  tbe  action  m  not  lie. 

Scroggs  Suffice  contra,  pe  faio  tl)at  tbi0  Statute  oeQiyneo  tbe 
tienlfit  of  tfie  Ccebito?,  tbat  Ije  migbt  ettljec  get  t&e  Sbetiff  amer* 
ceD  01  babe  an  Action,  in  botb  Wtl)  €are0  be  mtgbt  tnbempni' 
fie  |)imrelf  bp  tbe  Secucitp  &e  fiau  taken.  Ci0  tcue,  be  map  let 
^6e  pactp  to  TBail,  but  'ti0  Tub  modo,  it  mutt  be  upon  good 
*Bail  h  ann  if  tfie  %Wif[  be  3lunge  of  tlje  ©ecutitp,  'tie  an  9Cf 
gument  tbatge  i0  Ipable,  fo^  if  be  toa0  not  in  Danget;>  U  neeD 
jipt  take  ©ecutitp. 

"But  aftecbjarD0  upon  tbe  feconu  argument,  tlje  C&ief  "Siumtt 
ann  tlje  tobole  Court  tucce  ofiSDpinion,  tbat  Juogment  fljoulDbe 
^iUenfoitOe  Defennant. 

North  or&icf  Huttice.    Clje  Common  tm  M&  berp  tigo?ous 

90  to  tlje  execution  of  lg)JOCel0  3  tlje  Capias  tua0  ira  quod  habeas  tbe 

TBoDp  at  tbe  bap  of  tbe  Eletucn,  anb  if  tbe  ©Ijcriff  ban  arrettcD 
one,  it  ban  been  an  Cfcape  to  let  bim  go.  OBcfojc  tbe  making  of 
tbiS  Statute  tbe  Sbertff  ufuallp  took  ©ucctiee  fo?  tbe  appear- 
ance  of  tbe  p?ifaner,  ano  bp  tb(0  mean©  ufeo  great  Cftonion 
antj  took  great  @)um0  of  ^onp  •■>  to  p^ebcnt  Uibicb  i^ifcbiefft 
tbi0  Statute  b)a0  maoe  ano  fo  oefigneo. 

I.  jFonbeeafe  of  tbe  p?ifoner,  tbe  Sbcriff  being  noui  com-- 
pellable  to  take  Securitp,  lubicb  be  iua0  not  obltgeo  to  00  before. 

3.  Co  pjebent  CEtojtion,  ano  tbcccfoje  Otrea0  tbnt  a  'Bono 
(ball  betaken  in  fucb  mannec  ano  m\)  fucb  conoition0  00 10  tbere* 
m  mentioneo. 

Xut  tbe  ipiaiutift  Qnce  tbe  Statute  i^  mucb  in  tbe  fame  conoitt* 

oil 
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on  as  befo?e,  fo?  ^z  is  to  make  tftefanie  Eetucn  of  Cepi  Corpus: 
'Cis  true,  ije  map  nom  let  &(m  go  upon  1581!,  but  as  to  tOe  Crenf* 
to|  Ije  (0  to  Ijaiie  Ijfni  in  OEoiitt  to  anfmct  W  ®utt  a0  bEfo?e,  and 
fljall  be  ameccEDIf  fjc  Botf)  not  appear  attije  Eetucnof  t!je  mxit,ia 
tfiat  tijo'  t!ji0  Statute  be  an  eaie  to  tlje  Defencant,  j?et  'tis  a  bur= 
tfien  to  tije  ©fjectff,  toljo  runs  a  greater  !ja?acD  fincc  tlje  maWng of  ^ 
tljis  M  tljan  befo?ei  becaufe  tben  Ije  nugljt  heep  Ijim  in  pnfon  till 
tit  Debt  toas  fatisfien,  but  notu  i)e  is  obligeo  to  let  Ijim  at  large 
upon  T5ail,  from  tuDom  Ije  is  Direaeti  to  take  a  'Bone,  tuljicljlje  map 
IHeep  in  Ijts  ouin  Ijanos  to  inBempnifie  bimfelf :  €6e  Court  can  onlp 
amerce  Ijim,  if  tfje  Defcnoant  do  not  appear  at  tlje  Eeturn  of  tlje 
Ipiocefs,  ann'tis  not  material  to  tlje  part?  tu&etljer  t&e  ©Deriff  taike 
one  0?  mo2E  Ssecuritp,  t&at  being  in  IjiSDifcretion  5  fomefiemuff 
take,  fo?  otljertiJife  'tisnireaip  in  oppofition  to  tlje  Statute ;  neither 
is  it  material  to  tlje  pactp  toljetljer  tljep  are  fucO  as  are  fufficient, 
fo|  if  t&ep  are  not ,  ant)  tlje  Defendant  is  tljercupon  Difcbargen, 
tljistuill  not  amoimt  to  an  Cfcape^  becaufe  notljing  is  Bone  but 
tuljat  is  purfuant  to  tbe  Statute,  anB  tljerefoie  &e  is  no  ot&ettoife 
chargeable  t&an  fap  amerciaments* 

Clje  Statute  toas  maBe  anB  intenDeB  fo?  tlje  benefit  of  tjje  Veb' 
to?,  not  of  tl)e  CreBito?,  anB  tljere  migl)t  be  fome  colour  fo?  t&e 
Action  if  t^eSljeriff  mlgljtl^eturn  tljat  (je  let  Ijimto  aBaii,  fo?  t^en  it 
jmigljtfiabe  been  neceffarp  to  ftaUe  alleBgcB  tlje  fufficiencp  of  tljem, 
iDfiiclj  migljt  |)aue  been  trafierfeB;  but  notu  Ije  mutt  purfue  tlje  fufa-- 
iTfance  of  t^e  Statute  fo  far  as  to  take  "Bail  ■■>  Ije  is  tije  p?opcr  3iuBge 
of  tfiefufficiencp,  auB  toljen  tlje  TBail  is  taken  Ije  mull  return  a  Cepi 
Corpus,  fotljat  Ije  is  onlp  to  be  amerces  till  &e  b|ing  in  tlje  XoBp, 
jljut  an  CCcape  tDili  not  lie  againa  l)im. 

Long'i  Cafe. 

OB(S  Long  taas  arceffeB  in  t&e  Paiiace-Yard,  not  far  Biffant  „ .  -i  > 
from  tlje  Hall  ^ate,  tl)e  Court  being  t&en  Otting,  and  being  f  ''   £- 
anatto?np  of  tftis  Court,  be,  together  Uiitlj  tbe  ©fficer,  iuas  b?ougljt  tomy 
into  Court,  anB  tlje  Officer  toas  commttteB  to  tlje  Fleer,  tbat  Ijc 
ttiigbt  learn  to  knoin  bis  Diftance ,  anB  becaufe  t&e  plaintiff  aias 
an  atto?np  of  tlje  Court  of  Kings  Bench,  iDbo  infojmeD  tljis  Court, 
tbat  &is  caufe  of  Action  toas  fo?  200 1.  tberefo?e  tlje  Court  o?BereD 
tljat  another  of  t^e  Sljeriffs  'Bapliffs  lldaulB  take  cijarge  of  tlje  p?i= 
foner,  anB  tljat  Sj^i  Robinfon  tlje  CSief  p^otfjonotatp  fijoulB  go 
along  lait^bim  to  tbe  Court  of  Kings-Bench,a)biclj  toas  Bone,  ana 
tljat  Court  being  info?meB  botu  tfie  Cafe  teas,  Bifcl^argeB  tlje  De« 
fenBantupon  filing  of  common  'BaiU 
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Cbe  OLltft  upon  fnljicD  tf)i0  Long  me  atrcQeti  ttiais  an  ^t« 
tacgment  of  p^tuiietise,  ttigicl)  tOe  Court  fuppofeo  to  be  mane 
on  purpofe  to  ouft  |)im  of  ftip  ptuiieoge  ■■>  fo?  tijcce  toag  ano« 
t&EC  aZ-Uit  agatnft  Dim  at  tlje  ^leriffis  flDffice  at  tljc  Suit  of  ana« 
tSccpecfon, 

The  Countefs  of  Northumberland'^  Cafe. 

Kniphts  A  2Df"^ff^^  tfiat  UJ|)ere  a  pfec  ia  l^artp  cither  plaintiff  b?  De« 
mutt  be  of  j\  fentiant,tUioo2ttio?effiimD;6t0mulfbeteturnenoft6e3!urpi 
the  Jury  and  it  Vim  faio  tSat  in  Cumberland  t^ece  Uias  but  one  jfreeajolDec 
where  a  tobo  toas  a  Eniffbtj  befioes  %it  Richard  Stote,  a  S)er^eant  at  lato  ^ 
Peeriscon-aitntbe  oCouct  ujcce  Of  Opinion  tbatratfjcr  tfjan  tbece  Ibouin  be 
cerned.  q  failixtz  Of  Juttice  a  @EC(eant  of  tm  oug&t  to  be  cetucnen  a  jucp. 
man,  fo;  bid  Pnbtletise  tooulo  not  eitteno  to  a  Cafe  of  necelTitp. 

Bell  verfus  Knight,    In  Banco  Regis. 
Smidis  For-  1 15  an  Adion  of  Trover  ;  (Upon  l3ot<©Uiltp  plealieD  tbe  JUC? 

ges  are  |  fouuti  a  fpccial  dectittt,  in  tobtcti  tlje  point  toad  upon  tbe 
chargeable  conflturtiou  oftbeStatutE  Of  14  Car.  2.  c.  ro.  fo?  tbe  effabU©nfl; 
with  the  pf  g„  atrtJitional  Eeuenue  upon  tbe  J^ing,  U9  Wte  ano  Succef* 
Fire^heaith  ^^?^  ^"^  ^^^  ^"^^"^  fuppojt  Of  bid  ann  tbeit  Ccotim  anu  Dignitp,  bp 

U)biCb  it  is  (SnacteOj  That  for  every  Fire- Hearth  and  Stove  in  every 
Houfe  the  yearly  Sum  of  2  /.  (hall  be  paid  to  the  King,  other 
tlian  fuch  as  in  the  faid  Aft  are  exempted  :  CbEU  COmCfli  a  P?Ot)if(l 
tobiCb  faitbj  That  this  Aftlhall  not  extend  to  charge  any  Blowing 
Houfe,  Stamp,  Furnace  or  Kilne,  &c.  3nll  tbe  dueffion  nOtU  tOSd) 

tobetbet  a  Smitbd  Jf o^ge  ajall  be  cbatgeQ  tottb  tbid  Dutp. 

Winnington  SoIU'cito?  (!5enecal  conceibetj  tbat  all  f  ire'i|)eactbis 
ace  liable  toitbin  tbe  OBoDp  of  tbe  ^tt,anD  tbece  id  riotbing  to  ej^empc 
tbcm  but  b)t)at  id  in  tbe  Ctceptton  5  ano  tbat  a  Smitbd  f  o?ge 
tannot  be  callen  a  Blowing  Houfe  toitbin  tbe  intent  of  tbe  9ct , 
nottoitbSanDing  tbe  3lucp  babe  fount)  tbat  Smitbd  ufe  OBellotod 
to  bloto  tbeit  fogged :  ifoj  bp  Blowing  Houfes  fucb  i|)oufed  ace 
meant  ad  are  in  ScafFordihire  and  Suffolk  fo?  tbe  mafeing  of  31ton, 
tbefe  toece  tbe  'BIotoing'l|)oufed  intended  bp  tbe  parliament  to 
be  excepted,  and  no  otbec ;  fo?  if  Smitbd  JFojgcd  bad  bcrn  meant 
tbecebp,  tbofetoould  babe  been  infetted  in  tbe  pjobifo  ad  toell  ad 
t^e  otijcc  tdingd  t&eretn  mentioned* 

mom 
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MotO0  are  to  be  tafeen  in  a  common  OntietftaBtDittff  5  fb?  if  n 
CcaijeUei;  fljouio  enquire  fo?  a  'BloUJing  pmie,  no  "BoDp  tuoulti 
feitD  Dim  to  a  ^mitljs  5Fo?se, 

05?  t&e  ©pinion  of  t!)e  tu^ole  Court,  it  toais  au^nlijjeli  Hpon  Curia. 
tDe  fira  argument  tljat  ©mitbs  jFo^ges  arc  liable  to  tU&  2)ntp5 
anD  fa  t&e  @)oiiicitoj  fain  it  ftan  been  latclp  aoiuDgeD  in  tijiis 

Court   bp  tlje  Opinion  of  Twifden,  Wyld  anti  Rainsford  ;  anfl 

tDat  mplo^D  Cijief  aullice  Hale  toais  oftlje  fame  ©ptniott;  but 
Twifden  faiD  tf)at  neitbet  tbe  Cljief  2ttflicc  0?  bimfelf  ffabc  anp 
31u5gment  upon  tbc  5^erit0,  but  upon  a  point  in  peatiino:. 


Stroud  verfus  the  Bijhop  of  Bath  anJ  Wells,   anJ 
Sir  George  Horner.     In  Communi  Banco. 

115  a  Quare  Impedit  tbe  plaintiff  alleDffCS  tljat  0ir  George  Traverfe 
Horner  tuaS  fCifeU  \n  f  f^  Of  tfje  S^anno?  of  Dowling,  to  toOicD  fhall  not  be 

tije  aouolafon  tOsiQ  appennantjano  tijat  being  fo  feifeobe  p?cfcnteD  uponaTra- 
one  Harding,ann  tben  granteD  tije  nert  Sboioance  to  tbepatntiff.  verfe,e^f. 

Cbat  tbeCDurcf)  became  uoi«  bp  tbe  Deatft  of  tbe  faio  Harding,  Mod.Rep.a30. 
anD  t&at  notu  it  belengeti  to  Ijim  to  p^efent, 

Cbe  TSiibop  please  tljat  \)i  claimeB  notbing,  but  ais  ©iDinarp ; 
anD  tbe  incumbent  pieab0  tbat  at  tlje  time  of  tbe  b?inging  of  tfjtss 
SBtit  tbe  Cbtircb  v^aiS  full  bp  tbe  Collation  of  tbe  "Bifljop  upon 
a  lapfe. 

Cbe  i^laintiff  replies  tbat  %\i  George  Homer  being  fn'feD  \x\ 
fee  of  tbe  fata  $^annoj  of  Dowling,  to  bJbtcb  tbe  aobotufan  of 

tbe  Cburcb  UJaS  appenOant,  DiO  tali  die  &  anno  apud,  &c.  p?e. 

fent  Ijim  asS  Clerk  abfque  iioetbat  tbe  Cburcb  teas  fall  b|>  Col- 
lation. 

€be  DefenDant  cefopns  ppoteitando  tb«t  tbe  Cburcb  teas  full 
tali  die ;  anD  fo|  Jplea  faitb  tbat  it  uiasi  full  upon  tbe  Collation  of 

tbCBifljOpjabfque  hoc  tbat  ©it  George  Horner  UiO  tali  die  &  anno, 

&c.  p^cCent  tb'^  plaintiff  a0  bisCierfe,  anD  fo  trauerfetbtbeln' 
Ducement  mbicb  tbe  plaintiff  baD  maDe  to  W  Cra'berfe  i  anD 
to  tbi0  tbe  plaintiff  DemurreD, 

^nD  ^eri'eant  George  Strode  toofe  tb?ee  Ctceptions  to  tbis  ^ 
EejoinDer-  Oue^'"^* 

I.  Cbat  t!3ben  tbe  Defenbant  plealjs  a  ^^attcc  ixa  "Barr,  anD       " 
tbe  Plaintiff  batb  taiten  a  CrauerCe  upon  tba*,  tbe  DeterttRmt 
ibowiD  tben  tafee  31ff«e  upon  t^ajt  %x^n%  mm  fe  ?iatK  main' 

taineD 
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1  Sand  21,12.  anot&ec  spatter* 

an  a  Quare  Irapedit  tlje  piaUttlff  DCClateS!  tljat  ©if  Thomas 

Chichtiy  gfnntED  an  QnuoiDfcn  to  one  Eaft  ano  anotljec  in  ffl^, 
to  tlje  flife  of  tjje  eiltfe  of  tlje  plaintiff  fo?  i)er  Jointure,  ano  tfjat 
fljc  ouff^t  to  p?efent. 
'Qi^z  DefenOant  pleats  tl)nt  fjeio  Parfon  imparfonee  ex  prx- 

fentatiooe  Pvegis,  fo?  tljat  ^tr  Thomas  Chicheley  DieO  fcifeO  Q$ 

afojefaiti  of  t&e  99anno?  ano  aoijoiofon  (jelD  in  Capite  bp  K^nigfitg 
g)eruice,  tofticlj  Defcentieu  to  fjis  g)on  an  31nfant,  and  bp  ©ffice 
founu  of  tlje  Cenure  ano  befcent  tfjc  l^ins  toas  feifeo,  anb  p^c 
fenteo  bim,  abfque  hoc  tljat  Siir  Thomas  grantEb  to  Eaft, 

Cbe  Plaintiff  replies,  Non  habetur  tale  Rccordum  de  inqui-' 

fuione  5  anb  upon  Demuirec  it  toajs  belb  tbat  tbis  Crabeifc  of 
i?nR2S2  b  ffi^  3lnquilition  mag  not  goob  5  fo?  tbere  (ball  not  be  a  Ctabetfe 
vaugh.62.'  ■  upon  a  Craberfe  but  tobere  tbeCraberfe  in  tbe  Xarr  is  itiatC' 

rial  to  tbe  Citle  of  tbe  plaintiff,  anb  in  fucb  Cafe  be  is  botinb 

up  to  it,  Cro  Car.  104,  105. 

Antea  ^*  ^"  ^^^^  Ctaberfc  be  batb  mabe  tbe  Cime  parcel  of  tbe  3lirue, 

Yelv.'ni.      viz.  abfque  hoc  tbat  tali  die  &  anno  prsefentavir,  tuljereaS  it  OjOUlb 

babe  hzen  modo  &  forma  onlp,  anb  fo  is  tbe  Cafe  of  Lane  and 

2  Cro.  2C2.    Alexander,  VDbete  tbe  Defendant  intituleo  binifelf  b^  Copp  of 

Court  of  Eoli,  44  Eiiz.  %^z  Plaintiff  replies  tbat  a  Copp  bias 
granted  to  bim  1  Junii  49  Eiiz.  Cbe  Defendant  maintained  bis 
•^i^ar  and  traberfetb  tbe  i^^ant  i  Junii  modo  &  format  and  upon  a 
Demurrer  it  b3as  faid  tljat  tbe  Eejopnder  toas  not  good,  becaufe 
tbe  dap  and  pear  of  granting  of  tbe  Copp  toas  not  material, 
if  it  teas  granted  before  tbe  Defendant  bad  W  Copp ,  and  fo  tbe 
Craberfe  ougbt  to  babe  been  abfque  hoc  tbat  tbe  ihtieen  granted 

modo  &  forma. 

1  Sand  14       "^wt  it  Ujas  adjudged  tbat  tbe  dap  ougbt  not  to  be  made  par- 

=  sand.  29?.  eel  of  tbe  Sfliie,  ano  tbe  traberfing  of  it  loljen  it  ougbt  not  fo  to 

Cro.  Car.  501.  jjp^  mafees  it  ©ubffance  and  not  iFo^m,  fo  as  to  be  aided  b^  tbe 

Statute  of  27  Eliz. 

3*  ^s  tbe  Defendant  batb  lopned  tbep  can  neber  come  to  an 

3l£fue,  fo?  be  concludes  bis  Craberfe  Et  hoc  paratus  eft  verificare, 
unde  petit  Judicium,  tobetCaS  l)Z  fljOUld   babe  COnClUOCd  tO  Uje 

Counttp* 

Ex  parte       Barton  ©etfeant;  admitting  tbe  pleadings  are  not  good,  pet 

Def.         if  tbe  Plaintiffs  Count  is  fo  Idketoife,  be  cannot  babe  luogmcnt^ 

and  tbat  it  toas  fo,  Ije  Caid  appears  in  tbat  tbe  plaintiff  bad  not  fet 

fo?tb  a  fufficientCitlc  5  to}  be  batb  alledged  tbat  @)irGeorge  Homer 

m»  feifed  in  jfee,  and  piefented  tbe  plaintiff,  tobo  ujasinfiituted 

and 
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ann  tntiucteD,  but  totf)  not  Cap  t&at  tlje  p^cfentatiott  tuas  tem-  ^^^  ^ 
pore  pacis,  aiiO  tI)etefo?e  it  fljall  be  p?cfumeD  mod  firoiiBip  againft  15. 
Dimfcif  to  be  tempore  belli,  ano  a  p^Efentation  niuft  be  lain » i"ft-  -49 

tempore  pacis,  and  fo  10  tlje  CCHcit  of  Affife  of  Darrein  Prefent- 
ment,  F.  N.  B.  3(. 

d)e  Court  Ijelo  tijat  tlje  pieatstnjjs  uiecc  not  gooD,  ano  tfiat 
tfje  Count  teas  gooti  ■■>  fo?  'tiis  true,  if  a  ^an  count  tljat  fje  ann  Ub 
^ncello20  toere  feifeo  in  jFk  of  an  ^DUotofon,  Out  tieclares  of  no 
p?efentation  maoe  bp  Ijitti  0|  tljem  •■>  o?  if  6e  Declare  of  a  p^e* 
fcntatiou  toitljout  an  Cflate,  in  bottj  Cafes  it  i0  naugljt,  ano 
goon  Caufe  of  Demutrec  ■■>  but  Sere  tf)E  Count  is  mi  of  an  Y,^l^^- "- 
Cttate  ann  a  pefentation*  ann  tljis  nifference  toas  tafeen,  if  a  ° ' '°'" 
^an  gets  a  f  £e  bp  p^cfentation,  toOicf)  is  bis  Citle,  be  muff  al* 
lengc  it  to  be  tempore  pads ;  but  if  it  be  in  purfuance  of  a  Kigljt, 
as  if  an  ^nuotofon  be  appennant  to  a  ^anno^  ann  be  logo  batD 
Eig^t  to  tlje  S^anno?,  pjefents,  fucfi  Piefentation  is  goon  in 
time  of  Wimh  ann  fo  3ltingment  tuas  gtnen  fo?  tbe  Plaintiff. 

Stevens  verfus  Auftin. 

ADi'ungenj  tfiat  if  a  ^an  Ijatb  Common  fo?  a  certain  numbec 
of  Cattle  belonging  to  a  f  am  lann,  ^e  neen  not  fap  le« 
jjant  upon  tOe  ^acn  lann ,  fed  aiiter,  if  it  ujctc  fo?  a  Common 
fans  number* 


The  Matter,  Warden  and  Company  of  Ironmongers 
verfus  Naylor,  anc/  others^  Defendants.    In  B.  R. 

IN  Trefpafs    Clje Sutp fouiin  a fpecial  aiernfrt ;  t^cp  finn  fetJC'  jonessy. 
ral^CtS  of  parliament,  viz.   14  Car.  2.  cap.   10.   15  Car.  2.  iVenmsju. 

cap.  15.  anil  anotljer  3ct  fo?  tfje  better  nirection  of  tlje  colleaing 
of  t|)e  Dutp  atifing  bp  l|)cattb'^onp  b^  ©fficers  to  be  appointed 
bp  t&e  i^ing  5  ann  t^is  loas  tbe  ^tt  of  16  Car.  2.  cap.  3.  Bjjjicij 

p?OllineS)  That  if  the  Party  retufes  to  pay  the  Duty  by  the  fpace 
of  an  hour,  that  then  the  Officers  with  the  Conftable  may  diftrain. 

Cljep  finn  t&at  tlje  Companp  Ujasfeifen  in$k  of  fiVie  S^effuagcs 
in  iDbicb  tiiere  35  iFite  ^eartfis  in  tlje  ^ontb  of  April,  1673, 
ann  t&at  tbe  Companp  nin  nencr  finiflj  t&efe  C^eflUagcs,  ano  tbat 
fronube  time  of  t^e  buiining  tbep  Ifoon  ail  ^oin,  ann  unoccu' 
^ien  bp  nnp  Cenant  0?  Cenants  toljatfoener* 

15  b  €6en 
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C6en  tljep  finti  tljat  tf)e  Collectors  toerc  iatofuilp  aiitl)o?ifet!,  ann 
tfjat  fucD  a  Cap  tijep  DenmnoeD  tije  Dutp  fo?  tlje  jfiCE  Jpeact&s  iix 
eac&  of  tlje  faiQ^eOUageg,  Wt^  ti)zy  aifa  OcniaiHieli  of  t&e  Coiti' 
panp,  anD  tubicf)  tfjep  refitfeD  to  pap,  ano  tljereupon  t&ep  took  t&e 
tillcEfe  ant!  feept  it  nil  tfje  Companp  paiD  tf)e  faio  Dutp,  auD  fa 
maite  a  ffcnecal  Conclulion,  &c. 

Cljc  Clueftion  toag,  ti3f)eiljet:  tlje  ©ainer  of  a  netn  i|)oufe  unin. 
ijabtteo  from  tlie  t(nie  of  t&e  butlDtng  tfjeteof  ousljt  to  pap  tgiis 
Outp  uucUiff  all  t|)at  time? 

^?.  Poiiexfen  anti  S»9?.  Sympfon  atguen  tljat  tfjep  fljall  not  be 
cfiargealJle  tuitlj  t&i0  Dutp  i  tfieic  general  Eeafon  teas,  ftecaufe 
no  Dutp  fljoulD  arffe  to  tfje  l^ing  luitljout  fome  benefit  to  tlje 
<S)Ub)e(t« 

ann  a0  to  tbat  ft  toas  faiD,  tbat  fn  tbts  OTafe  botb  t&e  Ee« 
Uenue  of  tlje  CtoUin  anD  tbe  p?opettp  of  ilje  @)UbfEct  are  con« 
cetnen?  ftom  tuOtcg,  a0  ftom  a  Eout,  all  t^efe  imporittonjs 
atffe  to  fulfatn  tbe  publique  Cbarge.    anD  tberefo?e 

3it  batb  been  tOe  tuap  of  SuDgeiS  in  t|)e  3Intecp?etation0  of 
^tatute0}  not  onip  to  confiDet  tt)e  benefit  of  tbe  Crotun)  but  to 
regarD  mijat  10  convenient  fo?  tfje  Subfect* 

Cbere  ate  ttuo  Eeafons  foj  3!nipofition0. 

!♦  €)ucb  30  are  Cullom0,  viz.  Cunnage  anD  pounDage 
anD  \iimm  COU0,  tDbicg  come  in  lieu  of  otljet  tbing0,  anD  to 

ace  quid  pro  quo. 

2»  ®ubfiDie0  0?  ^?ant0  from  tlje  people,  ftiljfcb  natucallp  arffe 
in  fome  p^opojtion  from  a  benefit  to  tbe  @)Ubfe(t. 

9nD  unDcc  tbe  laff  of  tbefe  iaeafan0  fan0  t&e  p^efent  Dutp 
giben  bp  tbe  ^a  of  14  Car.  onlp  to  p?opo?tion  tlje  Eebemieta 
tbe  publique  Cljarge  of  tbe  drottin  ■■>  anD  tbecefo?e  'tis  not  to  be 
tljougbt  tjjat  tlje  parliament  ebec  intenDeD  a  Dutp  to  tbe  l^tng 
ttbere  tlje  ©ubiert  IjaD  no  benefit,  fo?  ex  nihilo  nihil  fit  j  ano 
SotD  can  it  be  tbougljt  tbat  a  Dutp  fljoulD  be  paio  befo?e  tbe 
©ubfect  batb  anp  Eent ,  tubicb  i$  tbe  ^otber  of  tbe  Dutp ; 
fo|  if  a  ^an  ej;penD0  1000  1.  in  builDing,  Uibicb  i0  all  be  10 
toojtb,  anD  tbe  IDoufes  fljoulD  bappen  not  to  be  let,  botu  can  be 
tben  raife  fucb  a  ©urn  a0  mull  be  paiD  to  tbe  l^ing  f  9nD  'tis  an 
flDbiection  of  no  ineigbt  to  fap,  if  tbi0  Dutp  muft  not  be  pain 
till  tbe  ipoufe0  are  let,  tljen  tbe  Eebenue  of  tbe  i^ing  DepcnD0 
upon  a  Contingencp  ■-,  becaufe  all  Duties  mbicb  come  to  tbeCrotun 
Ho  DepenD  upon  fucb. 

Cbe  ne^t  tbing  to  be  confibeceo  i»  tbe  ^a  it  (elf,  anD  a$ 
to  tbat, 

I.  31C 
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I.  3it  muff  be  tafeen  as  an  9ct  tu&icD  ffiUes  a  neto  Dut})  to  t5e 
Crotun,  antj  tfteceupoii  fuclj  Confftiiaion  ougljt  to  be  mane  tljat 
t6e  Subfcas  (Effate  be  not  cIjargeD  ftirtljer  tljan  tlje  caio?ti6  totll 
bear  5  ann  fo?  tijat  re afon  it  is  to  be  taken  in  an  o?Dinarp  fenfe, 
ann  not  to  be  ffcainen,  tbouglj  it  ijao  been  in  tlje  Cafe  of  an  oin 

2)Utp;  ann  fO?  tljat  tlje  *  lOjO  Anderfon's  Cale  JS  a  ffOOtl  3UtI)0--  -  7  Co.  21. 
titp,  viz.  Clje  Statute  of  33  H.  8.  cap.  30.  imfeeS  all  Manners 
^which   defcend  to  any  Heir  whofe  Anceftor  was  indebted  to  the 
King  by  Judgment,  Recognifance,  Obligation  or  other  Specialty^ 
chargeable  for  payment  of  the  Debt,  tenant  in  Catl  IS  bOlUltlin 

a  Eecognifance  to  S.  tofjo  is  attainteo  ■■>  tljen  tenant  in  €ail  tiiz& 
ano  bis  Sffue  aliens  bona  fide,  tbe  i^ing  cannot  eictenH  t!je  LanDs 
(0  folD,  becaufe  tfit  M  ffjall  not  be  conntiien  to  mean  all  Eecog;° 
mjances  fo?  t&e  Brings  Debts  tboitgb  tbe  mom  are  general 
enougl)^  anu  tijouglj  'tis  not  faiD  tuljtcO  toap  tbe  Debts  fljali  come 
to  tlje  l^ing,  eit\)et  b^  jFo?feitnce,  ^ttainccr,  &c.  pet  tljep  fljall 
6e  taften  in  an  o?binarp  fenfe,  viz.  fucb  Debts  as  tuere  Due  to  tbe 
l^ing  o?iginalIpi  f02  tuljicb  rcafon  it  bas  been  altiiaps  Ijeio  Mjcte 
an  act  gibes  anp  tbing  to  tlje  idling  ano  laps  a  Cljarge  upon  tlje 
Subject,  in  fuclj  Cafe  it  oun-^'*^  to  Ijabe  a  monerate  confftucilon, 

3nti  tljat  tljis  Dutp  is  a  »©ift  cannot  be  tsenleo,  fo|  'tis  callen 
to  in  t6e  berp  ^a,  tbetefo^e  fucS  ougbt  tbe  Conftructton  to  be,  ann 
ttie  tatfjec  becaufe  it  is  mo?e  fo?  tbe  Clings  ISponour  it  fljoulo  be  fo  5 
ann  botlj  in  tl)is  Cafe  as  toell  as  in  Conffructions  of  W  #^ints 
tfie  lauj  Ijatl)  mo?e  regatn  fo?f)is  5|)onour  tban  fo?  bis  p?ofit. 

2.  €t)is  being  fo  callen,  a  Dtitp  01  Car  bp  tbe  beep  ©IIo?tis 
of  tbe  3ct,  botb  in  tlje  natural  fenfe  import  a  piopa?t(on  out  of 
t^at  in  tDfticb  tge  Subject  batl)  a  benefit  •-,  ano  it  tuill  be  fcarce 
founn  tbat  tiete  Ijatl)  been  a  general  Car  giben  to  tbe  l^tng 
ftjljere  tge  S)Ub|ect  Sas  ratber  receiben  a  lofs  tban  anp  pjofit  out 
of  tbe  t&tng  tares,  becaufe  it  UJoum  be  berp  barn  to  pap  toljere 
a  ^an  cannot  teceibe* 

In  tbe  Cafe  of  cunnage  ann  pounnage  p?ob(fion  is  mane 
tijat  t|)e  Partp  fijall  babe  ^llotoance  if  tbe  (Soons  be  loff  b^ 
ppjacp,  iDbtcb  toas  mentionen  to  lljeU)  boto  unliheip  it  bias  t^at 
t&e  pacliament  fljouin  fntenn  a  Dutp  toljere  tbe  ©ubject  i^an  a 
lofs. 

Cbec  fince  tl)e  making  tbe  Statute  of  43  Ei'z-  cap.  2.  i|)aufe£t 
tfiat  lap  botn  annuntenanten  tabe  neitl^er  pain  to  Cburclj  01  pooi, 
luOicb  alfo  ffjeuis  f)ob)  tbe  ^fage  batlj  ba^^n  in  Cafes  almoff  of  t^e 
like  nature. 

€l)e  nert  tfjing  conBneren  toere  tfje  Claufes  in  tljls  ^a  of 

14  Car.  2.  cap.  lo. 
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I*  C&e  ficfl  ClfiUfe  gitJEiS  a  Dutp,  viz.  That  every  Chimny 
and  Stove  (hall  pay  2  j. 

2*  C|)C  nejctClaufe  (0  to  6?inff  tl)i0  D«t?  into  n  toap  of  Cgacge, 

viz.  That  every  Owner  or  Occupier  (hall  give  unto  the  Conftable  an 
aceompt  of  the  number  of  Hearths  in  Writing,  and  the  Confta* 
bles  to  tranfmit  fuch  Accompts  to  the  Seffions,  there  to  be  enrolled 
by  the  Clerk  of  the  Peace,  and  a  Duplicate  to  be  fent  into  the 
Exchequer. 

jTcom  fuljiclj  it  (0  to  tie  oM^tiien  tgat  tslbece  mention  i$  mane 

of  l3?in0infi;  tW  2Dutp  into  a  COatge,  60t&  Owners  anO  Occu- 
piers utt  nameD}  but  tge  Owner  i0  not  nameti  in  an^  place  lugete 
tge  payment  of  t\)z  Diit^  i&  menttoneo,  but  tije  Occupier  onip  -, 
fo  tgat  ftom  tije  ueip  intent  ano  teafon  of  tlie  m  U  cannot  tie 
cljacgeable. 

Cbe  !3ccompt  tgtts  tiannnittes  10  to  cgacge  tlje  Intjecitnnce, 
anti  tOetefoie  it  concetns  ttje  ©ujnei:  toioofe  aftet  tlje  C&atge  5 
Ijut  foj  emptp  Ooufeslje  cannot  lie  cljacgeti,  tiecautetDe  ^a  Uke» 
no  notice  of  t6em  in  tfie  Claufe  of  payment,  but  ate  purpofe' 
ip  omttteD  t()at  being  laio  ontge  Dccupier,  anD  tljisi  appears  b|) 
tlje  P^o&ifo  U)gic|)  i9  (itongi?  penneo  fo;  tfje  #ttbf ect. 

Viz.  Provided  that  the  Payments  and  Duties  hereby  charged 
fhall  be  charged  o&ly  upon  the  Occupier  for  the  time  being,  B*c, 
and  not  on  the  Land-Lord  who  leit  and  demifed  the  fame  t,    fa 

tijat  W  tlje  TSoop  of  tijeaa  euecji  |)oufe  is  c&atgco,  lo&iclj  being 
genecal  miBljt  ijaue  jjiben  fome  colour  to  cOacge  tbe  Diuner,  but 
bp  ibe Piobifo  tlje  ipapment  i0  teaiatneo  to  tl)e ©ccupiec,  ann  if 
tl&ece  be  no  fucb,  t|)ete  fljall  be  no  papment* 

3it  iua0  fata  tfjat  it  cannot  be  inilflcti  upon  tfjat  an  ©toner  (0  an 
iDccupier,  becaufc  tlje  legal  acceptance  of  tfie  fiXUoni  Occupation 
Dotlj  onip  intent!  an  actual  potfelTion  ano  not  a  potreOKon  in  Lato, 
annfuclj  istbe  meaning  of  tlje  @)tatuce  bp  cdatging  tge  ©cctt« 
pier  fo?  tlje  time  being. 

3if  tberefo^e  tlje  piobifo  ejctenus  to  Cafes  tuyere  €:enant0  run 
ataapanD  pap  no  Eent,  Ca0  it  tectainlp  tjotl))  becanfe  tljete  i0no 
^cctspier  tljen  in  being  -■>  U)l)at  nifference  can  tl^ece  be  bettoeen 
tfjat  ano  tlji0  Cafe  ujftere  tlje  lanti.Lo?ti  in  botb  IjatO  no  Eent.-? 
fo?  if  be  fball  not  pap  tiiljere  te  cannot  receine  Eent,  luljp  fljouflJ 
§e  pap  lobere  be  Ijatb  none  toteceibe  i> 

9nD  tbat  tbi0  toafi  tbe  meaning  of  tlje  parUament  map  ftit* 
tljer  appear  bp  a  Claufe  in  t6e  9(t  of  16  Car.  2.  cap.  §.  maDe 
fo?  coUeaing  tljis  Dutp  bp  €)ff!ccr0  appointen  bp  t^e  l^ing,  tobicO 
Dotb  not  inlarge  tl)e  fd?mer  ®tatute0,  ano  bp  tobicb  'ti0  €n' 

actebj  That  if  any  Occupier  Ihall  leave  his  Hou(e  before  any  of 
the  half  yearly  Featts,  whereon  this  Duty  is  appointed  to  be  paid, 

that 
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that  the  next  Occupier  (ball  be  chargeable  with  the  (arae  for  the 
faid  half  year. 

mUcli  Claufe  fiati  been  altogetfiec  mn  anD  of  no  ufe,  if  emptp 
l|)oufE0  IjaD  \3ttn  cdaigeable  toftD  tbisf  Dutp  --,  fa?  to  tnbat  purpofe 
inais  (t  to  c&arge  a  fucceeDing  ©ccupfec  UJfien  t&e  5)oufc  ttfelf, 
tf)OUgl)  untcnantcD,  toag  cljatgeable  before  f 

In  tfjtiS  act  alfo,  VDbtcfj  fupplieg  t&e  ncfectsi  of  m  fo?mei-,  t&ftf 
£>utp  10  ttiaoe  papabic  unto  tbe  ©fftcet  upon  Bemano  at  tfje  ^oufe 
iD&ere  tfie  fame  fljall  attfe  anti  gcoU)  Due,  ann  tljat  in  cafe  of  te^ 
fufal  bp  tbe  fpace  of  an  Ijouc  tu^^ittt  map Diftcein,febic&  f^tm 
a  Demann  tnuft  be  tnljcre  tbere  map  be  a  Eefufal,  ano  no  Ee. 
fufal  can  be  tobete  tfjete  10  no  Occupier. 

Cbece  10  alfo  anotbet  Claufe  lubicb  mention0  botb  Ofunet 

anti  ©CCUpiet  in  tbi0  Set,  anH  UJbtCb  faitJjj  That  no  Proprietor, 

Owner  or  Occupier,  (hall  be  molefted  or  charged,  unlefs  within 
two  years  after  the  Duty  accrewed  5  fo  tbat  \Bt)ttt't^tt  a  Ci^atge 

10  lata,  0?  an  cafe  10  giben  to  tbe  @)ubject,  tbe  eBojn  ©ccupiec 
ann  fomet{me0  botlj  ©ccuptec  ann  ©bjnec  pjomifcuonipareufeti; 
but  tuljere  a  papment  i0  to  be  mabe,  tbe  Cunnet  10  neSet  men* 
tioneti,  ann  if  fo,  notbtng  ^n\l  be  intenneti  tditbin  eltbet  of  tbe 
g)tatute0,  to  enlarge  tbi0  Out?  upon  tbe  S>ubjecr,  bepono  tbe 
moiris  anu  plain  meaning  tbereof. 

2.  Cbere  10  anotber  point  in  tbi0  Cafe  tnbicb  concetn0  tje 
t&ing  ano  all  tbe  people  of  England,  tbati0,  ftj&etbertbeDefen- 
Hant  bete  can  be  cbargcu  bJitb  a  Diffrelg  (fuppofing  tbie  Dutp  i& 
to  be  paib  to  tbe  i^tng)  before  anp  account  of  tbefe  ^eartb0  i& 
tranfmitteu  into  tbe  Exchequer,  UJbicb  firft  cugbt  to  be  Donej 
01  otbecluife  tbe  confequence  tDtll  be,  tbat  tbe  Officer  map  bemano 
ano  tafec  a0  mucb  a0  be  toili  at  U^  pleaftire,  anO  tbe  mtiQ  map 
be  liiketoife  pjefuoiccoin  W^tMtmth  fo?a0  tbeColfccto?  map 
fiabe  ftom  tbe  ©ubiea  mo^e  tban  bcougbt,  ano  mo?e  t&an  be 
(0  empouieceo  to  talte  b^  tbe  lato,  fo  be  map  pap  tbe  ISing  leC0. 

^\}z  M  tiirectg,  Cbat  an  account  fljall  be  tahen  bp  tbe  0& 
ficec05  ano  eramineo  h^  tbe  ai;onfftible0 ,  tben  to  be  tranfmitteo 
to  tbe  S>£lfion0,  tbeie  to  be  enrolleo,  ano  from  tfjence  fent  into 
tbe  Exchequer  ^  nolo  tDbat  occafiou  ina0  tbere  of  al!  tbi0  8)0-- 
iempnitp,  if  tbat  tbe  !^ing  bJa0  entituieo  to  a  Dillcef0  upon  a 
bare  refufali" 

€.U&  being  a  Eent  Cbarge  upon  a  2^an0  3inberitance,  tbe 
i^ing  (ball  not  be  entituieo  to  it  but  bp  matter  of  Hecojo  3  fo?  be 
cannot  t«fee  o?  part  Uiitb  anp  tbing ,  neitber  can  be  tjabe  anp 
€Rate  0?  p?ofit  renoereo  bim  out  of  anotbtr  ^am  Cttate,  but 
bp  matter  of  EecoiO;  fo  tbat  tt  feems  bp  tbe  act  tbat  tbis  ac« 
compt  10  necetfarp  to  be  tranfmitteo  into  tfje  Exchequer  j  ano 

tbat 
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tljat  t|)e  MnQ  is  not  entitulen  to  a  DtflceCs  fo?  tW  Dutp  utt« 
til  tSat  be  artuallp  none,  ti)l)tcb  10  not  onlp  matter  of  2nfo?nia« 
tion  to  tfje  Croton,  l)ut  in  fome  meafuce  intitles  (jim  to  it,  tjecaufe 
tljece  10  a  penaltp  of  fltje  pountij3  lata  upon  tfie  ©fficet ,  tofia 
ftall  neglect  to  l3?ing  in  fucij  accompt ,  Wcl}  fljEtug  tfiat  tfjB 
©ttbica  ougl)t  not  to  be  cijargen  before  j  fo?  U)6tc|)  teafong  3IiHiff « 
went  toas  p?apeD  fo?  t&e  plaintiff* 

Ex  parte       "^But  on  tfie  otijet  Ctie  it  toas  argueu  bp  ^?*  Holt  ann  t6e9t= 

Def:         to?np  (Senetal,  tl)at  cmptp  Jpoufes  (tioulD  pap  tW  Dutp :  f  o?  tfie 

atto?np  <S5enEcal  faiD,  tljat  tfie  mom  in  tSe  act  toete  fa  txm% 

ti)at  Ije  tijag  of  ©pinion  tbat  t^e  uetp  ceaDinB  of  t&em  tooulD  cieat 

tlje  Point  in  queaion* 

3n  t&cic  argmnentis  ttno  tijinp  tuete  conliliccEli  upon  t^e 
Statute  of  14  Car.  2. 

I*  f  ittt  tfie  genetal  Claufe  t»6ic&  gitiesi  tSe  Dutp  in  t&e  %on^ 
of  tfie  9(t. 
2.  Cbemfcf)acgefntl)eP?obifo. 
9nii  if  tljie  be  in  tlje  T5oup  of  t|)e  3(t ,  anu  not  crccpteo  in 
tgep^oMo,  tten  tlie  Dutp  is  to  bepatu^  anDadtotl)atittua0 
fain,  tgat  tbi0  Dutp  tuas  giben  in  general  ^0^00,  bp  tobtcb  it 
appeat0 ,  tbat  ti^ete  toas  a  tieagn  ano  intent  to  ciiatge  emptp 

!|)OUfe0)  for  every  dwelling  Houfe,  Edifice,  or  Houfe  whatfoever 

10  to  pap  tdi0  Dutp^  ano  tgat  if  ebetp  i|)oufe,  tu&pnot  an  emptp 
|>ouref 

'Ci0  true,  a  DioeUing  l^oufe  i0  not  a  ^oufe  togetein  tijete  hath 
not  been  an  |n()abitant,  but  tDgetein  Tome  botip  dot  h  anuadp  litie ; 
ann  if  a  i^an  fucnifljes  a  ^oufe  betp  loell,  if  'ti&  not  in^abiteo, 
It  i0  notUDitbilantJfng  an  emptp  i^oufe,  ann  fticD  a  li)oufe  a0  to 
(ome  putpofeg  in  tbe  lain  i0  not  a  bloeUing  ipoufe  h  fo^  'tis; 
not  a  ^aniton  l|)oufe,  fo  a0  to  ma^e  it  Xutglatp  fo^  tge  bmh 
fng  of  it  open. 

05p  tOe  (cCOnO  Claufe,  Every  Owner  or  Occupier  is  to  fub- 
(cribe  the  Account  to  be  fent  into  the  Exchequer,    bp   tUbicb  it 

appears  tfjat  tftofe  Moit^  Owner  and  Occupier  ace  not  tljete 
ufen  in  a  niffercnt  fenfe ,  fo?  if  tlje  ©ccupier  toere  omp  ipable, 
t!je  ©loner  neen  not  loolt  after  tbe  ligning  tpe  accompt  ofeberp 
l|)eartb« 

C9e  tfiiru  Ciaufe  taftes  notice,  Cbut  if  it  OjouID  Ijappen  t^tte 
be  no  ©ccupier,  ti^en  tije  ©fficer  map  go  into  tfje  emptp  i^Joufe 
to  cjcamine  if  tl)e  account  giben  bim  be  true  b  nolo  if  an  account 
[0  to  be  tafeen  of  fuc&  I|)oufe0  a0  ate  ctjatgen  b^  tW  ^(t,  ann 
an  account  i0  tiirecteQ  to  be  talten  of  emptp  ^oufe0,  tljen  fucD 
emptp  l^oufe0  mutt  be  cgargen  •■>  ano  tW  Ceemeo  to  t^ern  to  be 
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tfje  intent  ann  memiintj:  of  tfje  paiKament,  fo?  t&ece  bzin^  a 
Ecttsrn  to  be  mane  of  ejuptp  |)ouf£0,  (f  fticD  Ijati  not  been  intenQ' 
CD  to  be  c&ar0cD,  tfj? p  mm  fjaue  Clemen  a  JRetucn  alfo  to  (jaue 
been  mane  of  tlje  noninljabitancp. 

-^3nn  t!jerefo?e  tfjep  Kjougljt  tljat  (ometljlng  mo?e  tfjan  an  Oc- 
cupier luas  \)zxz  meantj  fo?  otberlBife  tf}e  ^Io?n  Owner  {jajj  not 
been  put  in  •■>  tlje  meaning  of  tiJbtci)  mutt  be  tljat  niDeiiino:  pon= 
fe0  come  ttiitfjin  t!)e  c&asrge  of  ©ccupiei;0,  ann  emptp  Routes 
toitf)fn  tlje  cljarge  of  t&e  ©lunerg. 

C&en  a0  to  t^e  p?o\)ifo,  Cbat  tfje  Dtitp  Ijerebp  ariOng  Hjall 
be  c^argen  onlp  upon  tlje  ©ccupier0  ann  Diuellerg  of  fuc& 
5)o»fc0,  t&eic  €jecuto20  ann  !anminillt;ato30,  t^at  can  in  no  fo?t 
ertenn  to  nifc&atge  an  emptp  ^oufe,  becaufe  'tt0  not  tlje  fubiea 
matter  of  t&e  10?oUifOj  foi  tijenefign  ann  pucpofe  of  itiDa0not 
to  nifcfiarge  t&e  Dutp ,  but  to  tcanefet  t&e  cfjarge  upon  tlje 
Cenant  toSece  tfie  l|)oufe  tDa0  infjabiten^  fo?  if  a  contrary  coif« 
(tcuction  (ijouin  be  mane,  tben  no  Dutp  fljouin  be  patQ  at  alt 
bp  tBe  ©ionet  Ijimfelf  if  !je  fljouin  liUe  in  \)i8  oton  pdnk. 

3!n  tfte  Cafe  of  a  Modus  decimandi  't{0  payable  bj>  t&e  ^cat' 
pitt  ann  potfelfo?  of  tfje  f^onie ,  ann  t&e  lannioin  is  m'ozt 
c&argen  but  tufjece  tftece  10  no  ©ccupier* 

30  to  t|)e  Objection,  €&at  'tis  f)ai:D  to  pap  a  Dutp  toljete  a 
^an  ba0  no  profit;  it  ftja0  anfuieren,  C&at  tOe  9a  took  care 
tgat  ^en  l^ouin  not  Cop  up  t&eit  C&tmnie0  toljen  once  mase, 
ann  t&at  tW  Dutp  tnas  pain  fo|  manp  Cijimnie0  toljlcO  luece 
iiebec  ufen,  ann  toljat  Piofit  can  a  S^an  fjaue  of  a  dljlmnp  ije 
nebec  ufetftf  3!f  tljecc  Ijan  been  an  ^a  tf)at  fo  muclj  fljouin  be 
pain  fo?  euecp  Odinnotn,  'tis  all  one  toljetljec  it  Ijan  bm\  fo?  p?o» 
fit  0?  pleafure,  0?  tnljetber  t&e  COinnoiu  ban  been  ufen  0?  not; 
ann  tbete  10  a0  mucb  eeafon  tbat  a  ^an  fljouin  pap  fo?  Ipoufes 
nebec  Jnljabiten,  a0  fo?  fucb  a0  babe  been  Inbabiten  ann  are 
aftertnams  UJitbout  Cenant0» 

€&i0  3rt  ougbt  tberefo?e  to  receibe  a  fabourable  Conffmtti- 
on^  tbe  p?eamble  tobereof  mention©  tbatit  bJa0fo?  tbeencreaOng 
of  tbe  l&ings  Eebenue,  tobicb  10  pro  bono  publico,  ann  uibicb  is 
fo?  tbe  peace  ann  p?orpecttp  of  tbe  J3ation,  ann  tde  p?ote(tion 
of  Eberp  Angle  pecfon  tberein ,  ann  tbougb  a  particular  3nconbe= 
nience  map  follotu,  tbe  partp  ougbt  to  fubmit*  caJben  a  ^an 
buiin0  a  $poufe,  be  p?opofe0  a  P?ofit,  ann  'tis  not  fit  tbe  ffiiing0 
Dutp  fljouin  be  contingent  ann  nepenn  till  be  ba0  p?obinen  birafelf 
of  aCenant. 

Obje<a.  30  to  tbe  otber  Objection  tbat  ms  mucb  relien  on,  viz. 
bJbere  tbe  ^ct  fpeafe0  of  an  Accompt  to  be  giben,  it  mention0 
botb  Owner  ann  Occupier  5  but  bjljcre  it  nii;ect0  tbe  payment  of 

tbe 
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tlje  Dutp  t^e  Occupier  onip  10  nameD)  bp  to&iclj  tt  m^  tnretreti 
t^at  f)e  alone  mad  cljargeai)le« 

Anfw.  3n  16  Car.  2.  cap.  3.  ©tuner,  p?op?ieto?  ann  Occupier 
are  tifeD  p^oniifcuouflp,  tuljeran  it  is  pjoUioeD  tijat  tgep  ajall  not 
lie  c&argeQ  unlefe  tuitbin  ttoo  peat0  after  t^e  Dutp  accrlteD  ■■>  mt» 
iftfteOttncrtoas  not  cljatgeable,  U)bp  mU  mentionen  tfeecef 

as  to  tbe  feconn  point,  t^ep  conceitien  t!)at  tlje  Dutp  tjeing 
papeaWe  to  tl)e  i^ing;,  Ije  Uao  a  remeDp  bp  Diltccfia  before  tlje 
accompt  was  cettifien  into  tfie  Exchequer  h  fo|  'tfje  Eetiirn  \am 
to  inform  tfie  £\ing  U)()at  atibantage  t}e  maUett)  of  gis  EeDenue, 
anti  no  p^ocefe  ifTueti  upon  it  b  befide?  tlje  ^a  beftd  tfie  Dutp 
in  bim  from  Lady-nap  1662.  3no  bp  reafon  of  tbat  &e  map 
nifirain.  €0e  K&tng  batl)  no  benefit  bp  returning  of  tlje  Account, 
tl^at  being  onlp  intenbeD  to  p^ebent  W  being  cfjeateD,  fo  tliat 
'tiiES  not  to  entitle  but  to  inform  Ijim  ?  'tid  onlp  to  return  a  fuS 
anD  true  account  •■>  not  but  t|)at  it  map  be  lebieo,  ann  tbe  l^ing 
entitleb  before  5  ann  'tid  no  inconbenience  to  tlje  ^ubfett,  if 
tgere  be  no  fucf)  Account  returneo,  fo;  if  tbe  Officer  biilrain 
f02  mo^e  ii)eartlj!S  tgan  in  trutO  tfiere  ate,  tbe  Subject  U&  a 
proper  remebp  againtt  gim* 

Cbe  l^ing  fufferis  toben  EeturnEi  are  not  mabe  of  fuclj  I>\X' 
tied  as  be  oug^t  to  |)abe  fo>  tbe  fuppojt  of  bisi  Dignitp  ^  anD 
becaufe  be  10  Ipable  to  be  oefraubeii  in  tbe  managing  of  {)i!3  Dutp, 
10  it  reatonabie  tbat  (je  (boulb  lofe  all  f 

20  to  U)ljat  U)a0  fait]  of  tl)e  laingis  tailing  bif  matter  of  ]Sle< 
coin  j  'tis  true,  if  tie  biu^n  an  IJnberitance ,  as  in  cafe  of  S3t« 
tainber,  it  muft  be  \)ip  Eeco^n  5  but  l)ere  tl)e  berp  Dutp  i&  giben 
to  btm  bp  tbe^ct  it  felf,  to^tcl)  ma^es  it  a  bifferent  Cafe. 

3f  tl)e  J^ing  ajoulD  be  feifeb  in  fee  of  a  great  ma{i,  U)&ic& 
l^appens  to  be  impjobeb  bp  W  Cenants ,  anb  tl)erebp  Cpt|)e0 
become  tue,  it  map  be  as  ttieliraib,  tfjat  beHjallbabe  noCptbes 
tottbout  Eecojb ,  as  to  fap  l^e  fljall  tabe  no  l|}eartb^onp  foi 
Routes  nettJlp  crecteO ,  bj^erebp  W  Kebenuc  is  increafeo*  jfo; 
tDbicb  Eeafons  3lubgment  toasp^apeb  fo;  tibe  Defendant,  anb 
Curia.  upon  tlje  feconb  Argument  lubgrncnt  bias  giben  acco?bingiP 
fo;  bim ,  Cbat  emptp  |}Qufes  are  fubiea  anD  ipable  to  tbis 
Dutp* 


Aftry 
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Aftry  verfiis  Ballard. 

IB.    an    Action  of    Trover  anO  Converfion  fo?  tfie  tafeinff  of Grantsmuft 
Coals,  upon  l5ot'<©uilt|>  pleatieD,  tlje  lucp  founD  a  fpcctal  betaken 
ClecHto*  Clje  Cafe  toas  t6u0.  according 

Viz.  Cfjac  one  J.  K.  tcajs  fcffeo  in  fee  of  m  ^ano?  of  Wefter-  P  common 
ly ,  ann  facino;  fo  feifeD  OiD  Demife  all  t^e  ^efuageg ,  lanug,  JUgn" 
Cencmentg  ano  ^eccDUament0t()atScf)atiint()e  fato  ^ano?,  fo?jones7i. 
a  Cecm  of  j»eac33  to  N.  R.  in  tuljfclj  nemife  tljeremas  a  recital 
of  a  ®2ant  of  tbe  faiD  ^anno? ,  ^efuagegi ,  Lanos,    Cene^ 
ntentg,  Commons,  ann  Mines,  but  in  t&e  leafe  it  fcif  to  R.  t&e 
CJLlo^D  Mines  inais  left  out*    3fteciuai:ti0  t|)e  Eeuecfion  U)a0  folD 
to  t6e  plaintiff  Aftry,  anoSig^eicg  bp  Deeo  entoilen  j  ann  at 
t&e  time  of  tfiis  nemife  tbete  ujece  certain  Mines  of  Coais  open, 
anD  otbet0  tu^icl)  tuete  not  tben  open  ^  anD  t()e  Coal0  fo^  toljicb     ' 
t|)i[3  aaion  of  Ctobet  toas  Ujougbt,  tiiete  niggeo  bp  tlje  iLelfee 
in  tSofe  Mines  uiijicf)  UJEce  not  open  at  tbe  time  of  tbe  leafe ; 
ann  lubetbec  fie  fiaa  poujec  fo  to  no,  ttas  tlje  Clued  (on. 

It  tijais  fain,  €t)at  tofitn  a  span  i0  fcifen  of  lanns  toljere' 
in  tfiere  ate  Mines  open,  ann  otljers  not  open  -■,  ann  a  leafe  i0 
wane  of  t&efe  lanns  in  UJbiclj  tlje  ^m^  ate  mentionen.  'Cis  no  Anwa. 
neuj  Doctrine  to  Cap,  tfiat  tbe  clofe  spince  fljall  not  pafs^  ^cns 
^?antB  mutt  be  tafeen  acco^nino;  to  ufual  ann  common  intenn« 
went,  ann  toben  Mm^  map  be  fati'sBen,  tljep  fijall  not  be  ffratn« 
en  fartber  tban  tbep  are  generallp  ufen,  foj  no  biolent  Conttrncti- 
on  ttjall  be  mane  to  p^elunicc  a  ^ans  3lnberitance,  contrary  to 
tbe  plain  meaning;  of  tbe  MoM* 

9  Mine  i0  notpjopetlp  fo  callen  'till  it  ig  openen,  'tis  but  a  fllein 
of  Coals  befo?e;  ann  tljis  loas  tbe  ©pinion  of  mp  lo?o  Coke 
in  point,  in  Ijis  firft  inft.  54.  b.  cObete  be  tells  usjtbat  if  a  ^an  ne=  ?  co.  n.  san- 
itiifes  lanns  aun  Seines,  fome  being  openen  ann  otljcrs  not,  Jbr^2^pa^°"' 
tbe  lelfee  map  ufe  tbe  $^tnes  openen,  but  batb  no  pettier  to  sis.' 
nig  tbe  unopenen  Seines,  ann  of  tbis  ©pinion  uias  tbe  lubole 
Court  5  ann  Jnttice  Twifden  fain,  Cbat  be  feneU)  no  reafon  ttibP 
m^  lo?n  Coke's  nugle  ©pinion  (bouin  not  be  as  goon  an  9u= 

t&02itp  as  Fitzherbert  in  bt0  Nat.  Br.  0?  tbe  Doftor  ann  Student. 

Ipfley   verfus  Turk. 

IB  a  mrit  of  €cto?  upon  a  3ungment  in  an  3lnferiour  Court,  what  is  ad- 
tbe  erroi  aflignen  loas,  Cbat  tbe  fl^apo?,  tubo  loas  Hunge  mitted  in 
of  tije  Court,  nin  not  leceibe  tbe  Sacrament  at  anp  pariib  pleading 

C  c  Cburcb, 
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ihaii  not  be  CfiurcS,  mi  filE  an?  CcctificatE ,  fa  t^at  lie  tuae  notspapoi; 
afligned  for  aitu  lucgmcnt  (jeitiff  BiJjen  apinft  t^e  SDcfennaiit  before  6im, 

Error.         it  tuaji  tljeCCfO^C  Coram  non  Judice,  \iU  t&E  Cafe  Of  Hatch  ann 
Jones  81.       Nichols  Roll.  Abr.  ipart  tit.  Error  761,     dCISete,  UpOtt  a  tSBtit 

Of  Ctco^  b^dugijt  upon  a  3luiignient  in  an  Snfetfoui;  Court , 
tge  Ctroj  afltsneQ  U)a0,  tbat  tlje  StHe  of  tf)e  Couct  ttiais  Curia 

tent  coram  J.  S.  Scnefchallo,  H)ljO  tuasnot  SitetOacD,  anD  tfiat  1030 

^eiotobeancccojfnfacr. 

OBut  on  tge  otijer  One  it  tuais  infiaeti  tpt  tW  toa0  not  ecto|  > 
becaufe  tge  Sets  of  tlie  spapo}  IDoulo  not  be  mm  00  to  ©tran* 
get;0.  C|)e8>tatute  of  25  Car.  3.  cap.  3.  foj  piebentins  of  OangetjS 
togfcd  map  liappen  ftom  poptfl)  Eecufant^,  Oifabicis  m  i^avtf 
\aio  i3  not  gtialtfieQ  accoiotng  to  tbe  Zct  to  boio  an  Oeflce,  and 
If  be  citecute  tbe  fami,  aftsttoatDS  upon  Ci^ntplaitst  niaoe,  anO 
Coniiiaton  be  fball  forfeit  $00 1.  fo  tbat  as  to  bitnfelf,  ttibatcbec 
be  ootb  in  W  Office  i$  uoio  ^  but  it  toas  neoet  tbe  intent  Of 
tbe  act  to  tuo^h  a  ^ifcbief  02  CQitons  to  ^ttangetiii »  fo;  tbe 
ILaU)  fauoutis  tubat  ils  none  bp  one  in  teputeo  autbojitp  -•,  a3  if 
a  OBiQjop  be  createti,  tobo  upon  a  p^efentation  mabe  aomitg  s 
Patfon  to  a  "benefice  0|  collateis  bp  lapfe,  tbe  fojmet  ndifljo^ 
not  being  bep^beD,  o;  temobeb,  fucb  m&  ate  gooo  ana  not  ta 
be  aboibeb,  Cro.  Eiiz  Stp^. 
cro  Car  97  "But  aBttiitting  it  to  be  art  Ctto?*  it  Eannot  note  be  mt;titti  fO| 
3  cto.  260.  fucb,  becaufe  tbe  pattie0  in  pleabing  b^be  allotoeti  tbe  pioceel)^ 
ing0  to  be  gooo  upon  Eeco^d,  and  tbete  is  Suogment  againU 
tbe  Defenbant,  but  if  be  bab  been  tafeeU  upon  tbat  3luogment> 
be  migbt  babe  b^ougbt  an  Action  of  falfe  impufonment,  3  Cro. 

359.  Cro.  Eliz.  320. 

Wild  auttice,  ^oa  iball  ftofc  ailign  tbat  fo?  etto?  tobftb  ?o« 
migbt  {jabe  pleabeo,  efpeciall^  balling  aomitteb  it  bp  pleabing ; 
anb  one  Mufgrave's  Cafe  tba0  cites,  tobicb  bias,  tbat  tbete  i0  an 
Sot  of  parliament  b)bicb  la?0  a  %u  upon  ail  lab)  p?oc£eDing0, 
anb  mafee0  tbem  bolb,  if  tbe  l&ing0  Outp  be  not  paib,  anb  it 
&)a0  abfubgeb,  Cbat  if  tbe  Dutp  mm  not  paib,  but  aomitteQ 
in  pleabing,  pou  HM  not  aftetb}arb0  ailebge  lobat  before  mts 
abmitteb,  viz.  Cbat  tbe  Dutp  tDa0  not  paib* 

23pon  a  ^Irit  of  €rroi  in  parliament  it  cannot  be  atngni^b 
foi  Crro?,  tbat  tbe  Cbief  3luilice  of  tbe  Kings  Bench ,  ban  not 
taiten  tbi0  €)atb  3  tbe  fame  migbt  be  alfo  of  a  mxit  of  Crroj 
in  tbe  Exchequer  Chamber,  fo?  an  Ctto?  in  jfact  Cannot  be  tbete 
Sid.  ijj.  affignen^  but  at  tbe  lail  tbe  3iubgmcnt  ioap  Eetjerfeb:  ®ec 
tbeEeafon0  tl^cteof  bp  tbe  Cbief  3lullice  Joaes  in  tii^l&epojt^, 

folio  81. 

Hig- 
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Higginfon  verfus  Martin,  in  C.  B. 

115  an  aaton  of  Crcfpafs  anti  falfe  Impnfoitttient ,  t()e  De-  ifCaufeof 
ftnDant   luKifieg  bp  p^otefo  iffuing  out  of  tlje  €omi  of  Aftimi 
Warwick,  upon  a  Sluti^niEnt  obtaiUEO  t^Decc,  atm  fetjj  fo?tlj,  t^at  ^^^^  not 
t()ere  toas  a  pinint  tljcte  cntereo  (n  piacito  tranfgreffionis,  to  .1  ^JJjp 

toW  tlje  DefenDant   appearetl,  fuperquo  taliter  prcceffum  fuit,  JJ|^j^jJjj^Q> 

t|)at  auugttient  iDitis  gi^en  againft  Ijim,  upon  tuljiclj  fje  luajj  ta^  judgment 
iten  anu  ampnfotteD.  is  given  be- 

C|)e  paititfff  replies,  Cljat  tlje  OEaufe  of  Action  m  not  arife  low,  an 
tDitljin  tlje  Surifeiaion  of  tljat  Couct.  Aaion  will 

COe  DcfenDant  rejopnis,  tljat  tlje  plaintiff  10  noto  eftoppeD  i'^  here. 
to  fapfo,  fonOat  t&e  Declacation  in  tlje  anfetiouc  Court  againlt 
tbe  noft)  plaintiff,  tiin  alleoge  tlje  caufe  of  Action  to  be  infra 
jurifdiaionem  Of  t&e  Coutt,  to  tufeicl)  fje  plcaueu,  ant»  lung' 
ment  toa0  ^Mx\.  aijainff  ijim  i  Cfje  plaintiff  Denmrre. 

anD  riewdigate  8)er|eant  took  €j;cEption0  to  tlje  pica. 

!♦  'TO  faiO  a  paint  mas  enteten  in   piacito  tranfgreffionis  Ex  part* 

but  'tiis  not  fain  loDat  WnB  of  CrefpafiS  it  tuag,  lufietljec  a  dau-  Quer. 
fum  fregit  0?  otbec  Ctcfpafs. 

a«  'Ci0  faiU  tljat  tlje  Defcntiant  appearen,  fuper  quo  taliter  pro- 
ceffum  fuit,  tbat  ^ubgnient  tuas  giben  fo?  tbe  Plaintiff,  anu  no  . 
mention  Uja0  mabe  of  anp  Declaration ,  anb  tOe  pleaoing  tali-    ^"" 
ter  prcceffum  eft  (n  an  Slnfetiouc  Couct,  i0  not  gootj. 

3*  Cbe  3iuffification  i0  ill,  becaufe  tlje  Infeciouc  Court  bab 
no  3lutifcii(tion,  anb  fo  tlje  pocgebingg  are  coram  non  judice , 
fo?  tbe  Plaintiff  in  bis  Eepiication  faitb,  Cbat  tbe  Crcfpafg  fo| 
bJbiclj  tljeEecobecpUJasbabin  tbe  Court  of  Warwick,  inasbone 
at  a  place  out  of  tbe  Surifoiaion  of  tbe  Court,  toljicb  tbe  Dcfeu=  Slso 
bant  batb  abmitteo,  bp  relping  on  W  piea  bp  tuap  of  citoppel.  cro.jac.  is4. 

4*  3it  m  not  appear  bp  tobat  Qutbo?ttp  tbe  Court  at  War- 
wick  UB0  belb  Uibetber  bp  <S5?ant  0^  piefcciption. 

Cbefe  exceptions  tnere  anftoereb  bp  Serjeant  Hopkins ,  anb  -n 
firft  be  faib,  €bat  tbe  Plaintiff  tbere  fet0  fo?tb  tbat  levavit^efr 

quandam   querelam  in  piacito    tranrgreflionis,  VDfjiCb    lua0  tUCll 

enougb. 

©econblp,  taliter  prcceffium  fuit  fjS  tbe  fljoKct  anb  better  Uiap 
of  pieabing,  anb  tbetcfoje  in  a  Scire  Facias  notbing  is  reciteb 
but  tbe  aubgment  j  'tis  true,  in  a  iiorit  of  Crro?  tbe  lubole  Ee- 
cojb  muff  be  ret  out,  but  tbat  10  not  neceffarp  bere, 

C  c  2  .  Cbirblp, 
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C^irDIp,  'tis  too  late  notu  to  qucftlon  tf)e  ^urifDimon  of  tfje 
3lnfErtouc  Couct,  aftec  tfee  Jpartp  ftatf)  atimittcD  it  fae!ouj  -■,  &e 
ougljt  fita  to  6a\je  plcatJcB  to  tijc  lutifoiaion,  but  note  I9  (Jcffop-- 
peQ  tip  1)10  oU)ii  aDmittance  tbete  •■>  ann  Gnce  :^ut)o;iiieiit  10  giDett 
upon  it,  'ti0  not  iiotn  to  fcc  queaioneo  ^  but  fjoujesec,  tljig  be< 
ins  in  t&e  Cafe  of  an  SDfficec,  if  it  Uias  out  of  t^e  31ucifoiaion 
lye  is  bomn  to  execute  tlje  p?ocef0  of  t^e  Couit,  ana  fo  t6i0 

10  a  gOOQ  eiCCUfe  fo?  ijira,  Dyer  61.    10  Co.  77. 

OBut  let  tl)e  pleauings  be  goon  0?  bao,  if  tlje  £)ecIacatiori 
8ere  be  ill,  tlje  plaintiff  cannot  fjaue  3iu5ffnient  5  ano  t&at  it 
Uja0  fo,  U  faiD  tijat  tf)e  SBcit  alleDBetJ  an  3iinp?ifonment  ge- 
nerally, but  tlje  Count  an  3lnip?ifonment donee  SepaiDs  ••  los. 
tDljiclj  10  uaciant,  ano  tfje  p?otfjonotariE0  faio,  tijat  tlje  miit  ufcD 
alt»ap0  to  mentiiin  donee,  6cc. 

Curia.  xut  tlje  Coutt  tMEce  all  of  ©pinion,  t6at  tlje  Count  tuag  tuell 

enouglj,  fo?  tijete  m&  m  mattec  tf)etein  containeD  tDljiclj  ms 
not  in  t6e  eitit;  tSelmp^ifonment  tua0  tlje  Gift  of  tlje  action,  anD 
tfie  donee,  &c.  migl)t  Ijatje  been  giben  in  CbiDence,  becaufe  tig 
onip  an  aggravation  anD  a  confequence  of  tlje  Impaifonment, 
fo  tIjat  ti^e  Count  10  not  lacget,  but  moje  particular  tijan  tl^e 
mm:  ^nti  a0  to  tf)e  tU)o  firif  Cirception0,  tlje  Court  tuas  al« 
fo  of  ©pinion,  tliat  t&ere  tnas  no  Wfficultp  in  t&em,  o?  in  tfjc 
Ia{{  Cjtceptian ,  but  tljougljt  tbe  pea  lDa0  lueU  enough  a0  to 
t&ofe :  anu  tijep  alfo  agreeD  tljat  t&e  ©fficec  in  tU9  Cafe  tuas 
to  be  DifcgatgeO,  fo?  tljoug^  tlje  PioceC0  be  erron{ou0,  pet  ge  is 

to  Obep  anH  not  to  etaniine,  2  Cro.  3.  Weaver  verfus  Clifford;  c&e 

Sid.  i;r.  great  boufat  in  tbi0  Cafe  U)a0  upon  tU  t&itU  Caption  a0  to  tge 
point  of  3iurifDi£t(on,anti  tufjetljer  tlje  otljec  DefenQant,  lubo  tDa0  t^e 
paintiff  beioiD,  fljauiebe  lifecUJtfc  Cifc^argen,  tnas  tlie  Cluefiion* 

anti  a0  to  tljat,  t^e  Cljief  Sullice,  anU  Wyndham  Suffice  toete 
of  ©pinion,  €|)at  tijts  U)a0  no  goon  luilification  as  to  tlje  plain* 
tiff  beiotu^  foi  if  t&e  caufe  of  action  bin  arife  tDitljout  tOe  Siutit 
Biction,  of  U)l)ic|)  Ije  isbounb  to  tafte  notice,  tlje  pjoceecings  quoad 
^im,  are  all  coram  noa  Judice,  auo  Ije  cannot  juCifie  tlje  fee* 
Uing  of  anp  p?oc€f0  h  fo  tljat  if  tfie  S;refpaf0  tons  Done  out  of  tlje 
JurifCicticn  of  tlje  Court,  tDc  Dcfcnbant  belotu  map  b?ing  an 
aaionagainft  tl)epaintiff,  ano  is  not  conclunebljcre  bp  tbe  p?a* 
ceebings  tbere,  but  map  alleDge  tjje  caufc  of  aaion  to  arife  out 
of  t&e  3IurifDiaiQn  5  ano  as  to  biS  being  Cftoppeo  bp  aomitting  of 
t&c3utifDicftcn  b£loU),tl)atc8imotbe,  becaufe  an  aoniittance  cannot 
gibe  ilje  Court  a  Slurifoiaion  tuljere  it  Ijao  none  ojiginallp,  anO  (o 
Se  raio  it  tuas  tefoli^eo  in  one  Squibs  Ca(e,  in  a  fpectai  ^etotct* 


Latch  181. 
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^e  toljo  fucs  (It  an  Slnfen'oi  Couct  t0  tiouiio  at  (jig  peril  to 
take  notice  of  tfje  XounBS  ano  Limitg  of  tijat  lucisDiction  5  ana     .  i  iv^ .  Vc,,^. 
if  t(je  IpJartp  aftEC  a  Setoict  belolD  pjaps  a  l^^oljibition,  ano  nh  ui.prtf^ 

lenses  tljat  tlje  Court  !jaD  no  JurisDiciion,  a  p?oDiMtion  Hjall  tie 
ffrantcti5  anti'tiiS  naCffoppel  tljat  IjeDio  not  take  aroantageof 
it  before,  1  Roll.  Abr.  545. 

13ut  3Iuflice  Atkins  oHti  Scfoggs  luete  of  anot&er  Opinion, 
tijep  agrttD  t&at  if  an  action  bz  biougljt  in  an  Inferio?  Court,  if 

it  be  not  fai6  to  be  infra  Jurisdiftiontm  Curise  tijep  UJOUlD  nEjjec 

pjefume  it  to  be  fo,  but  ratijec  to  be  toitljout,  if  not  aUengei!  to 
be  toitljin  tlje  JuriSDicfion,  ann  Ijere  in  tfje  pica  'tig  not  fijetun  at 
all  5  fo  tljat  80  Uje  Cafe  Mim  upon  tije  pica  tfje  p?oce^Ding0 
ace  coram  non  Judice,  anD  tfjete  i0  no  lepl  ^utljoiitp  to  toac-- 
rant  t&em,  anti  bp  confequence  tbe  ©fficec  10  no  mo?e  to  be  ej;-- 
cufeo  tfjan  tfje  partp,  becaufe  alfo  'ti0  in  tlje  Cafe  of  a  parti^ 
cular  3luri0ti((tion :  ann  fo  it  fjatfj  bmi  aojutiffeD  upon  an  Cfcape 
b?auffljt  aijainft  an  ©fficec  of  an  3inferio?  Court,  tuljEtein  tlje 
paintiff  Declaren  tljat  Ije  Ijan  bjoujjljt  an  ^ion  upon  a  Oi3onD 
againft  s.  in  tlje  Court  of  Kingfton,  anD  tljat  Ije  Ijanauogsiient  ano 
Ci;ecution,  anD  tlje  Defendant  fufferen  Ijim  to  cfcape  •■>  tlj!0  De« 
clacation  Din  not  cljacge  tlje  Defenoanf,  becaufe  tlje  'Bono  m$ 

not  alleOffen  to  be  maUe  infra  Jurifdiaionetn  CurJK  i  fO|  tljougO 

fMcSan  action  is  tranOto??  in  it&  nature,  pet  tfie  p?oceet(i»s0  in 
an  infecio?  Court  upon  it  are  coram  non  judice,  if  it  Dotlj  not 

appear  to  be  infra  Jurifdiaionem,   i   Roll.  Abr.  809.  tfjOUgO  itt 

tit  Cafe  of  a  general  3iuri0Diaion  it  migljt  be  otljeruiife. 

'Butiiere  tbe  Eejopntiec  Dotlj  Ijelp  tlje  pieas  fo?tl)e  paintiff 
datiing  replicD  t&at  tlje  Crefpaf0  iua0  conimittea  out  of  t&e  M' 
n0Diction,  ann  tbe  Defenoant  Ijauino:  tejopneti  tljat  Ije  Ijao  al« 
ieUgcD  in  lji0  Declaration  beioiu  tljat  tlje  Crefpafg  iua0  oone 
toitljin  tOe  31uri0Oiction,  'ti0  noin  ail  one  piea,  ano  tlje  plaintiff 
fiats  confeffeD  it  b^  lji0  Demurrer  ■■>  to  t&at  in  regaro  It  toa0  al« 
leDgeo  beloti)  anD  aomitteD  tbere,  'm  a  gooD  pica  bot&  fo?  ©f< 
ficec  ano  partp,  anD  tlje  plaintiff  cannot  notu  take  aDUantage 
of  it,  but  10  concluDeD  bp  lji0  former  aDmittance,  anD  it  f&aU  not 
be  enquireD  nolu  tuljetljer  true  o|  faife. 

3nD  a0  to  tlje  taiuer  proceffum  fuit  tljcp  all  IjelD  it  iDcU  enoug&, 
anD  t&at  t&erc  ina0  no  necelfitp  of  fttting  out  all  t&e  p?aceeDing0 
&ere  a0  in  a  CSlrit  of  Crco|» 

anD  80  to  t&e  Jaft  Crception  'tig  faiD  t&at  t&e  13urroug&  of 

Warwick  10  antiquus  Burgus,  anD  t&at  t&e  COUtt  10  &ClD  t&ei;e 
(ecundum  confuetudinem,  U)&lC&  i0  tOell  enOUB&« 

Jones's 
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Jones'^  Cafe. 
Common        ¥  %  tUBS  \X\OMt\i  fo?  a  Habeas  Corpus  fo?  Olie  Jones,  tu|)0  U)a0  COm« 

Fleas  can-  J^  niittetJ  to  New  Prifon  bp  CiLlatrant  fcom  a  3lultice  of  peace 
not  grant  fg?  tcfufing;  to  DifcotjEt  U)l)o  intcu«£ii  Ijim  toitlj  t()e  keeping  of  t^c 
HdeasCor-  ^^^^  ^j  ^  ConUenttcle,  anti  foj  tljat  t)e  l)aii  been  tnftcumental  to 
SnTi  cT  t&e  eCcape  of  t&e  P2eacf)ec ;  be  loasi  asUcD  bp  tbe  luftice  to  gibe 
fes.  ©ecuritp  fo?  W  ®oon  05e6abiour,  luljicb  f)C  alfo  tefufeo,  anu 

ti^eceupon  uias  committen. 

C|)E  Cfiief  Suffice  Doubteb  tbat  a  Habeas  Corpus  coulti  not  be 

granteo  in  tW  €afe,  becaufe  it  toafi  in  a  ctiminal  Caufe  of  UJljicO 

tlje  OCoutt  of  Common  Pleas  bat!)  iio  JurigtiidioUj  ano  tbat  fecnieo 

.        to  be  tbe  ©pinion  of  mp  lo?tJ  Coke,  2  inrt.  55.  tobere  (je  faicD 

Tinl  53:^'  it  lieg  m  any  ©fficec  o?  p^ibiiebgen  pecfon  of  tbe  Court. 

C&ete  ace  tbjee  fo^ts  of  Habeas  Corpus  in  tf)(0  Court  i  one 
Mod.Rep.23 5.  jg  ad  refpondendum,  tDfjtcb  is  foi  tbe  Plaintiff,  ttbo  is  a  ©uitoi 
{jere  again!!  anp  ^an  in  prifon,  b)bo  i$  to  be  bjotig()t  tbeteupon 
to  tbe  TBarr  and  temanbco  if  5e  cannot  gibe  S)iiretie0* 

C&cre  19  anot&ec  Habeas  Corpus  fo?  tlje  Defenbant  ad  faciend' 

&  recipiend*  5  as  to  tbis  tbe  fame  autisbiction  is  bere  as  in  tfie 
Court  of  Kings  Bench  3  if  a  perfon  be  near  tbe  Cobjn  bp  t^e 
courfe  of  tbe  Court  be  map  be  b?ougbt  ijitber  to  be  cbargeb  anD 
tijen  tlje  Habeas  Corpus  ig  returnable  immediate  5  but  if  be  be  re* 
mote,  it  muff  tben  be  returnable  in  tlje  Court  at  a  certain  bap  5 
t&efe  arc  tbe  Habeas  Corpus's  ujljicb  concctn  tbe  3!urlgDiaion  of 
tDiis  Court,  anb  are  incibenttljeieiuito. 

Cljere  i&  anotber  luljicb  concerns  p?tbilebge,  toljen  tlie  Pactp 
comess  anb  fubfertis  bimfelf  to  tfie  Court  to  be  eitbec  baileb  o? 
Bifcbargeb,  m  tbe  Crime  is  fo?  toOicb  &e  flanbs  cbargeb  •■>  anb  if 
be  be  piibilebgeb,  t^is  Court  map  ejtamine  t&e  Cafe  anb  bo  fitm 
ligbt  •■>  if  a  ppate  man  be  committeb  fo;  a  criminal  Caufe  foe 
can  cramine  tlje  chatter  anb  feno  f)im  back  again.  "Before 
jBking  James's  Ecign  tberc  toas  no  Habeas  Corpus  but  reciteb  a 
p?ibtlcbgf ,  as  in  tlje  Cafe  of  pjiuilebge  fo?  an  atto?np  •-,  fo  tbat 
if  tljis  Court  cannot  temebp  UJbat  tbe  partp  complains,  'tis  in 
bain  fo?  tlje  Subject  to  be  put  to  tbe  trouble  luben  be  muff  be 
fent  bacU  again  ■■>  nettbet  can  tbere  be  anp  failure  of  Suffice,  be* 
caufe  be  map  applp  bimfelf  to  a  proper  Court  ■■,  nub  of  tbe  fame 
©pinion  mere  Wyndham  anb  Scroggs. 


IMit 
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•But  3uCice  Atkins  fijag  of  anot^EC  ©pfnfon,  fo|  6c  couin  fee 
no  Eeafon  toljp  tfjecc  fljouiD  not  6e  a  Elgftt  to  come  to  tW  Court 

00  tUEll  80  to  tQe  Kings  Behch. 

^ItO  tgat  Vaughan,  Wild  anO  Archer  3IUffiCe!S>  ttiete  Of  €)pfnfOtt 

t&at  tw  Coutt  map  gtant  a  Habeas  Corpus  m  otDct  Cafeis  be* 
fioes  tOofe  of  ppiteoffe. 

SftectuatOd  t(je  piffonet  tuad  Djoug^t  to  t&e  Court  upon  t&tis 
Habeas  Corpus,  buttuas  ccmanueo,  faccaufe  iW  Coutt  toouiD  not 
talje  ®utEtiE0  fo?  W  @ooti  "BcDatiio? :  CDe  CDicf  Sudice  fain 
ibat  tti|)en  be  U)a0  not  on  tbe  Xencb  be  toouio  take  Suteties 
asi  a  3iu(ltce  of  peace  t  ^m  Monday,  late  ^econoarp  infoimea 
|)fm  tbat  Sluffice  Wild  tnben  be  fate  in  tW  Coutt  m  once  ta^ 
(ucb  Sutetie0  a0  a  3iufiice  of  peace. 

Anonymus. 

I€  mag  tbe  ©pinion  of  tbe  Cbief  Suffice  North,  tbat  in  a  in  Refh^in 
Replevin  botb  patties  ate  ^am  s  fo?  tbe  one  fues  foi  Da*  both  ar« 
lnage0)  anti  tbe  otbec  to  baDe  tbe  Cattle,  ano  tbece  tbe  place  10  Aaors. 
material  s  foi  if  tbe  plaintiff  aUettged  tbe  taking:  at  a.  ana  tbep 
tBcte  talien  at  b.  tbe  Defennant  map  piean  Non  cepit  mode  & 
fortna,  but  tben  be  can  baiie  no  Eeturn  s  fo|  if  be  tooulD  babe  h 
Retorn'  Habend'  be  muff  Dcnp  tbe  tafetng  tubere  tbe  plaintiff  batb 
laiD  it,  ano  aUeoge  anotber  place  in  ^m  ^boto^p. 

Sir  Osborn  Randi  uerlus  Tripp. 

Tl|)e  Plaintiff  lna0  a  Cobacconiff  anu  libeO  near  Guild-  New  Trial 
Hall,  London ;  be  mattieb  tbe  Daugbtet  of  tbe  Defentiattt,  granted. 
X;^^  bjas  an  ^loerraan  in  Hull,  ano  bab  400 1,  portion  ftiitb  ber  5 
after  tbe  Carriage  tbe  Defenbattt  (pofee  merrilp  before  tbj^f  mxt' 

neffe0.  That  if  his  Son-in-Law  would  procure  himfelf  to  be  Knight- 
ed, fo  that  his  Daughter  might  be  a  Lady,  he  would  then  give 
him  2000 /.  more,  and  would  pay  looo /.  part  thereof  prelently 
upon  fuch  Knighthood,  and  the  other  looo  /.  within  a  year  aftel-: 

Cit  being  intenben  toben  tbe  plaintiff  fljouio  bp  bi0  Crase  get  an 
Cffate  fufficient  to  qualifie  btm  fo?  tbe  Digtftt^  of  a  J^nigbtO 

Cbe  Son-in^lato  teitbout  acquainting  tbe  Defenbant  bib  about 
nine  fpontb0  aftettearbg  procure  bimfeif  to  be  l^nigbteb ,  ano 
Ii20ugbt  an  AlTumpiit  fo^ibs  30001.  tob(cb  tba0  ttieb  before  tbe 

Cbief 
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Cljtef  auftice  North  at  Guild  Hall,  aiiB  t&e  3!ucp  gaue  1500  1. 
Damageg. 

aim  not!)  ©Etjeant  Maynard  maljED  fo?  a  neft)  Ccpal  upon  t6e 
Affidavit  Of  tfie  Defennant  t^at  lie  San  fouim  out  material  mit' 
iteffes  fince  t&e  Crlal,  atiD  tljat  fut&  mimzfizs,  as  ()e  ijao  reaoi? 
at  tl)e  Cttal,  couID  not  get  tnto  Court  ■■,  becauCe  of  tlje  gteat 
Cumuit  ann  DtCo^oer  tfjere  toitf)  a  ^ultftuDe  of  lp>eople,  bp  teafott 
tugeteof  W  Council  couIQ  not  be  beatt  from  tbe  noife,  anD  toben 
tbep  offereo  to  Cpeah  toere  a0  often  bflTeti. 

€be  Cbief  3iuttice  tbougbt  ft  tnais  a  batD  (SLttoia,  fo;  be  MS 
not  clearip  fatisfteo  tbat  tbe  Agreement  m$  goon,  it  being  onip 
fo;  mom  lobtcb  ^^^i  fpti^cn  bp  tbe  2DID  ^an  tDben  bebab  but  a 
mak  cpemojp  h  anD  tbereupon  a  neU)  Crpal  luais  gtanten,  bZ' 
caufe  tbe  Cbief  Mice  tbougbt  tt  tuas  fit  fo  to  be. 

Basket  verfus  Basket. 

Disj'unaive  T^<£'BC  upon  a  Xonti  tottb  a  Conbitlon  to  inaltc  an  ^iru« 
Condition,  JL/  cauce  Of  an  3nnuitp  of  20 1.  per  annum  to  tbe  Plaintiff 
o"e  part  is  toitijtn  Or  ^ontbs  after  tbe  beatb  of  M.  B,  anb  if  be  refufe  tnben 
h  fh  ^oh  t^qucfleo  b^  tbe  paintiff,  tben  to  pap  300  I.  anb  if  be  fail  in 
liLe  the  papment  tbereof  tfje  050111110  befo^feiteb. 
other  part     ^6^  Oefenbaut  p!eab0  tbat  all  tbe  Or  Si^ontbs  be  luas  a  W' 

fliall  not  be  fOUeC  at  Morocco  in  Barbary,  autJ  tbat  after  W  EetUtU  be  tZ' 

performed  quetteb  tbe  Defenbant  3  anb  to  tbi0  Eepltcation  tbe  Defenbant 
by  the  Ob-  Dcmurrcb. 

ligor. 

Mod.Rep.254.    Q^^  Serjeant  George  Strode  ttiafntattteb  tbe  Dettiurcer. 

Cbe  €lueffion  teas,  tubetber  tbe  plaintiff  bp  neglerting  to  ten* 
bet  a  <@2ant  of  tbe  ^nnuitp  to  tbe  2:)efenbant  batb  not  bifpenfeb 
Uiitb  tbe  bibole  Conbition  h  anb  be  belb  tbat  it  ms  bifpenfeo 
toitbal,  anb  tbat  no  Eequeff  being  mabe  tbe  'Bonn  coulb  not  be 
fueb  at  tbe  Common  tab),  anb  tbcrefoje  tbe  EepUcation  toajs 
HI, 

'€10  not  fo  mucb  a  bigfunctibe  Conbition  to  bo  one  tbfng  o? 
anotbet,  but  tbe  iaft  Claufe  i0  a  pennltp  to  intone  tbe  fitft  -,  foj 
feeing  tbe  anmiitp  is  to  be  but  20 1.  per  annum  fo;  a  life,  anb 
pet  tbat  300 1.  i9:i^  bz  paib  in  cafe  tbat  be  not  granteb,  tbid 
p;obe0  it  to  be  onlp  "h  penaltp,  becaufe  annuttifis  at  tbe  b^gbett 
balue  ate  but  at  cfgbt  pears  purcbafe,  iDbcrcas  tbis  is  fiftfen 
peats  m^M^i  Co  tbat  m  300 1.  coulb  neber  be  intenbeb  as  a 

Eecom* 
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Eecompence  fo;  t^e  ^nnuitp  ^  neftOei;  couID  tlje  IDefenDant  psf^ 
fiblp  fane  tde  Connttton,  becauCe  tlje  Tame  time  10  limtteo  botD 
f02t6e  papmencof  tf)E  300  1.  ano  gcautmg  of  t&e  3nnuitp,  viz. 
tuit^in  fie  ^ontfj!3  -■>  arm  tlje  plaintiff  batlj  to  t|)e  utmoff  time  to 
tequEfl  tbc  Ejcccuting  t|)E  @m\t,  ano  tfjerefojc  ti)e  otf)ec  cannot  i  sand.  iSj. 
pap  tbe  ^onp  before. 

15ut  taking  tlje  Cafe  to  be  tl)at  t&fs  is  a  nierunctiue  ConDf* 
tton  0  yzt  fince  Conbitions  ate  alUiapsi  matie  in  faiiout  of  tfje 
fSDbligo^  tlje  potuec  of  Cledion  eben  in  fucb  Cafes  is  left  tugollp 
f n  t)im  ^  but  accojDtng  to  fuclj  Conlf tactions,  as  inouio  be  tnase 
toi  tlje  plaintiff,  tlje  GElertion  is  gone  ftom  tbe  DcfenDant,  an0  wright  ami 
left  in  tlje  ©bligfe  •-,  fo|  if  i)e  Do  not  tequeff  tbe  ^nnuitp,  tfien  buii,  Poftea. 
t{)e  900 1.  is  to  be  paiD,  ann  t|)is  is  nitectlp  againff  tlje  Eules  of 
WSiunrtitje  Contiitions,  ann  tfte  Cafe  of  *  Greeningham  anii^croEiiz.395 
Ewre  is  ejcpjefs  in  point,  toftere  tbe  ConWtion  of  a  'Bonn  teas,  ]}^-  '  ^°"- 
t&atif  tf)e©bligo2  tieUUereti  to  tl)e  plaintiff  t&|fe  OBonus  bp  fuc6  Poph.'^s^; 
a  nap,  0?  gaue  6im  fuc6  a  Eeleafe  of  tfiem,  as  t&e  plaintiffs  ^°^'^'^-  ',*-• 
Council  fljouio  anbife,  before  tbe  faio  nap,  tbat  iljen,  &c. 

Cbe  DefenDant  pleabs  notbing  as  to  tbe  Uelibecp  of  tlje  'Bonus, 
but  faitlj,tljattbe Plaintiffs  Council  attbifeo  no  Eeleafe  ^anD  upon 
a  Demuttettbts  toas  abiutigeti  toi  tge  Defendant,  becaufe  in  all 
f)bIigatlons  toitb  a  penaltp  t^z  election  is  alioaps  in  tbe  €)bli« 
002  j  ano  tl)is  being  aBisiunatue  Contsttion  eacb  part  is  likeuiife 
(n  Sis  (Election  ■•>  foi  if  tlje  ©bligee  fljoulD  not  tenuec  tbe  Ecleafe, 
tge  otl^ec  is  not  bounD  to  oelibet  tbe  OBonbs ;  anu  if  be  fljoulQ 
tentiet  it,  tfien  tl^e  €)bligo?  map  eitbec  beltijet  tlje  OBonbs  o?  exz* 
cute  tlje  Eeleafe,  tiJijiclj  lie  pleafetlj,  4  H.  7. 4- 

3!f  a  ^an  cntec  into  'Bonn  uiitb  Conoition  to  macrp  Jane  h^ 
(uclj  a  bap,anti  t&e  Obligee  martpljer  befo?e  tbe  Dap,  tljeConDition  ijj  '' 
f s  fabeD  h  but  'tis  otgettoife  if  a  ^ttanget  baD  mattieD  tier  before 
tljat  Dap :  €l)e  act  of  0oD  anD  tlje  3ct  of  tfie  Obligfe  in  man? 
Cafes  Difpenle  toitD  ConDitions,  as  5  Co.  21.  b.  if  a  patfon  be 
iJOunD  in  a  'Bono  conDitioneD  to  tcOgn  l)ls  Cfiurcb  to  a.  in  con= 
fiDetation  of  a  certain  penfion  agteeD  on,  ann  tfte  patfon  re» 
fufcs  '■>  tlje  Court  mas  of  Opinion  tf)at  be  neeD  not  refign  till  be 
toas  fute  of  f)is  penfion  b^  DeeD  tofiicb  t^ep  6elD  oug^t  to  be  firit 
tenD^eD  unto  l^im. 

@)0  a  ^an  covenants  to  grant  fuclj  an  Cffate  to  ^is  mi^e  o| 
to  leabe  ber  toonb  fo  mucb  ^onp,  if  flje  furuibe  bim,  if  flje 
Dies  before  |)im  tbe  Conbition  is  not  broken,  tbougf)  be  DiD  not 
make  fuctj  ®?ant  t  3in  tbe  Cafe  of  Warren  a»d  White  it  toas 
latelp  aDIuDgcD  in  tbe  Rings  Bench,  tbat  tu&cre  Warren  tuas  iU' 
DebteD  to  Warner,  anD  White  became  bounD  tDit^  bim  to  pap  tbe 
^onp  before  tde  25th  Dap  of  December  tljen  neirt  following  5 

Do  bHC 
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but  If  ge  m  not  pap  ft,  t|)at  tljen  Warren  fl)outti  appear  tlie  nm 

Hillary  Cecm  foHOftlfng  to  Warner's  Action  5    Warren  UZS  aftCC 

tge  2$th  of  December,  but  before  tge  fLetm ;  anti  ft  lua0M 
t^at  t^e  OBonn  toa0  not  fojfeften,  becaufe  tge  ^bifo^o^  ^ati  €le(tion 
to  no  eitbet  tiit  one  o^  tbe  otbet,  anu  tl)e  performance  of  tfie  one 
becoming  fmpofTtbie  b^  tbe  ^a  of  t^oQ,  tbe  ObUgatfon  m0  ra&eD. 

Moor  <4y.  3|f  tfje  Cafe  of  Moor  and  Moorcomb,  Cro.  Eliz.  864.  Hioultt 

be  obfecten,  tobete  tbe  Contiition  of  tlje  'Bonn  toa^,  tbat  tbeDe* 
fennant  (bouin  neUbec  to  tbepatntiff  a  @)ljtp  before  fuclj  a  jfeaff, 
02  in  nefault  tbereof  pap  at  tbe  fame  f  eatt  fuel)  a  ®um  na  a  t^fto 
perfon  tbetefn  nameti  iboulD  ab^ubge,  tobtcb  tbftti  perfon  ap* 
pomteti  no  Sum  to  be  paib,  annpettbete  ft  toajs  ab^ungen  foj 
tbe  pafntffftbatftmnnottifrpenfetDttb  tbe  lobole  Connftfon* 

^bfcb  CDafe  be  agteeti  to  be  latn,  becaufe  tbete  tbe  Daluatfoit 
ann  too^tb  of  tbe  Sbfp  ann  tbe  i^onp  to  be  pato  vam  hp  tbe  ap* 
pofntment  of  a  Stcangec,  ann  tbe  Conbftfon  befng  fo^  tbe  be- 
nefit of  tbe  Defenbant  be  fjs  to  procure  tbe  Stcanorec  to  mafte 
an  appofntment  bibat  &um  IboulD  be  pain,  o;  to  beifber  tbe 
^00110,  otbettDffe  tbe  'Bono  f0  fojfeiteti,  ann  l^e  batb  ejrpiea? 
agteen  to  no  tbe  one  o;  tbe  otfier* 

'But  tbf0  10  not  Iffee  tbe  Cafe  at  tbe  'Batt,  tobete  'tf0  not 

a  Stranger,  but  tbe  DbUgee  bfmfelf  tbat  muft  procure  tbe  Con* 

Depance  b  foi  'tf0  to  be  an&ffen  by  W  Councfi,  aun  to  be  none  at 

*  5  Co.  23.    j,j0  ^£(,015 .  ain,  tberefoje  fn  *  Lamb's  Cafe  ft  tDa0  bein  tbat  If  a 

^an  be  bounn  to  gfbe  fucb  a  Eeleafe  before  fucb  a  nap  a0  tbe 

3lunge  of  tbe  anmiraltp  fbaii  nfrect  ■■>  tbere  'tf0  no  ]^iea  to  fap  t^at 

be  appofnten  none,  fo;  tbe  ISunge  befng  a  Stranger  to  tU  €omu 

I  Roll  Abr  ^^^^y  t^e  Defennant  f0  to  appip  bfmfelf  to  bim,  babfng  unnertaften 

452.  lit.  L. '  to  perform  ft  at  bf0  perfl,  tobtcb  f0  tbe  fame  Eefolutfon  tuftb  Moors 

piacito  6.       Cafe  in  Crook. 

So  tbat  be  tooft  ft  fo;  a  Eule  fn  ail  Care0,  tbat  lobere  tbe  ^a  of 
^on  01  of  tbe  ^blfg^  nffcbarge0  tbe  €)bUgo2  from  one  part  of 
a  nf0^un(tfbe  €)biigatfon,tbat  tbe  lato  nt fcbarge0  bfm  of  tbe  otbec  5 
ann  tberefoje  p?apen  Jungment  foi  tbe  Defennant,  Dyer  361. 

Ex  parte  Setfeant  Pemberton  contra.  3it  appear0  tbat  oue  tbfng  oj  tte 
Quer.  Qtber  toa0  to  be  none  fn  tbi0  Cafe  =>  for  if  tbe  piaintfff  oemanneQ 
ann  tenojen  an  ^nnuftp,tbe  Defennant  fDa0  to  feai  It  -,  ann  If 
be  nin  not  tenner  It,  tben  ilketulfe  tbe  Defennant  uias  to  no  fome' 
tbing,  viz.  to  pap  goo  l.  So  tbat  tbe  plaintiff  toa^  eitbec  to 
^atie  tbe  !3nnuftp  01  tbe  $ponp* 

^e  agreen  tbat  tobere  tbe  i^Dbtfgor  bati^  tbe  Cleafon,  If  in  fuc^ 
Cafe  tbe  miisk  itiall  toiifulip  netermfne  ft,  tW  t&e  'Bonn  10 
ttierebp  ntfcbargen. 

'But 
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•But  tf  a  Sttranpc  take  atuaptlje  Election,  \vi  noDlfc&acpj 
fo?  in  fucD  cafe  t^e  otljer  part  isi  to  be  petfo^meo, 

3ltt  tljf s  cafe  tfje  J^laintiff  ljat&  Done  no  toilful  3a  to  Detec^ 
mine  t|)e  Defenoams  Cleaioit ,  but  all  tuljicO  10  p^ctenoeo  10 
tftat  f)e  Ijatlj  not  Done  fometOtitg;  necelTarp  to  be  peifo^nieD,  tuljicO 
10,  tljat  !je  Ijatt)  not  niatie  a  requeff. 

TBiit  bp  DI0  omiflion  tOeceof,  tlje  Defenoantis  (Election  (s  not 
tafeen  atoa? ,  fo?  tfjougb  no  requeft  M&m  mane  UJttljtn  tlje  ar 
CPontljs,  pet  tlje  Defenaant  tnigljt  Ijaue  p?epareD  a  (^?ant  of 
tijeannuitp  bfmfelf,  anD  Ijabe  offereo  it  to  tlje  plaintiff,  mftljtn 
t6e  fijc  ^ontlj0 ,  upon  tl)e  laft  part  of  tlje  Dap  h  anD  if  Ije  Dan 
tfitts  fet  foitl)  lji0  cafe ,  anD  alicDgeD  tljat  tbe  plaintiff  maoe 
no  requelf,  no?  tenDetcD  |)im  a  ®wx  of  t6e  3nnuitp  to  %i^\, 
XW  IjaD  been  a  gooD  petfo^mance  of  t6e  ConDition,  foi&eljaD 
Done  tDat  tt)|)iclj  toais  tlje  fubffance,  \Mi%  tljougl)  it  tuas  to  be 
none  at  tbe  plaintiffs  charge,  pet  tlje  DefenDant  migbt  tatie 
b?ouBl)t  an  %^\m  fo?  fo  mucO  #onp  bp  Ijim  laiD  to  tlje  ufe  of 
tlje  otljeci  ann  tbe  Cafes;  put  in  tlje  piincipal  Cafe  in  Moor  645. 
ate  eicp?ef0lp  foi  tlje  plaintiff  in  tlji0  Cafe,  Uifiece  tlje  anDgment 
lua0,  C^at  if  tf)Ete  be  a  gjtatute  tnitb  a  Defeasance,  to  make  f»c& 
Conbepance  ais  tl)e  Council  of  tbe  Conufee  ffjail  Ditea,  tbe 
Cognifoi  muft  prepare  tbe  Conbepance,  if  tlje  otbet  Dot^  not^ 
anti  tgete  10  a  Cafe  put  tugete  a  tbino;  mas  to  be  Done  at  tbe 
Coff0  of  t5e  plaintiff,  pet  tbe  DefenDant  DiD  it  at  W  oton  Cfjarse, 
WM  &e  recobeceD  of  tlje  ot^ei;. 

North  Cbief  aulfiCE,  anD  tfie  tobole  Court  ftiere  of  ©pinion  judgment 
tSat  tlje  plea  tuag  jjooD,  becaufe  tbe  DefenDant  baD  tbe  bene= 
fit  of  Cleaion,  anD  tl)e  plantiff  not  making  tbe  requeff  toitljin 
tSe  flr  ^ontt^j  6aD  Difpenfeo  tuitb  one  partof  tljc  ConDition, 
anD  tlje  Latu  batb  DitcljargcD  tbe  DefenDant  of  tbe  ot&er  part  5 
anD  tbep  relieD  upon  tlie  Cafe  of  Grenningham  anD  Ewre,  Mjicb 
tijep.  belD  to  be  gooD  latu,  anD  an  ^utbojitp  erpiefe  \\\  tbe  betp 
point. 

3ln  t^ig  Cafe'  tfie  ©bligee  toag  to  no  tfte  firft  art,  Viz.  Co 
tttafee  tbe  requeff*  CBbere  tfie  ConDition  is  fingle  concirmm  oon 
dedit  advifamentura  i0  a  gooD  pica  to  Difcbatge  tlje  DefenDant  5 
fo  6ere  tbe  ConDition  is  but  fingle,  as  to  i\st  DefenDant  i  fo? 
tbougb  it  be  Dif|(unaibe,  pet  tbe  plaintiff  batb  taken  attap  tbe 
benefit  of  Cleaion  from  tbe  ©bligo?  of  Doing  tbe  one,  anDtljere* 
foje  be  (l)aU  be  ercufcD  from  Doing  t&e  otber. 

Cbe  pieaDing  as  alleDgeD  bp  tbe  Council  of  tbe  Plaintiff, 
fbOulD  not  Ijaiie  been  agooD  performance  of  tbe  ConDition,  fo? 
(f  one  be  bounD  to  Conbep  as  x^t  Council  of  t&e  ot^er  ffjail 
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aUtiife,  anti  Ije  maHe0  tl)e  Conijcpance  ijimfelf,  tU0  is  not  fuclj 
a  DeeQ  as  luas  iiitenoeD  bp  t&e  partiegi,  anD  fa  no  pecfo^mance 
of  t&e  ConDition* 

Tout  ijoUieDEc  tlje  Dcfenoant  neetJ  not  pleaD  it,  fc|  fje  is  not 
bounD  fo  to  DO. 

^£ce  if  tlje  plaintiff  Ijan  cEqucacD  tijs  dealing  of  fucD  a 
<©?ant  of  an  ^nniiitp,  tmn  tlje  Defenoant  fjao  iibectp  cit&er  to 
eicecute  it,  o|  to  pap  tlje  300 1.  anD  UjIjece  t&E  election  is  on  t&e 
SDfa!iSO|S  patt,  nett&EC  tfjE  act  0?  nsglEct  of  t&e  ©bligee  fljall 
talie  it  atoap  ftom  6im  b  fo?  it  toouin  bE  uncEafonable  t&at  tije 
Obligee  ajoulD  i)aUE  Ijis  cijoiCE,  eitijet  to  accept  of  tijE  ^nnuitp  oj 
tDE  300 1.  uiljen  'tis  a  hnotun  EulE,  CljataU  Conoitions  to&ece 
t&ete  is  a  penaltp  in  tfte  nsonti,  atE  maOE  in  faboui  ano  fo?  tlje 
bEnefit  of  tljE  fC)bli0;o? ,  anD  tljE  300 1.  in  tW  cafe  to  be  paiD 
upon  tlje  refufal  of  tbe  Defendant  to  ma&e  fucD  •^?ant,  is  tit 
t^E  natucE  of  a  penaltp  to  enforce  f)im  to  no  it* 

Cbe  p?incipal  Cafe  in  Moor  645.  tnas  agrEeo  to  be  Laui,  but 
tge  Kule  tbete  put  inas  ttenieti,  as  not  aOEQuate  to  tlje  p?efcnt  Cafe, 
tubiclj  toas,  tljat  if  bp  tljE  M  of  »©oti,  0?  of  tf)E  pattp,  0?  t()?oug& 
Hefaitlt  of  a  ^trangec,  it  becomes  impolfible  foi  tfje  ©bligo?  to  Da 
one  tiding  iit  a  Oisiunctibe  Conbition,  be  is  nottoitbitantiing  bounii 
to  00  t&e  otber* 

€|)ts  is  tcuE  onip  as  to  t^e  la  If  Cafe,  but  not  to  t&e  tftio  Qtflj 
*  J  Co.  anb  fo?  an  aut6o?itp  *  Laughter's  Cafe  tuas  full  in  t|)e  point,  Uj&icfi 
is,  tbat  tuben  a  Condition  confiffs  of  ttuo  pattsin  tlje  bisiunaoie, 
anb  botlj  ace  poffibleat  tljE  timE  of  tlje'Bonti  inatiE,anti  aftecluatbs 
ouE  becomes  impoCfible  bp  tlje  ^a  of  iS5oD,  o?  of  t&e  pattp,  tlje  2Db» 
liffo?  is  not  bouno  to  pEifo?m  tljE  otljet  pact* 

^nD  auDgment  toas  giben  fo?  tlje  Defenoant* 

Smith  verfus  Tracy.     In  Ba?2C0  Regis. 

Djftributi-  ¥  B  a  p?o6ibition ;  €lj€  Cafe  toas :  3  ^m\  Dies  inteifatc 
on  fhaii  be  1  Ijabiug  t6?ee  'B?otbec6  of  tbc  tobole  TBIood,"  ano  a  Tajotbec 
equally  auD  Btftzi  Of  tlje  balf  'BlooD  ■■>  auD  tlje  €lneftion  toas  toljetljet 
made  a-    t^Ep  ftiall  bz  aDmittED  to  a  Dlffcibution  in  an  Equal  Degctt. 

mongtt  the 

Se' whoie^  S0?.  Holt  atgUED  tbat  tljEp  toecE  all  in  xquaii  gradu,  becaufe 
and  half  &^fo?E  t&E  M  Of  Diacibution  tbe  ©?Dinacp  bab  pouiec  to  compEl 
Blood.  t6e  aDminiffcato?  to  gibe  anD  allot  filial  po?ttons  to  tbe  C5ilD?ett 
Mod.Rep.iop.  of  tbe  DeceafeD  out  of  bis  Cflate.  9nn  b^  tbe  Cibil  tarn  ruc& 
^Tenwis  ^07  PJOWaon  is  maoe  fo?  tbe  CljilDjen  of  tlje  Untelfate  tbat  tbc 
'    ^OQDS)  tbgic^  eit{}EC  ttie  jfatiiet;  o?  ^otUec  b?ougt;t  to  eac^  otljec 

at 
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ut  tfje  ^aitfage,  fljall  not  remain  to  tlje  ©ucuitjo?,  but  tfie  ufe 
antF  occupation  of  tfjem  onip  Ducins  life,  fo?  tJje  p^opeitp  m 
feelong  to  t(jc  CijilDjen. 

'Bp  tfje  Statute  of  21 H.  8.  cap.  5.  tlje  SD^Dinacp  is  to  gcant 
StJininiUiatton  ta  tfje  8:0iooui  of  tlje  3nteftatc,  o?  to  tfje  nsjct  of 
610  I^in,  ci  to  botfj,  n0  bp  lji0  Dtfccetion  Ije  ajall  tljinH  gooo,  ano 
in  Cafe  Mjere  Wdtt^  petfons  claim  tbe  aominifttation  00  nejct 
of  l^in,  ts)|)ic(j  be  in  equal  Dcgcee,  t&e  f)?tiinacp  map  commit  30- 
ttiiniftcation  to  tubicl)  Ijc  pleafetD,  and  Ijie  poiuec  toag  not  ab^ioget?, 
iJut  rat&et  umen  b^  tbis  late  aa,  bp  tDbicb  'tig  CnatieD,  That  ij^jjCar.*, 

juft  and  equal  diftribution  (hall  be  made  amongft  Wife  and  Chil- 
dren, or  next  of  Kin  in  equal  degree  or  legally  representing  their 
Stocks  pro  fuo  cuiquejure  ;    anD  t|e  CfjilUien  Of  tbC  balf  151000 

DO  i}(i  tbe  Cibil  lato  legallp  repjefent  tbe  f  atljer,  anD  to  fome 
pucpofeg  ate  effeemeo  before  tbe  CIncfes  of  tbe  Mjole  OBlood. 

'€10  no  ©brertion  to  fap,  tbat  becaufe  tbe  lata  xtizm  tbe  balf 
05I0OD  a0  to  3!nberitancc0,  tberefo?e  it  tuill  bo  tbe  fame  m  to 
perfonal  Ctates,  becaufe  fucb  Clfates  are  not  to  be  Detecminen 
bp  tbe  Common  but  bp  tbe  Canon  o?  Cibil  latu,  ano  if  fo,  tbe 
lialf  151000  fljai!  come  in  foi  bittcibution,  fo?  tbi0  act  of  patlia= 
ment  confirms  tbat  lato* 

Winnington  s>oliicito2  ^cnccal  contra,  ^e  agreeo  tbat  before 
tW  9a  tbe  balf  IBlooo  bias  to  babe  equal  (bare  of  Wyz  3!ntef!ate0 
Cftate  5  but  tbat  nob)  tbe  ©lOinatp  U)a0  compelleo  to  make  fucD 
tiifiribution,  ano  to  fucb  petfon0  a0  bp  tbe  M  i0  OirecteO,  fo?  be  baO 
not  an  original  pob)er  to  grant  aominiffration  in  anp  cafe  tbat 
Hio  belong  to  tbe  Cempoial  Court0,but  it  was  giben  to  bim  bp  tbe  sia  ,70 ,71 
3n0ulgence  of  p?ince0,  not  quatenus  a  @)piritual  perfon,  Hen-    ' "  ' "  ' 

floes  Cafe,  9  Co.  Bendl.  153. 

and  if  be  bao  not  pobier  in  anp  Cafe,  be  coulo  not  grant  to 
fiJbom  be  pleafeo*  15ut  aomitting  be  coulo,  biis  potoer  i0  nobi 
ab?iOgeo  h^^  tbis  S»tatute,  ano  be  cannot  grant  but  to  tbe  COife  ano 
Cbilo?en  o|  nert  of  !^in  in  equal  Degr6f  o|  legallp  repjefenting 
tbeir  Stocks* 

iI3oto  fucb  legal  rep?efentation  muff  be  accoiOing  to  tbe  Eule0 
of  tbe  Common,  anO  not  of  tbe  Cibil  l.m  ?  fo?  if  tbere  be  tma 
lauiful  I5?otbet0  ano  a  iBaitaro  eigne,  anO  a  Clueftion  ajouio 
arife  concerning  tbe  Difltibution  of  an  31ntettate0  Cffate ,  tbe 
Cubfequsnt  ^^arriage  acco?oing  to  tbe  lab)  in  tbe  Spiritual 
Court  Ujouio  make  tbe  latter  legitimate,  ano  if  fo  a  legal  Ee- 
Piefentatibe  amcngtt  tbem ,  but  tbi0  Court  Uiill  nebcr  alloto  bim  , 
fa  to  be* 

I5ut 


2o6      Hill.  28  &  29  Car.  II.  in  Communi  Banco. 

Xut  tfie  Court  tuere  alt  of  C>pinton  tijat  In  rerpect  of  tDe  fa* 
t\itt  tge  Ijalf  051000  i&  a£i  neat  ad  t|)ofe  of  tl)e  t»l)o{e,  anD  t^jere* 
foit  tl)ep  ate  all  alike  ann  ajall  gabe  an  equal  Diaiibutton  h  anD 
tgat  ruc6  conlftuaton  fljouio  be  mane  of  t^e  Statute  a0  idquID  be 
tnoa  agceeable  to  tlje  Q:^iill  of  tl)e  neaD  petfon,  If  fit  ijat)  DeDlfeD 
Us  Cltate  bp  SBttl  ^  ann  tt  m»  not  to  be  imastneD  if  fucb  ^ill 
6aii  been  mane,  but  fomet(}tng  tuouin  liaDe  been  giben  to  tge 
CgtlD^en  of  tge  Ijalf  'Bloon :  ^no  t()eteupon  a  Confultaion 
tbais  gtanten. 

Anonymus.    In  C.  B. 

FAux  Judgment :  viz.  gjetfeant  Turner  tOOfe  tW  €)CCepti0n, 
t&at  tlje  paintiff  in  tbe  Court  beloto  Ijafl  ueclareo  ad  dam- 
■■    num  20 1.  tt)()etea0  it  not  being  a  Court  of  Eeco^u,  ann  being 
line  Brevi  tbe  Court  couIH  uot  |oiD  piea  of  anp  Slum  abobe  40  s. 
anti  foj  iW  Caufe  tge  luogment  toais  retierfeD* 
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Southcot  verfus  Stowcl. 

Intrat'  Hill.  25  &  2^  Car.  2.  Regis  Rot.  1303. 

IB  a  Special  (Hettiict  in  Cfeament  s  Cde  Cafe  foa^i ,  Tho-  covemne 
mas  Southcot  {jaUittg  Me  ttDO  @)0ni9)  ^ir  Fopbam  anD  Wil<  to  iland 
liam,  atto  Mm  feireo  fn  ffe  of  a  farm  callen  indyo,  (tfie  f^'^fjf^**^ 
tanw  itotD  in  queftion)  Ufn  upon  tlie  ^atriaffe  of  W  el-  ^  ^'"^^^ 
lieit  @>on  ®ic  Popham,  covenant  to  ffann  ftifen  of  t&e  faiti  f  atm  convev- 

tO  tfie  Ufe  of  t&e  faiD  %iK  Popham  Southcot,  ann  tfie  JDEit0  ^alC0  ance  at  the 
Of  W  'BoUp  on  Margaret  ^mitZ  tO  be  begotten  ^  anD  fo;  tuant  Common 

of  fuci^31irue,  to  tde  |)eit0  ^aie0  of  tbe  Co&enanto^j  annfo^Law. 
ttant  of  fuel)  SflUe,  to  W  oton  ciglit  ^eic0  fo?  eber*  Mod.Rep.ss(S. 

%it  Popham  baQ  SIlTue  begotten  on  W  ^itt  Margaret,  Ed- 
ward bii3  @)on,  anQ  fitie  Daug&ter0,  anQ  tiiesi* 
Thomas,  tbe  Cobenanto^,  ws* 

Edward  DieS  tOttbOUt  We* 

9nti  tobetbec  tbe  6be  Daugbtecd,  a0  ^ett0  genetal  of  Tho- 
mas, 02  William  tbefC  ^ncle,  a0  fpectal  ^eiC  ^ale  of  Thomas  per 

formam  doni,  (bait  tnbetit  tbt0  lanD  toad  tbe  Cluedion* 

Ctoo  ^bi'eafons  toece  mabe  againfi  tbe  Citle  of  Wiiiiam,  tge 
Cfncle* 

I*  'Becaufe  bete  i0  no  etp^ef^  (Sulfate  to  Thomas  tbe  Cobe'Vaugh.49. 
nanto2,  fo|  'ti0  limtteb  to  W  ^eit0  $^ale0,  tbe  Eemalnbee  to 
W  obin  tigbt  l)z\K&h  To  tbat  be  babing  no  CSate  foi  life,  tbe 
CSate  Catl  couio  not  be  ejtecuteb  in  bintj  anD  fo^  tbat  teafon 

William  cannot  taRe  bp  defcent. 

2,  i^e  cannot  take  bp  purcbafe,  foi  ^ti^  to  belg)eit  of  Tho- 
mas, anD  i^eit  ^ale,tbe  limitation  i0  Co  ?  but  6e  cannot  be  peitj 
fo2  W  fibe  Btece0  ate  Wx9* 

3!n 
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3in  anfioei:  to  futitclj)  tljefe  afTectfotiiS  toece  latD  Hofun, 
I.  Cfiat  in  tW  €afc  Thomas  t&e  Co^enanto?  Satlj  art  Cflate 
fo}  Life  bp  tmplicatton,  anti  fo  tU  Cftate  Call  being  eicecuteQ 
in  Urn  comes  to  William  bp  ucfcent  ann  not  bp  purcftafe  5  foj 
tdousi)  tge  Cobenantoj  Dao  oepacteo  uiitg  bid  tobole  oEaate,  anti 
limited  no  ^fe  to  {)tmreif,  pet  be  bati)  a  Eebetfion,  becaure  be 
can  ijaUe  no  tigbt  3|)eit  tofiile  |)e  10  libing  5  ann  tbetefoie  tit 
Hob.  3<;.  Statute  of  37  H.8.  cceates  an  (KCe  in  bim  till  t|)e  futute  ufe  cornet^ 
m  efle,  anD  bp  confequence  tbe  cig|)t  i|)eic0  cannot  taite  b^  puc* 
cbare  •-,  fo2  tDibetebec  tl)e  |)eic  ta&ejS  bp  putcliaCe,  t^e  ^nceffoi  mud 
Depatt  fuitb  bis  tot)oI$  Ifee,  (01  Wt\)  teafon  a  ^ee  cannot  be 
raifeD  bp  tnap  of  purcljafe  to  a  i^ans  tiafyt  ptits,  h^f  tde  name 
of  Ipeics,  eitbet  bp  Conbepance  of  LanD  o;  b^  Ofe  02  VtWt, 
but  it  tD0?fei3  bp  nefcent,  1  inft.  22.  b. 

ano  tbat  afes  map  attCe  b^  ^.mplication  bp  Cobenantg  to 
ftanu  feijeD,  t^e  9utbontiess  ate  ijecp  plentiful,  Moor  284.  i  Co. 

154.  Lord  Paget  s  Cafe  cited  in  the  Reftor  of  Cheddington's 
Cafe,  Cro.  Eliz.  321.  1  Roll.  Rep.  239,  240,  317,  438.  Lane  verf. 
Pannel.  , 

CraCat.  9nti  itt  tU  Cafc  Of  Hodgkinfon  anu  Wood,  in  a  DebiCe  tfiece 
mas  t^e  fame  limitation  as  tf)i0^  tbe  Cafe  tuas,  Thomas  being 
feifen  in  ifee  |)aii  3lffuc  Francis  ann  Wiiiiam,  bp  febetal  (Henters, 
anb  Debifeo  lanb  to  Francis  |)is  elbefi  Son  for  Life,  tfjen  to  tge 
|)eits  ^ales  of  bis  'Bobp,  anti  foi  Default  of  fucb  3irue,to  tDe  |)eii:0 
^ales  of  William,  anD  tije  i^eics  ^ales  of  tb^tt  "Bobies  foi  ebct, 
anb  foj  Default  of  fucb  liTue  to  tbe  utt  of  t^e  tigbt  l^eits  of  t^e  De* 
bifo?  h  tljen  fte  maDe  a  leafe  to  William  fo?  30  peats,  to  com* 
mence  aftet  W  Deatlj,  anD  Dies :  William  oEntets  anD  Suren* 
Dets  t&is  leafe  to  Francis,  lubo  Cntets  anD  mafecs  a  leafe  to 
tbe  2DefenDant,  anD  Dpes  toitbout  ICTue,  anD  William  enters  anD 
maites  a  leafe  to  tbz  Plaintiffs  it  bias  aDiuDgcD  fo;  William, 
becaufe  be  being  pzit  ^ale  of  tlje  XoDp  of  tbe  Debifo^  baD 
h^  tW  limitation  an  CGate  Capl,  as  b^  putc()afe,  anD  tDat 
t^e  3lnbetitance  in  fee  fimple  DiD  not  bei!  in  Francis. 

2.  3if  Thomas  tbe  Cobenanto?  baD  no  (Ettate  erecuteD  in  &{m, 
pet  William  ^is  Son  in  tljis  Cafe  map  tafee  bp  ujap  of  futuce 
fpjinging  ufe,  becaufe  tlje  limitation  of  an  Cdate  upon  a  Co- 
benant  to  ttanD  fetfeD,  map  be  maDe  to  commence  after  tbe9n« 
celio^s  Deatg,  toi  t()e  olD  SeiKn  of  tlje  Cobenanto;  is  enougb 
to  fuppojt  it* 

Ciiete  is  a  great  Difference  betUieen  a  JTeoffment  to  Ofes,  anD 
a  Cobenant  to  (tanD  feifeD,  fo|  b^  tbe  jFeoffment  tbe  €Sate  is 
ejcecuteD  p^efentlp,  i  Co.  154.  Eecto?  of  Cheddington's  Cafe; 
So  if  t^ztz  be  a  JTeoffment  to  A.  foj  life,  EematnDer  to  b.  in 

jfee. 
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fee,  it  A.  reftiCe  B.  fljall  entcc  piefentlp,  becaufe  tlje  jFcoffo?  pac^ 
teD  toitlD  610  U)l)ole  Cffate  ^  but  if  tiDt0  Dan  been  in  tlje  Cafe 
of  a  OEoDenant  to  ftaiiD  feiten,  if  a.  ^ao  tefufets,  tljeCobenan- 
to?  (boulB  SaDE  enfopeD  it  again  till  after  tfje  Dcatb  of  A.  bp 
iDap  of  fp^mging  life,  llfee  tlje  Cafe  of  Parfons  and  Willis,  2  Koli. 
Abr.  794.  SBOere  a  ®an  Couenants  \m\}  B,  cijat  if  (je  Dot& 
not  niarcp,  Ije  toll  (faiiD  feifeB  to  tlje  ufe  of  B.  anti  bis  pm^, 
B.  Dies,  tlje  Couenanto?  notlj  not  inaccj?^  tljis  2Jfe  acifc0  a0  loell 
to  tbe  ii)cic  of  B.  a0  to  B.  ijimfelf,  if  Ije  6aD  been  libins ,  ann 
lit  (ball  Ijaue  tbe  lann  in  tlje  nature  of  a  Defcent. 

I5\it  if  William  cannot  talte  it  eitbec  bp  putcbafc  0?  bp  Defcent , 
lie  fljall  tnlte  iu 

3.  Per  formaradonia0fpecial5)eit:  tOThomas;    dji0CafeU)a0 

compaceD  to  tl)at  in  Littleton  Seft.  23.  3if  lanDis  are  giben  to  a 
^an,  ano  tbe  Ijeits  f  emale0  of  lji0  'Bonp,  if  tOece  be  a  @>on, 
tlje  Daugljtec  is  not  |)eir;  but  pet  flje  fljall  tafee  it,  fo?  voluntas 

donatoris,  &c. 

%o  if  lanbs  ate  gitien  to  a  £^an,  anD  tlje  JpeitS  ^aU^  of 
|)is  Tdoup,  tbe  poungeft  Bon  fljall  babe  it  aftec  tbe  neatb  of  tbe 
cloeft,  leabing  SiTue  onlp  Daughters,  toi  tgefe  ace  bcfcents  fe- 

cundum  formam  doni. 

%o  in  tlji0  Cafe  t^e  Clfate  Call  befleo  in  Edward,  anD  toljen 

Ije  tlieU  MtljOUt  3lflue,  it  comes  to  WiUiam  per  formam  doni. 
Objeft.  Cbe  Cafe  of  Grefwold  in  4  &  5  Ph.  &  Marix,  Dyer 

156.  feems  to  be  e.tp?efs  againfl  tljis  ©pinion,  tuljicD  tuas,  tfiat 
Grefwold  toas  feifcD  in  jfee,  ann  mabe  a  »©^int  fo|  life,  tbe  Ee« 
maiubet  to  tl)e  ptixn  scales  of  W  TBobp,  tl)e  Eemainbei;  to  W 
otun  rigljtJpeits  ■■>  fte  l)ab  3fl"ue  ttoo  S)on0,anrj  bpeo  j  tge  eioett  Bon 
6aD  Mue  a  Daugbtet,  ano  bpcb  h  ann  if  tlje  Daugbtet  oi  bee 
dncle  fl)oulQ  ^aMz  tbe  lanb  toas  tlje  queflion  in  tgat  Cafe :  ^nQ 
it  luas  atlittbget)  t^at  tl)e  ILimitation  of  tbe  Eeinainbet;  toas 
SjoiD,  becaufe  Grefwold  coultJ  not  maUe  W  tigfyt  Ipeic  a  puc- 
c&afo?,  toitljout  bepatting  UJitb  tbe  UiDole  feej  ano  t&ccefoje  p^.^""; 
3lubgment  bja0  giben  againft  tl)e  fpecial  ^cic  in  Call,  fo?  tbe  cLmock 
l^eit  general,  to^icb  U3as  tbe  Daugbter* 

Anfw.  gtittiit  tbat  Cafe  to  be  lain  (pet  t^e  31uiiges  tljece  Oif- 
feceb  in  tbeic  arguments,)  'Cis  not  lifee  tftis  at  OBar ,  fo?  t&at 
Cafe  loas  not  upon  a  Cobenant  to  flanb  feifeb ,  but  upon  a 
Deeb  inbenteb,  ano  fo  a  Conbepance  at  tbe  Commcnlabj :  Tut 
fo?  an  Sutbo?itp  in  tbe  point,  tbe  Cafe  of  Pybus  a»d  Mitford  toas 
citeb  ano  relieo  on,  tofticlj  bias  Trin.  24 Car.  2.  Rot.  703.  aD=  ^  ,„ 

JUOgeb  bp  Hales  Cbief  %\\mtt,  Rainsford   and  Wild,  bUt  Suflice  \Vmxm\\l'. 

Twifden  mas  of  a  contrarp  Opinion* 

Ce  giec' 
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Serjeant  Stroud ,  uj^a  argueo  on  t!je  otfiec  (lOe,  matJc  t&?ee 
Pointe* 

I.  SUDetfjec  tbiis  Limttatian  be  goon  in  its  cceatton* 

3*  3f  tlje  Cffate  Cail  be  mtW  eicecuteri  in  Thomjs  tDe  €o^z^ 
tmmoh 

3.  3f  ft  be  goon  ann  tocll  erecuteo,  Mictljer  Mjen  Edward 
WeD  tiJitljout  3Iffue,  tlje  tubole  €(f ate  Cail  tuas  not  fpent* 

I*  anD  80  to  t|)e  fittt  point ,  &e  belD  tDat  tljig  limitation 
to  t&e  ^eiris  scales  of  Thomas  m$  Uoio  in  tlje  creation ,  be-- 
caufe  a  span  cannot  mafee  Ijimfeif  01  big  oujn  rigbt  f^zit  a 
Ptircbafo?,  unlcfs  be  tuill  patt  tuitb  tbe  tofjole  Citatc  in  jfee, 

Dyer  509  b. 

3jf  A.  being  CeifeU  in  fee,  maKeg  a  Leafe  fo?  life  to  B.  tbe  Ee= 
mainbec  to  bimfelf  foi  peats,  tbiis  Ecmainuec  ieuoiO;  fa  if  it 
gan  been  to  bimCelf  foi  life,  becaufe  be  batb  an  Cilate  in  fee, 
ano  be  cannot  tefetbe  to  bimfelf  a  leiTec  €(!ate  tban  be  ban  be^ 
foje,  42  Aff.  2. 

3lf  31  gibe  lanois  to  A.  fo|  lffe,tl)eEemainDci:tonipfeIf  fo? 
life,  tbe'Eemainbecin  JFeeto  B,  aftec  tbe  neatb  of  A.  in  tu& 
Cafe  B  fl^aii  entec,  fo?  tbe  Eemainoet  to  me  uiais  mUy  i  H.  5, 

8.  42Edw,  5.  5.  Bro.Eftaie  66.  Dyer  69.  b. 

'Ci6  ttue,  tbefe  Cafesi  ate  put  at  tbe  Common  latu,  but  tbe 
Statute  of  (Hfed  niaHe0  no  alteration^  foj  accojoing  to  tbe 
Euie0  laiD  notnn  in  chudieigh's  Cafe,  b?  mp  lo^n  Cbief  31u8ice 

Popham,   1  Co.  138. 

I*  ^fe0  are  obious,  anti  fo  tbe  lab)  b)iit  not  faboui-  tbem. 

2«  §1  Euie  at  Common  laui  ajali  not  be  biofee  to  bcff  an 
Ctfe,  ano  tbe  ^fe0  bete  cannot  tjeft  tiiitbout  breaking  of  a  Eule 
in  laiti* 

3*  Qlks  are  raifeti  fo  piibatelp,  tbat  be  lubo  ta^ss  tbem  map 
not  ItnoU)  toben  tbep  tieff,  anb  fo;  tbat  reafon  tbep  are  not  to  be 
fat)oure0. 

4.  Cbe  Statute  anneites  botb  tbe  polTeiTion  anb  tbe  fljfe  ta« 
getber,  astbepbeftanbmmttbotbtogetber.  Moor  713.  2G0.91. 

Go.  Lit.  22.   Moor  284. 

2.  ^0  to  tbefeconb  point,  Cbe  Cifatc  is  not  ci:ecuteti  in 
Thomas,  auo  tbctefo^e  William  cannot  take  it  b^  befcent  =,  fptits 
of  U^  T50DP  01  |)eir0  ^ale,  are  gooD  2110200  of  limitation  to 
talte  bp  Purchase  from  a  Stranger,  but  not  from  an  ^nceffo?, 
fo?  tbere  be  fball  taUe  by  befcent,  and  fo?  tbi0  tbere  is  an  3u« 

tbO?itp,  Co.  Lit.  26.  b.    John  baD  atfue   bp  bi0  CJliife  Roberga, 
Robert  auD  Mawd ;  John  Die0,  Michael  gabe  lanb0  tO  Rober- 

ga,  ann  to  tte  Pm&  of  dei;  cpu0banQ  on  bee  Xobp  begotten  5 

Ro- 
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B-oberga  in  t&fs  Cafe  fiati  but  an  €lfate  foi  life,  foi  tfje  fee 
Cafi  DefleD  iu  Robert,  ann  tDl)en  fje  OieD  tuitbout  Sffuc  bis  Si* 
Cec  Maud  toa0  Cetiant  in  Cail,  per  formam  Doni,  ann  in  3 
Forroedon  flje  countcD  as  f^m  to  Robert ,  toi)ic^  ^z  m&  mu 
ncitfjec  tnag  Hje  Jpeic  to  |)er  jFai&ci;  at  t&e  time  of  tlje  ©ift,  pet 

it  tlias  IjelD  ffOOtii  fO?  t&e  2:00200,  viz.  Heirs  of  the  Body  of 
the  Father,  VattC  2Bo?D0  of  Purchafe  in  tW  Cafe. 

3if  t!jetefo?e  no  ©fe  fc?  Life  UcfteD  in  Thomas,  tben  Wiiiiara 

cannot  tafee  ftp  Oefcent,  Dyer  156.  Co.  Lit.  22.  Hob.  31.  Dyer 
309.    I  Co.  154..  lo?D  Paget '0  Cafe,  citeD  in  Hob.  151. 

3*  Co  t&e  tiiitti  point ,  aomittinfl;  botfj  tlje  fo?mec  to  be 
ngaintt  bim,  pet  fincc  Edward  10  DeaB  tuitbout  Ifliie,  tbe  Cttate 
Catn0fpeHt 

"But  tbe  Mjole  Court  tuere  of  ©pinion,  €bat  William  fljoulD  jndpment 
3lnbetit  tbi0  lanB  in  quettion  ■-,  fo?  tbougb  at  tbe  Common  Lam  a  ' 

S0m  cannot  be  Done?  anb  Donee,  tuitbout  be  part  toitb  tbe 
tobole  Cttate,  pet  'ti0  otbettuife  upon  a  Covenant  toffannfeifen 
to  ^fe0 1  ^nn  if  anp  otbec  Conftcuction  ajoulD  be  mabe,  manp 
Settlement0  tuouiu  be  (bahen,  in  tobicb  notbing;  tDa0  mo^e  ufual 
nobj ,  tban  to  Cobenant  to  ttanti  feifeu  to  tbe  21fe  of  bimfelf, 
anb  tbe  i|)eic0  Si9alc0  of  bie'Bobp,  &c. 

Cbep  all  agreeb  alfo,  Cbat  tbe  caate  btins  ttiell  limiteD , 

William  fljOUlD  tafeC  per  formam  Doni  a0  fpCCial  ^eir,  fO?  Volun- 
tas Donatoris  in  charta  manifefte  exprefla  obiervetur ;  anb  'ti0 

apparent  Thomas  intenbcb  tbat  William  fljouID  babe  it,  0?  eife 
tbe  Limitation  to  W  ^eir0  ^ale0  bab  been  neeblef0. 

%a  tbat  taKing  it  fo;  granteb ,  tbat  tbe  Caate  Cail  once 
litttzHi  i0  not  fpent  b^  W  bping;  biitbout  IiITue,  but  it  comes 
to  William  bp  befcent,  anb  not  as  a  Purchafor,  fo^  fa  be  couia 
not  tnU  it,  becaufe  be  i0  not  i^eir,  anb  till  Thomas  be  beab  b)itb' 
out  31(rue,  tbe  Cail  cannot  be  fpent,  fo  tbere  b)a0  no  biffictiltp  in 
tbat  point. 

Snb  tbep  belb  tbe  ©Pinion0  of    Dyer  anb  Saunders  in  Gref- 

woid'0  Cafe  to  be  goob  Lain,  tobo  tuere  mimn  from  tbe  otbec 
31uffice0,  but  tbep  boubteb  of  Pybus  a»d  Mitford'fs  Cafe,  uibe» 
tber  it  tuas  Laiu  01  not  i  tbep  boubteb  alfo  bJbetbcr  b^  anp  Con« 
Cttuction  Thomas  coulb  be  faib  to  babe  an  Cffate  fo?  Life  bp 
imputation ;  tbep  boubteb  alfo  of  tbe  fpunging  2Jfe,  but  tbep 
belb  tbat  tbt0  Limitation  m&  goob  in  its  creation,  anb  31ubg« 
ment  ujas  giben  accojbinglp. 


Cc  2  Cock« 
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Cockram  Executor  verfus  Welby. 
Statute  of  TB  Debt,  t6e  paintfff  ueclareD  tfiat  W  Ccffato?  recouercn  n 

Limitations  1   3!Utlgllient  («  tgiSCOUttjUpon  ttJ^tCl)  6e  fUCD  out  a  Fieri  facias, 

not  plead-  U)&icb  l)e  DcUlJErED  to  t&e  Defennant  being  ®!jetiffof  Lincoln, 
^^le  by  agnn  tbeceupon  tlje  (aiD  g)betiff  retucnen  Fien  feci,  but  tbatbe 

i>her^,who  ggjg  ^Qj  pgjQ  j0g  cponp  tO  tfie  Paltltlff,  per  quod  adio  accre- 

and  nine         ^6^  Defetttiant  pleateU  tfje  Statute  of  Limitations ,  tO  fi)&(C& 
years  pafs.    tfiC  l^ladttlff  DetttUlteD* 

Mod.Rep.24j.    Qnli  tlie  quettton  wasi,  tD&etOec  tW  3£tfon  mas  batelp  gcaunn- 
eo  on  tge  Contract,  oj  toUt^st  it  l^aD  a  jf ountiation  upon  ntat< 

tet  of  Record  > 

3if  on  tfje  Contract  onl?,  tljen  tfie  S>tatuteof  21  jacobi  cap.  16. 
i&  a  gooDpiea  to  barr  tge  patntiff  of  U&  Action,  toljicb  €na(t0 

That  all  Aftions  of  Debt,  grounded  upon  any  Lending  or  Con- 
traft,  without  Specialty,  (hall  be  brought  within  fix  years  next 
after  the  Caufe  of  Aftion  doth  accrew  5  anO  in  tbiS  Cafe  nine 

pears  ban  pafleii* 

05ut  it  it  be  gtountieti  upon  matter  of  Eeco^ti,  tbat  Is  a 
^pectaltp,  anti  tben  tbe  Sitatute  ts  no  barr* 

Serjeant  Barrel  belD  tbis  to  be  a  Debt  upon  a  Contrail) 
tDitbout  fpccfaltp ,  foi  fnben  tbe  ^bertff  bab  lebteH  tbe  ^onp, 
tbe  ^rtion  ceafes  againfl  tbe  #artp,  ano  tben  tbe  latu  createis 
a  Contract,  anb  mattes  bim  Debtor,  as  it  is  in  tbe  Cafe  of  a 
Callp  beiibereb  to  a  Cuitomer* 

3It  lies  againff  an  Crecutoi,  tobete  tbe  Action  arifesquafiex 

contradu,  tobicb  it  bJOUlD  not  DO  if  it  bib  not  atife  ex  maleficio 

as  in  tbe  Cafe  of  a  Devaftavit. 

'Cis  true,  €be  3luDgment  recobereb  bp  tbe  CcHatoi,  i^  notn 
fet  foitb  bp  tbe  plaintiff  Ci;ecuto?,  but  tbat  is  not  tbe  grounD 
tut  onip  an  inbucement  to  tbe  Action  ,  fo;  tbe  ipiaintiff  coum 
not  babe  pleabeb  nui  tiei  Record,  fo  tbat  'tis  tbe  meer  receibing 
tbe  ^onp  bJbicb  cbarges  tbe  Defenbant,  anb  not  virtute  Offi- 
cii upon  a  falfe  return;  foj  upon  tbe  receipt  of  tbe  ^onp  be 
fs  become  Debto?,  tobetber  tbe  a:irrit  be  returneb  o?  not,  ann 
tbe  Lab)  immebiatelp  creates  a  Contract;  anb  Contracts  in  lata 
nre  as  mucb  toitbin  tbe  Statute,  as  Actual  Contracts  mm  be- 
tioeentbepartieSt 


ail 
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ail  loljtclj  b)a0  atinitttcD  on  tU  otfiet  ODe  ^  but  ft  ms  fata  tgat 
t6f0  Contraa:  In  Hato  leas  cljteflp  gcounDeu  upon  t&e  Eeco?D,  ana 
compateD  it  to  t&e  Cafe  of  Attomies  Fees,  to^icD  liatD  Seen  aii= 
juDffeo  not  to  bz  tnitljin  t&e  Statute,  tfioufff)  it  be  quafi  ex  con- 
traftu,  becaufe  it  iiepenD0  upon  fatter  of  Eeco?li,  Rolls  Abridg. 

tit.  Debt  598.  pi.  17. 

9nD  aftetiuacuis  in  Michaelmas-Term  follouiino;  6p  tlje  ©pint* 

On0  of  tlje  Chief  Juftice,  Wyndham  anO  Atkins  "^miCZS,  it  tDa0 

ijelD  tijat  tW  Cafe  tuas  not  toit&in  t&e  Statute,  becaufe  tge  Action 
tDa0  hm^^t  agatna  tfie  Defeitoant  as  an  Officer,  U)|)o  acteD  bp 
Dettue  of  an  €i:ecution-,  tn  togiclj  Cafe  m  tm  m  create 
no  Contract,  anD  tfiat  liere  bias  a  ^tong;  none,  fo;  toljicg  tibe 
paintiff  {)aD  taken  a  proper  remcnp,  anD  t^erefo^e  ff^am  not  be 
barren  bp  tijis  Statute. 

Suffice  Scroggs  tnas  of  a  contratp  Opinion  5  foi  be  faiD  if  ana* 
tijer  receibeQ  #onp  to  W  ufe  Due  upon  OBonD,  tbe  Eeceipc 
makes  t^e  l^artp  fubiea  to  tbe  Slaion,  anD  fo  is  loitbin  tbe 
Statute. 

^ut  bp  tU  Opinions  of  t\\z  otber  3!uffices  lugDment  tuas 
gitjcn  toi  ttie  paintiff. 

Major  verfus  Grigg.     In  Banco  Regis. 

Tp€  paintiff  biougfit  an  Action,  foi  tljat  tlje  DefenDant  Non  Covenant 
indempnem  confervavit  ipfum  de  &  concernente  occupation  to  lave 
quorundam  clauforuro,  &c.  fecundiim  formam  agrearaenti,  aUD  fetS  ^armlefi, 

fo^t&  a  Diffurbance  bp  one  HJbo  commenccD  a  Suit  againff  Sim  p^^^-^f^ 

in  fUCO  a  Cerm  concernente  occupation  clauforum  prad*,  bUt  DOtD  ^^  J  f^^^i^ 

not  fct  fo^tft  tftat  tbe  perfon  fuingbaD  anp  Cit!e,  Mjiclj  (it  ms  no  Tide  in 
faiD)  ougbt  to  Ijabe  been  fbeton  5  as  if  a  #an  makes  a  ieafe  fo?  thediftur- 
pears  ano  cobenants  fo?  quiet  enjopment,  in  an  Mon  bjougbt  ber,  good 
b^  tbe  leffee  upon  tfjat  Covenant  it  muff  be  fteton  tbat  tljere  after  Ver- 
toas  a  labjful  Citle  in  tbe  perfon,  tu&o  DiffutbeD,  o?  elfe  tbe  Action  '^'\. 

f»(lf    »»<.   T.-.,  /      c  w  CrO.EllZ.9i4, 

lUtll  not  lie.  Cro.  Jac.  3 If, 

•But  tftis  being  after  a  2IerDirt,  anD  tbe  plaintiff  fettfng  fo?tb  4^;-  vaugh. 
in  Ijis  Declaration,  tfjat  tbeDiffucber  recobeceD  per  judicium  Cu-  ^st'nriys 
rix,  tbe  Court  nolo  tuere  all  of  Opinion  t(jat  3luDgment  fi[)oulDMod.Rep.5V. 
be  ^iun  fo?  tlje  plaintiff* 


Taylor 


214  Pafch.  29  Car.  il.  in  Banco  Regis. 


Taylor  Tjerfus  Baker.    In  Banco  Regis. 

Payment  to  npii)€  Cafe  11)00  '■,  viz.  n  spati  ftcittg  in  ^yecution  irot&  adu-- 
theMarfliai  J.  all?  m  t!je  s^^on?  to  tljE  ^acHial,  fo?ft)f)icf)  6e  tDagfrn* 
no  dif-  p^lfoneti,  ann  tljeteupon  mas  t)ifc!)argeii  ^  ano  uj^etgei;  tie  f^ouIQ 
charge  to  pap  (t  agafii  to  t&e  Plaintiff  upon  a  fecono  Cj^ecution  m&  V3Z 

the  Plain-    Cmempnj' 
tiff   at 

dant  was  in  Cafe  11)80  neuec  aDiungeD,  anu  tfjerefo^e  couiD  p?otiuce  no  au« 
Execution,  tljoittp  in  Point  to  toatrant  W  ©pinion,  but  parallel  Cafeg  tSece 
Jones  97.      toere  manp* 

^0  if  tlje  ^Iietiff  talte  <^ooO0  in  Citecution  6p  tjertue  of  a 
Fieri  Facias,  tB^etfiet  fie  fell0  tiftm  0?  not,  pet  being  tafeen  from 
tfie  pattp  asaintt  tt)[)om  tbe  Cicecution  m$  fueD,  Ije  ajalt  pleaQ  tfiac 
taking  in  tiifcljatge  of  fiimfelf,  ano  Ifiall  not  be  liable  to  a  feconti 
execution,  tbougfi  tfje  S)ljeci£f  ijat!)  not  tetutneD  tbe  Mtlt  h  anD 
tfje  teafon  f0  becaufe  tbe  Defenoant  cannot  a^otn  tlje  execution, 
anD  be  tuoulD  tbetefo^e  be  in  a  beep  ban  conoition,  if  be  ttia0  to  be 
cbatgeb  tbe  feconn  time* 

Clnii  if  tbe  ^bettff  fiboulD  bie  aftet  tbe  (^0000  ate  taken  in  €%z* 
cutton,  W  Ci:ecuto20  ate  liable  to  tbe  plaintiff  to  fati0fie  tbe 
nebt,  fo2  tbep  babe  paiD  pro  quo,  ano  \\»  in  natute  of  a  Con< 
tract  raiCeb  bp  latu. 

OBp  tbe  2EO?tl0  of  tbe  Capias  ad  fatisfaciend'  it  bOtb  appear  tfiat 

tbe  beQp  of  tbat  ccicit  i0  to  enforce  tbe  Papraent  of  tbe  Debt 
bp  tbe  3imp?itonmentof  tbe  Defenbant  j  Cbe  S)beri£ftbereupon 
return0  tbat  be  batb  taken  tbe  TBobp,  anb  tbat  tbe  Defenbant 
batb  paiD  tbe  ©onp  to  blm,  fo?  tubicb  reafon  be  bifcbacffeb  bimj 
anb  fo2  tbi0  Eeturn  be  U)a0  amerceb,  not  becaufe  be  bifcbargeti 
tbe  partp,  but  becaufe  be  bab  not  b?ougbt  tbe  ^onp  into  tbe 
Court  5  fo?  tbe  lam  nener  intenbeb  tbat  a  ^an  (boulD  be  kept 
in  p?ifon  after  be  bab  paib  tbe  bebt. 

fn  tbi0  Cafe  tbe  Defenbant  can  babe  no  remebp  to  recobei: 
it  again  of  tbe  ^atibal,  becaufe  it  tDa0  not  a  bare  papment 
to  btm,  but  to  pap  it  ober  again  to  tbe  plaintiff,  anb  liketoife 
in  conGberation  tbat  be  fboulb  be  bifcbargeb  from  bt0  3imp2ifon' 
ment* 

3f  it  (boulD  be  objecceb  \y§  tbe  ^arfljal  tbat  tbe  plaintiff  batb 
an  action  of  Cfcape  againa  bim,  anb  liketuife  \^^  tbe  plaintiff 
tbat  be  ^\^  not  make  tge  Gaoler  W  8)tettiarb  oj  O^apliff  to  re< 
ceibe  W  ^onp^ 

Anfw. 
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Anfw.  mjz  ^mkt  (j3  mane  W  'Bapliff  to  fecep  tlje  partp  in  (£r-- 
Ecution,  ano  it  luoulo  u  ijcrp  f)as:9  tljat  tuften  tije  pifonet  toiil 
lap  ootBii  Sis  i^oiip  ill  nifcljargs  of  tije  £)£i)t,  tfjat  tfie  <©aoIec 
fljouio  not  IjaUE  ful!  potaei:  to  ntfcfiatp  fjim. 

3if  (je  fjat!  come  in  Michaeimas-Teim  aftec  tije  long;  dlacntion, 
auD  iiifoitiiEB  tfje  Court  tljat  Ije  ijan  offeree  to  pap  tfje  Crecution 
a^onp  to  tlje  eparfljaf,  anu  tljat  Ije  tuotiia  not  take  it,  ann  tjjat 
tfie  plaintiff  couiD  not  be  founo,  t&e  Court  muin  imz  maDe  a 
Eule  to  |)eip  dim. 

^I.  Holt  contra.  3if  tDe  papmeiit  ()atJ  bfen  gooD  to  tlje  SDe= 
riff  0?  ^arfljal,  pet  'ti&  not  pleadable  to  tfje  fecono  Cicecution 
{lecaufe  'tis  matter  in  fact. 

€5at  toljicl)  fjatb  been  objccteti  tljat  tbe  Partp  fljaU  plean  to  a 
feconD  Cicecutian,  tljat  bis  00059  tuere  taken  ty  a  foiraec  Fieri 
Facias  cannot  be  5  fo?  no  fuclj  piea  can  be  gooD,  bccaufe  bp  tljat 
eOrit  tlje  S)ljeriff  Ijatlj  ei:p?cf!3  autljo?{tp  to  leup  tlje  S^onp  5  ana 
tbe  piea  10  not  papment  to  tlje  S>()eriff,  but  tfjat  tlje  $ponp  tuass 
leUpeD  b^  bfm  by  tiirtue  of  tbe  OLirit,  to^iclj  ougljt  to  be  b^ougfic 
Into  t&e  Court,  anti  an  Audita  Querela  lieg  againS  tbe  piaintifi", 
anu  tljen  tbe  Defendant  10  to  be  baileD,  i  Leon.  141.  Asktw  verjks 

the  Earl  of  Lincoln. 

Jones  ann  Rainsford  tuete  Of  ©pinion,  tbat  tbe  Defennant 
migbt  balie  temeop  againfi  tbe  ^arfljal  to  teco\jec  W  S^onp 
again,  anti  tbat  tbe  papment  to  bim  toag  no  Oifcbatge  to  tbe 
Plaintiff  at  tobofe  ©uit  be  wag  m  Crecution :  Xut  3iuflice 
Wyld  tua0  of  anotbet  Opinion :  Quaere. 


The  Lord  Marquefs  of  Donhefters  Cafe.     In  Com- 

viuni  Banco. 

T  JI5  a  Scandalura  Magnatum.     ©Etfeant  Pemberton   moben   tO  vifne  not 

1  babe  gooQ  TBail,  tnljicb  tbe  Court  DenieD,  ano  fain  tbat  \x\.  changed  in 
fucb  Cafe  TSail  toais  not  requirable,  but  nottoitbttanuing  tbe  De*  a  Scanda- 
fenbant  confenteo  to  put  in  50 1.  'Bail.  ^"'^  ^^i- 

anb  tben  upon  tbe  ufual  Affidavit  mobeb  to  cbange  tbe  vifne  "'''«'"• 
tbe  Action  being  laib  in  London,  tubicb  toas  oppofeb  bp  tbe  Ser* 
f  eant,  tobo  Defireb  tbat  it  migbt  be  ttieo  tubere  it  tuad  laiD  h  but 
be  fain  in  tbl^  Cafe  tf)at  tbe  Vifne  coulb  not  be  cbangen. 

I*  "Bccaufe 
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1,  T5Ecaufe  tbe  l^ingis  a  Jg^aitp  to  t&e  ©utt,  fo?  'tis  tam  pro 

Domino  Rtge  quam  pro  feipfo, 

2,  €|)e  paintitf  (0  8  lo^D  of  parliament  luliic!)  is  aniourneU 
anD  toili  meet,  anu  tljerefoje  it  tuoulD  be  inconvenient  to  tcp  t&e 
Caufe  in  tfte  Countrp,  Once  t!)e  ^ecbice  of  tlje  Mm  anti  I^ing= 
Horn  botO  requite  U&  attenDance  f)£re ;  anu  f)e  faiD  tbat  upon  ttje 

lihe  potion  in  B.  R.  betlueen  tlje  lO^n  Stamford  and  Needham, 

tije  Court  UJOUiU  not  change  tfie  Vifne. 
North  Cljief  3!uflice  faiD  tf)at  5e  altuaps  tooh  it  as  a  current 

©pinion,  tbat  in  a  Scandalum  Magnatum  tlje  Vifne  couio  not  be 
cgangeti  ■■>  fo;  Qnce  it  toas  in  tfje  nature  of  an  Information  it 
being  tam  quam,  'tttJas  attjifable  ftjfjetljetit  toas  not  tDit|)in  tfie 
Statute  of  2 1  Jac.  toOtci)  tiotD  appoint  Informations  to  be  trteD 
in  tijeir  pioper  Counties* 

"But  Sulficc  Atkins  inclined  tfiat  t&e  vifne  migbt  be  cbanjjeii, 
fo?  t&ousb  bp  tbe  OHiSOom  of  tDe  lauj  a  3urp  of  tfie  BeiBbbour* 
{)ooti  are  to  trp  tije  Caufe,  pet  in  point  of  luttice  tfje  Court  map 
cDange  tbe  Vifne  5  to  tuf)icl)  it  inas  objecteti,  tbat  tben  ti;ere  loouiD 
be  no  Difference  betmeen  local  anD  tranfitorp  ^aions. 

Actions  of  Debt  anD  ^ccompt  Hjali  be  brought  in  tbeir  pjopet 
Counties  6  R.  2.  anD  it  toas  agro^D  ti)at  an  ^ttojnep  is  fiuojn  to 
bring  actions  no  tobere  elfe* 

'But  tlje  Court  not  agreeing,  at  latt  t&e  DefenDant  toas  M- 
ling  tijat  tlje  Caule  ajouID  be  trieD  in  London,  if  t&e  plaintiff 
tuoulD  confent  not  to  trp  it  before  t^e  firft  Setting  in  t&e  ntxt 
Cerm. 

anD  as  to  tftat  reafon  offereD,  tobp  t^e  vifne  fljouID  not  be 
£f)angeD,  becaufe  tfje  plaintiff  toas  a  lorD  of  parliament,  31  uttice 
Atkins  faiD  tbat  tbat  DiD  not  fatisfie  bim  ^  it  migbt  be  a  gooD 
grounD  to  moDe  for  a  Criai  at  tl)e  OBarr  5  to  tobicb  it  toas  an* 
ftoereD,  t^at  in  tbe  Cafe  of  tbe  Carl  of  Shaftfbury  tbe  Court 
tooulD  not  grant  a  Crpal  at  t^e  'Barr  toit()out  tde  Confent  of 
tf)e  DefenDant* 

Clje  Vifoe  toas  not  c&angeD. 


Beaver 
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Beaver  verfus  Lane. 

C ©tenant  maDe    to  Baron  anU    Feme,    tlje  l|)USbattD  alone  Covenant 
bjlngS  t!)e  Qdlon  quod  teneat  ei  conventionem  fecundum  to  Baron 
forinam  &  eiledum  cujufdam  Indenture  inter  Querentem  ex  una  ^"^  FemCj 
parte  8c  Defendentem  ex  altera  parte  confeft*,  aitU  tljlg  UJaSS  fO?  ^^^^^^°" 

not  repaiting  Sis  ^oufe :    aftec  CHecDirt  fo|  tSe  j^Iafntiff  it  Uia0  brin!  S7 
woaeo  {It  arcctt  of  Jungment  bccaufe  of  t^is  fiartance*  Aaion. 

OBut  tlje  Court  2D?DeceD  t&at  t&e  paitttlff  HjOUlD  &aue  &i'0  3!uDff« 
ment,  fo?  ttie  annentuce  being  bp  TSacon  ann  feme  it  toas  tftece* 
fo^e  tcue,  tgat  it  toa^  bp  tDe  '^aton,  ann  tge  Action  being  bjouggt 
upon  a  Coijenant  concecntng  W  fpoufe^j  ann  going  iuitD  tgem 
tSougfj  it  be  mane  to  5im  ann  W  mi%  pet  lie  map  cefufe  quoad 
fier,  ann  b?ing  tije  action  alone :  ann  tfieCljief 3lulfice  fain,tDat  6e 
temembjen  an  autOojitp  in  an  oin  'Book,  tbat  if  a  l5onn  be  giiiett 
to  Xaton  ann  feme  tOe  ig)U0bann  fljall  bnng  tge  action  alonei 
toDicD  i^all  be  tooken  upon  to  be  \M  tefufal  asi  to  Oer* 

Cakhrop  zier[us  Phillips, 

T^€  Clueftion  tDa0,  in  tegatna  Superfedeas  i^not  utwm' superfejeas 
able  in  t&e  Court,  foljetijet  tlje  oin  @)geciff  is  bounn  iq  ne<  mufi  be  de. 
libec  it  otiec  to  tlje  neftj  one  o?  no  h  ann  it  tnas  urgen  t^at  it  Ji^ered  by 
ougfit  not,  becaufe  tbe  oin  S)l)ctiff  ig  to  fee^p  it  foi  W  innempnitp,  <:h|oidShe- 
ann  6e  map  babe  occafion  to  plean  it.  new'one 

OBut  on  tlje  otbet  fine  ittuas  infiden  \s^  8>erfeant  George  Strode,  ModR.-piis 
tljat  it  ougbt  ta  be  nelibecen  to  xU  ncto  S)ljeciff,  ann  tljat  tljece 
iuajs  a  mcit  in  tlje  Eegidec,  U)l)ic6  pioben  it,  foi.  295.  ann  if  it 
fljouin  be  otljeciutfe  tljefe  incomjeniences  tiiouin  follote. 

1,  3lt  UJouiD  be  inconbenient  tljat  tlje  Capias  againlf  tlje  De-- 
fennant  fbauin  be  nelibeten  to  tlje  neto  €>&eriff,  ann  not  tlje  Su- 
perfedeas tt)l)iclj  toasto  anmit  tlje  C&acge,  ann  not  tbe  Difcljarge, 
Weftby's  Cafe,  3  Co.  73.  ann  it  iDas  tlje  conlfaut  piactice  not  onlp 
to  neltbet  tlje  Superfedeas,  but  t^e  DEcp  15ooHin  ftJbiclj  'tisallotoen ; 
ann  tljis  ije  fain  appeacen  bp  tlje  Certificates  of  raanp  OnneC'S)&e« 
ciffis,  UJljiclj  Ije  Ijan  in  W  6ant!. 

2.  af  tbe  ©Ijeriff  batlj  an  Exigent  againfl  B.  tijljo  appears  ann 
brings  a  Superfedeas  to  tlje  oin  ©Ijetiff,  aim  tSen  a  nciu  ©ftcciffis 
mane,  if  be  Ijatl)  not  t&e  Superfedeas  ije  map  return  Ijim  outlaluen  bp 
Sjcrtue  of  tlje  Exigent  j  fa  in  t|je  Cafe  of  a  Jungment  fet  afine  fo? 
f  raun  oiPiactice,  ann  a  Superfedeas  granten  5  ann  t&e  lilte  in  tbe 

f  f  cafg 
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care  of  an  Cffcepment  ^Utf)  i&  neDet  tetutneu  h  anii  (t  tnoulQ  be 
an  enniefd  iDo^ft  upon  tDe  coming  in  of  zMzt^  @\ittif[  to  teneto 
t|)i0  mtit. 

^$  to  t{)e  €)bte(tion  tijat  tbe  olD  ^betiff  ma^  babe  occafion  to 
pleaD  it :  ^0  often  a$  fiicb  occafion  bappeng  be  map  babe  cecoutfe 
to  It  in  tbe  Office  of  tbe  mm  %\\mSh  ano  be  can  babe  no  Cttle 

to  it  bp  tbe  Ditettion  of  tbe  SBcit,  tOl  tbat  10  Vicecomiti  Berks, 

antj  not  to  btm  bp  ejcp^ef^  Cb^idtan  anb  filename  •-,  anb  of  tbat 
Opinion  biajs  all  tbe  Coutt)  anb  lubsment  m&  gibcn  accojbins^ 

Ip  ni(i  caufa,  &c. 

Hamond  verfus  Howel  Recorder  of  London. 

An  Aaioa  T2  ^l^e  imprironment.  cbe  Defenbant  pleab0  rpeciaUp  5  tbe 
will  not  lie  ]j  @)ubffance  of  b)b(cb  biag,  tbat  tbete  ttia^  a  ComtnifTion  of 
againft  a    Oyer  anb  Terminer  bitectcb  to  bim  amonffft  otbecs,  &c.  anb  tbat 

Judge  for    ^jgfgjg  ^^^  gnj  tjjg  otbCC  CommilTiOnCCg  ^l*  Penn  anb  ^?.  Mead 

d  rh  •  d-    t*"''  PJcacfif'^iS,  Ujcre  inmtn  fo?  being  at  a  Conbenticle;  ta 
cuiiv  dio'  ^Sicft  3lnbirtttient  tbep  pleabeb  J15ot.iS5uiltp,  anb  tbi!3  ftiagi  to  be 
erronioufly.  tcieb  bpajutp,  bibewof  tbe  Plaintiff  toag  one^  ann  tbat  aftec 
Mod.Rep.184.  tbe  O[Iitneire0  biete  (bioin  anb  ejtaniineb  in  tbeCaufe,  be  anb  bii$ 
jTellotoss  founb  tbe  p?ifoner0,  Penn  anb  Mead,  i2ot-©uiltp,  ttJbcte* 
bp  tbep  ftjcce  acquitteb,  &  quia  tbe  paintiff  male  fe  gefferit  in 
acquitting  tbem  botb  againft  tbe  bitection  of  tbe  Coutt  in  ^at' 
tec  of  lab),  anb  againfi  plain  Cbibence  •■>  tbe  Defenbant  ano 
tbe  otbec  Commifftonerg  tben  on  tbe  'Bencb  fineb  tbe  3!utp 
40  ^arfes  apiece,  anb  fo?  Bonpapment  commltteb  tbem  to  New- 
gate, &c. 

Cbe  Plaintiff  CepIieSS  de  injuria  fua   propria  ab(que  hoc  tbat 

ge  anb  W  itliom  acquitteb  Penn  anb  Mead  agaiuff  Cbibence  s 
anb  to  tbt0  tbe  Defenbant  bemutteb, 

^erieant  Goodfeiiow,  \sibo  mm  babe  argueb  fo;  tbe  Defen* 
bant,raib  tbat  be  bioulb  not  offec  to  fpeaH  to  tbat  point,  tobetbec  a 
3lubge  can  fine  a  3!ucp  foi  QiUnQ  a  (^etbttt  conttacp  to  €bibence, 
fince  tbe  Cafe  ms  fo  lateb'  anb  foiemnlp  tefolbeb  b^  all  tbe 
*  vaugh  146  3lubge9  of  England,  in  '^  BuOiei's  Cafe,  tljat  be  coulb  not  fine  a 
3iucpfo2foboittg. 

Tut  abmit  a  3lubge  cannot  fine  a  3!urp,  pet  if  be  botb,  no  mon 

Vain  lie  againff  bim  fo|  fo  boing,  becaufc  'm  bone  aid  a  3iubge, 

iRoii-Abrpj.  12  H.  4. 3. 27  Aff.  pi.  12.  "DBut  tDc  Couc  toio  btm  tbat  be  nn^b  not 

^  ^    to  labout  tbat  point,  but  beficeb  to  beat  tbe  argument  on  tbe 

ottiec  doe  b)t)at  coulb  be  faib  fo;  tbe  plaintiff. 

®etieant 
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Setfeant  Newdigate  atgueD  t^at  tW  9ct(on  tuoulD  lie* 

I*  It  niuft  be  atimttteD  tbat  tlie  Jmp^ifonment  of  tlje  %\tp  M^ 
unlaioful,  anD  tgen  tlje  confequence  tQill  be,  tbat  all  tbat  m^  Done 
at  tbat  time  bp  tlje  Commiffionec^  o?  JuDgcg  toag  botlj  affaittff 
Magna  Charta  atiD  otljct:9ctiS  of  pacltameatjtbel^etition  of  Eigljti 
&c.  aitu  tberefojc  tljeic  PiDceestnp  luere  Do(ti,o?  at  leaf!  Ut^  tcce* 
gttlac  to  impiifon  a  Itit^man  tnitbaut  p^efentmeiu  0?  Due  l^^ocefieJ 
tn  LaU),  atiD  confequentlp  tlje  pattp  infuteD  fljall  Ijdbe  an  Jetton 
fo2  W  falfe  3imp?lfonment* 

3a  10  H.  6.  f.  17.  jn  an  Action  b?o«gbtfoi  falfe  3lmp?{fonmcnt 
tge  Defennant  fttfliSe^  tlje  OTomnUtment  to  be  fo;  Sufpicion  of 
f  elonp  ■■>  but  becaufe  betifti  not  f^eiu  tt)e  gcouno  of  fucD  Sufplcion 
t&e  3!u(lification  \om  not  ffooti* 

€De  Crial  of  Penn  ann  Mead  ana  all  (nciOent^  t&eceunto,  ass 
ftueattns:  tbe  Jutpjetamimno;  of  tbe  £Sitncffe0,takmQ;  of  tbc  ditt' 
tia  ano  acquitting  ti^e  pifoner  foere  all  toitbtn  tlje  Comtrttlfion ; 
but  tbe  fining  of  tbe  3ucp  ann  tbe  impiifoning  of  tbem  fo|  iQon* 
papment  tbeteof  m&  not  ludifiable  bp  tbett  Commilfion,  anQ 
tbetefoje  tubat  toass  Done  tljetetn  loais  not  as;  C0ninii(rionet0  o; 
3uDge0» 

2f  tbis  Action  tDillnot  lie  tbentlje  partp  ba0  a  ^tongconej 
toi  tubtcb  be  can  babe  no  temeop  j  fo;  tbe  o^Hec  fo|  paping  of  tu 
fine  Uia0  maoe  at  tbe  Old-Bayly,  upon  tobicbno  2Btit  of  €rco| 
loitl  lie  h  anti  tbougb  tl)t  €>bie(tion  tbat  no  0aton  toill  lie  againa  a 
SuDge  of  Eeco?lJ  .fo2  bJbat  be  notb  quatenus  a  Sunge,  be  great,  tbe 
Eeafon  of  lobicb  10,  becaufe  tbe  ming  bimfelf  10  de  jure  to  Da 
^uaice  to  bt0  @)Ubfea0,  ano  becaufe  be  cannot  DtRribute  it  blni' 
felf  to  all  petfon0,  be  Dotb  tbetefoje  Delegate  Us  {piotoet  to  bi£i 
3luDge0,  ano  if  tbep  ttti0bebabe  tbemfelbe0  tbe  Mns  bt'mfelf  fljall 
call  tbem  to  account  anD  nootbec  petfon,  12  Co.  24, 25. 

OBut  tbat  concetn0  not  tbt0  Cafe,  becaufe  tobat  ms  Done  bete 
lDa0  not  uiattanteD  b^  tbe  Commiffton,  anD  tbetefoie  tbe  Defen^ 
Dant  DiD  not  act  a0  a  3]uDge  ■■>  anb  tljf0  Diffetence  batb  bi^n  taken 
anD  allotueD,  tbat  in  tlje  Cafe  of  an  Officer,  if  tbe  Couct  Ijattj 
3luti0Diction  of  tbe  Caufe  no  aaion  mill  lie  againff  bim  fo?  Doing 
toljat  i0  contcarp  to  bl0  Dutp;  but  if  all  tbe  p?oc0&Ding0  ace 

coram  non  Judice  aUD  fO  UOiD,  an  ^CtiOn  DOtb  lie,  10  Co.  77. 

8)0  in  tbe  Cafe  of  a  Suffice  of  tbe  peace  o?  Conffable,  Mjece 
be  ej:ceED0  bl0  particular  3luri0Di£tion  5  fo  if  a  3iuDge  of  Nifi  Priut 
Dotb  anp  tbing  not  loarranteb  bp  W  Commilfion,  'ti0  boiD* 

2lnD  tbat  tbe  Commilfionece  bere  bao  no  pottier  to  impofe  tbt0 
jfine,  be  acgueD  from  tbe  beep  nature  of  tbe  p?etenDeD  Offence, 
tabicb  tna0  neitber  a  Crime  0?  in  anp  UJifepunilbable,  becaufe  tubat 
ibe  Plaintiff  did  mn  uponbt^  Oatlj  ■>  anD  foj  tbat  ceafon  it  batb 

if  f  2  '    mn 
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*Bridgman    tkn  aBjuUffeti  in  tlje  Cafe  *Agard  a»d  Wild,  tliat  an  Zaion 

13  ••  toouio  not  lie  asafnff  one  of  tfie  (©?anii  3iurp  aftec  an  acquittal, 

foj  p?ocutin0  one  to  be  immn  fo|  T5arretrp,  becaufe  Ije  i&  upon 

^i0€)at[},  ano  it  cannot  be  p^erumcQ  tbattoliat  ge  OiQ  toa^  in 

^alice* 

Clje  Habeas  Corpus  gitJES  tfie  Pactp  libCCtp   but  UO  EeCOttl" 

pence  fo?  fjts  amp?ifannient,  tbat  mutt  be  bp  an  mm  of  f  alfe 
3!nip?ifontnent,  if  otDectiJife,  tbcte  tooulD  be  a  failure  of  luflice  5 
anD  it  micljt  encourage  t^e  Juoffes  to  act  ad  libitum,  efpeciallp 
in  infetio?  Courts,  tDbete  ^apo?s  ann  oaapliffiE!  miQU  puni0j  31u» 
ciesi  at  t^eit  pleafures,  toljiclj  toouio  not  onip  be  a  grieUance  to 
t6e  €)ubject,  but  a  p?e}uWce  to  tlje  jaing  ^imfclf,  becaufe  na 
3luriE0  luoulD  appear  toljere  tfiep  are  fubjea  to  fuc&  arbitrary  pjo* 
ci^Dingd* 

an  Slttion  on  tte  Cafe  lies  againff  a  Siuflfce  of  tbe  peace  fo? 
refufing  to  talte an  C)atO  of  a  Eobberp  comumteU,  i  Leon.  325. 
anu  pet  it  teas  objecteD  tljat  tbere  be  tnas  a  Jucge,  Qu^re,  Brook 
204.  March  117.  fo?  luDicD  Eeafon^  5e  p?apeD3lutigmentfo2t8e 
piaintiS; 

Curia.  OSut  tijc  to^ole  Coutt  fijcte  of  SDpinion  tbat  tje  b2ingittg  of 

tftis  3aion  tnais  a  greater  ©ffence  tban  fining  of  tfie  paintiff,  anQ 
committing  of  Dim  fo?  Bon^papment ,  ann  ttat  it  m0  a  bolQ 
attempt  botD  agatna  tije  <^ot)ernment  ant)  3lul{ice  in  general* 

Cbe  Court  at  t!je  Oid-Bayiy  |)an  3lurigiiiaion.of  tbe  Caufe  anQ 
miQf)t  ttp  it,  anD  Ijau  potuec  to  puntflj  a  S^isbemeanour  in  tie 
3!urp  b  tljep  tbougbt  it  to  be  a  S^ii^oemeanour  in  tbe  2ucp  to  ac« 
rjuit  tfie  p?ifoner!S,  tofjicljin  trutf)  tuas  not  fo,antJ  tf5erefc?e  it  ttiasi 
an  Ctro?  in  tbeit  31iHigment0,  foi  tobicb  no  action  uitU  I;e :  ^ofij 
often  are  3luDgraent0  giben  in  tljifi  Court,  rebecfeo  in  tSe  Kings 
Bench  >  ^nH  bccaufc  tbe  3uDge0  babe  been  mittalten  in  fuc6  3iui)g« 
ments  muff  tbat  neene  be  againff  Magna  Chana,  t&e  l^ctition  of 
Eig&t  anb  t^e  Libcrticss  of  tlje  ©ubi'ect  f  C^cfe  are  migbtp  Uio^DjS 
fn  fotmb  but  notbing  to  tlje  Matter. 

€|)ece  Ijatb  not  b&n  one  Cafe  put  toDiclj  carries  anp  refemblance 
tnitd  tU0  5  tf)ofe  of  Suffices  of  tbe  peace  ann  $^apo?s  of  Co2« 
potations  are  loea^  inffances  3  neitber  batb  anp  Sutbo^tp  been 
arget)  of  an  Action  b?ougbt  againff  a  Jubge  of  Keco?D  fo?  Doing 
anp  tiling  quatenus  a  Subge* 

€bat  ©ifences  in  Jucp-men  map  be  punifljen  bJit^oiit  p^efent* 
ment  is  no  neto  Docttin,  as  if  tfjep  ffjouio  eitber  eat  01  D?ink 
before  tbep  gibe  tbeic  ©erDict,  0?  fo|  anp  contempt  tobatfoebec ; 
but  'tis  a  neft)  ^oatin  to  fap,  tbat  if  a  ifine  be  fet  on  a  Jutp'man 
at  t6e  Old-Bayly,  (jg  |}at()  no  cemeup  but  to  pap  it ,  fo^  a  Gei tie 

rari 
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rari  map  be  b^ousljt  to  temobe  tbe  S)|tiei;  bji  lobicg  ft  tuasi  fnt' 
pefeu,  anti  it  map  be  Wfcljacgeo  if  t|)e  Coutt  tbinfe  fit. 

30  to  tDfjat  batlj  been  ©biecteD  concecning  tbe  Libcctp  of  tU 
Subject,  tljat  13  abunbantlp  fecureb  bp  tbe  Ham  alrcabpi  a  Jubge 
cannot  impofe  upon  a  Jurp  fo?  gibing  tljeit  2Ietb(ct  contcarp 
to  CbiDence  ■■,  if  ije  botb  anp  tbing  uniuftlp  0?  co?cuptIp,  com« 
plaint  map  be  mabe  to  tbe  l^ing,  in  tobofe  I5ame  3ubgment0 
are  giben,  anb  tbe  3ubge0  are  bp  bim  bclegateo  to  bo  3Iu(tice, 
but  if  tbere  be  Ctro?  in  tbeit  3iuDgment0,  ais  bere,  'tis  boiD  5 
anb  tbercfoie  tbe  'Barons  of  tbe  Exchequer  mtgbt  refufe  to 
ilTue  p?ocef0  upon  it,  anb  tbere  neeb0  no  Mtit  of  Crro?,  fo| 
tbe  Derp  Cflreatg  biili  be  bacateo* 

€:bougb  tbe  Defenbants  bere  acteb  erroneouap,  pet  tbe  com 
trarp  Opinion  carrieb  great  colour  tuitb  it ,  becaufe  it  migbt 
be  fuppofeti  tierp  tnconDenient  foi  tbe  3lurp  to  babe  fucb  Itbecc 
tp  a0  to  gibe  tobat  ^erbittg  tbep  pleafe  •->  fo  tbat  tbougb  tbep 
toere  miitalten,  pet  tbep  acteb  lubiciallp,  ano  foi  tbat  Eeafon 
no  Action  iDiii  lie  againS  tbe  Defenbant?  anb  lubgment  m& 
giben  acco^binglp. 

The  Cafe  of  the  Warden  of  the  Fleet. 

C€)mplainttt)a0mabebp^erfeant  Turner  on  tbe  part  of  tbe 
ParifljiOner0  of  S)t.  Brides  London,   againlf  tbe  Warden 

of  tbe  Fleet  anb  W  P^ifonete,  fo?  tbat  be  fuffereb  fcberal  of 
tbem  to  be  Mtbout  tbe  OUalls  of  bt0  PMfon,  in  cabern0  anQ 
otber  ^oufe0  abiopning  to  tbe  p^iCon  anb  fronting  Fleet- Ditcbj 
lobere  tbep  committeb  Oifo^bers,  anb  tDben  tbe  Conaabfe  came 
to  Iteep  tbe  peace,  anb  to  erecute  a  CS^arrant  unber  tbe  ^ann 
anb  Seal  of  a  3]u(!ice  of  peace,  tbep  came  in  a  tumultnou0 
manner,  anb  binbereb  tbe  ejrecution  of  SluQice,  anb  rcfcueb  tbe 
^ffenber0,  anb  often  beat  tbe  €)fftcer0,  tbe  ^larben  often  let-- 
ting  out  20  0}  30  of  W  P2ifoner0  upon  anp  fucb  occallon  to 
inflame  tbe  Difo?bec* 

3!t  m0  p^apeb  tberefoie,  Cbat  tbi0  Court,  to  bibicb  tbe  PiU 
fon  of  tbe  Fleet  notb  immebiatclp  relate,  migbt  gibe  fucb  2>i-- 
rection0  to  tbe  Warden,  tbat  tbefe  i^itcbiefs  fo?  tbe  future  migbt 
be  pjebenteb,  anb  tbat  tbe  Court  iooulb  Declare  tbofe  ^oufes 
out  of  t\)Z  PHfon  to  be  fubject  to  tbe  Cibil  ^agiftrate, 

®be  Court  toere  all  of  ©pinion  (but  %t\ttice  Atkins,  bJbo  boubt=  curU. 
eb)  tbat  notbing  can  p?operlp  be  calleo  tbe  piifon  of  tbe  Fleet, 

tobicb 
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tt6lcb  i$  not  mm  t6e  ^Oalis  of  tijc  p^tfon,  and  tftat  tlje  War- 
den cannot  pretend  an  ei;eniptton  from  t|)e  ^utDojitp  of  tl^e  €U 
\>il  ^agifttate,  tn  fucb  places  as  ace  out  of  tge  piron  COalld, 
t^oug^  Routes  map  be  built  upon  tge  Land  belonsfns  to  tge 
Fleet  5  fo?  t^e  pjefetDation  of  tf)e  MnQ$  peace  tj3  mo^e  to  be 
UaUiEd  tSan  fuel)  a  pjiUate  Eis&t. 

TSut  31ttfiice  Atkyns  fato,  if  fucO  places  toece  toftfjfn  tSe  tU 
betttcs  of  t6e  Fleet,  fie  tooum  not  gibe  tfiecibil^agilicateaSltt' 
rifoiction  tn  p^cjuliice  of  tbe  Warden,  but  tfiougbt  it  niigfit  be 
fit  fo2  tl)e  Coutt  to  conCbet  upon  toljat  ceafon  it  \om  tbattfie 
Warden  of  tfie  Fleet  applied  fuclj  ^ottfcg  to  an?  otb£t  ufes  t&an 
foi  tbe  benefit  of  tfie  p^ifonets  b  Mjeteupon  tfie  Coutt  appoint^ 
ed  tbe  Prothonotaries  to  go  tljitfiec  and  gibe  tfiem  ah  account 
of  tfie  matter,  and  tfiep  toould  ta^e  fattfiet  €)2det  in  it* 


St.  Mary  Magdalen  Bermondfey  Church  in  Southwark: 

In  Scaccario. 

r      ¥15  a  P?o()ibttion,  it  bias  tfie  ©pinion  of  t&e  tofiole  Court, 

Buiidine  a  1  '^^^^  ^^  ^  Q^\xxch  be  fo  mucfi  out  Of  IBlepatr,  tfiat  'm  ne* 

Church     ccffarp  to  puU  it  ootDU,  and  tbat  it  cannot  be  otljecUJife  repair* 

fluU  be  fet  cd,  tfiat  in  fucb  cafe  upon  a  general  biacning  oj  notice  gibett 

by  the  Pa-  to  tfie  Patifijionecs,  muclj  moje  if  tfiere  be  notice  gtben  from 

rifliioners.  ^Q\x[z  to  l|)oufe,  tfje  majo?  patt  Of  tbe  jpatifljioners  tfien  P2c« 

fe'>   g  fent,  and  meeting  according  to  fuclj  notice,  map  make  a  Eate 

'        ■  fo?  pulling  doton  of  tfie  Church  to  t&e  ®?ound,  and  building  of 

it  upon  tbe  old  foundation,  and  fo|  making  of  faults  lubere  tfiep 

are  ncceffarp,  as  tbep  toece  in  tbis  Church ,  h^  reafon  of  t&e 

fpiinging  coater^  and  tbougb  tbeEate  befiigfier  tfiantfie^o* 

nppaid  foi  doing  all  tfiis,  pet  'tis  good,  and  tfie  Cfiurcfitoat' 

dens  are  cljacgeable  fo?  tf)e  €)berplu!3 ,  tfiep  not  being  able  ta 

compute  to  a  €)&tllfng. 

C&at  if  anp  of  t6e  parifljiojiers  refufe  to  pap  tfielc  p|opo:« 
tion  according  to  tbe  Eate,  tljep  map  be  libelled  againtt  in  tfie 
Spiritual  Court  5  and  if  t&e  libel  alleoge  tlje  Eate  to  be  pro 

reparatione  Ecclefis  geuerallp,   tljOUgb  in  ffridncfS  Eccleiia  COU* 

tains  botfi  tbe  oaodp  and  Cbancel  of  tbe  Church ;  pet  \s^  tfie 

flDpinion  bOtb  of  tfie  Court  of  Common  Pleas  and  of  tbe  Exche- 
quer, 3it  (fiall  be  intended,  tfiat  tlje  Eate  toa^  onlp  fo?  tfie  'Bodp 

of 
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of  tfje  €hurch ;  tut  in  tW  €ak  it  toas  maoc  appeac  cfeatip 
i6at  tfje  Eate  ujae  onlp  fo?  t6e  'BoOp,  aim  t&at  tfte  ^inittec  tnasJ 

at  tlje  CDarjje  of  t&e  Chance!. 

^nD  batU  CourtiS  agteeo,  Cfjat  to^ett  a  Piol^ibitton  i0  moueti 
aitt)  QefireD  on  purpoCe  tn  Sop  fo  gooD  a  Ulioik  ad  tDe  lautlDtng 
a  Church,  tDE  Court  luiU  not  compel  t&e  patties  to  tafee  JlTue 
upon  tlje  ^uspfiton,  togen  upon  ejtaminatton  tljej)  finti  it  to 
ije  falfe,  ann  t&ecefoje  lutU  not  gtant  a  p^oljibition  ^  fo?  if  tfie 
Eate  Ije  untiulp  impofcD ,  tDe  Pactp  srieUeD  &at&  a  Eemenp 
fn  tge  Spiritual  Court,  oi  map  Appeal  if  tgete  be  a  Sentence 
againa  Dim. 

CDe  'Bifljop  02  Diss  CDancelloj  cannot  fet  a  Eate  upon  a 
Partaj,  but  it  mutt  tie  none  bp  tge  paciiDioners  tljemrelbe^  -, 
anD  To  North  CDief  Siuttice  faio,  tDat  it  Ijao  been  latelp  tuleD 

in  tbe  Common  Pleas. 

^ftettoarbs  tfje  Court  of  Kings- Bench  me  moben  fo?  a  p^obi* 
bition  in  tbi0  Cafe,  anb  it  tuad  benieb,  CotbatintbisCafetbere 
tua0  tbe  Opinion  of  all  tbe  tb?ee  Court0*  €bt$f  matter  m&  fa 
tnucb  laboureb  becaufe  tbientp  four  €luafter0  luere  reported  ta 
be  concetneb  in  tbe  Eate,  ann  tbep  teere  unb}iUin0  to  pap  to« 
toarbjS  tbe  OSuilbing  of  a  Church. 

Paget  7/erfus  Vollius.     InB,  R. 

ACrial  at  tbe  TSar  in  Ejeaione  Firms,  in  fijbicb  tbe  3Iurp  founb  judgment 
a  fpecial  CXmict :  €,fiz  Cafe  ttais,  Viz.  Cbat  D?,  VofTius  given  upon 
tbe  Defenbant,  being  an  Alien,  ann  a  %\ihita  of  tbe  %tm&  of  the  Con- 
Hoiiand,  falling  into  Difgrace  tbere,  babbispenfiontaltenfromftr^'^'onof 
bim  bp  public^  autbo^itp  t  aftertoaros  be  came  into  England,  "^jf^ '"  a 
ann  contraotea  a  great  iFrienbC&ip  bJitb  one  D?*  Brown  a  P^e^  wj* 
benbarp  of  Windfor;  Cben  a  anar  b?oke  out  between  England  iventasjir. 
anb  Holland,  anb  tbe  filing  mta  fo?tb  tie  P?oclamatton,  becla* 
ring  tbe  fatb  aX!Iar,anb  tlje  Hollanders  to  be  Alien  cnemieisi* 

Dj.  Brown  being  feifeb  of  tbe  lanbisnobj  in  queffion,being  of  tbe 
salue  of  200I.  per  Ann.  anb  upttiarb0, mabe  tie  Mill  in  tbefe ftiojbs! 

in  tjatiting,  inter  alia,  Viz.  Item  I  give  all  my  Mannour  of  S. 
with  all  my  Freehold  and  Copyhold  Lands,  c^c.  to  my  dear  Friend 
Dr.  Ifaac  VoJJiuSf  during  his  Exile  from  his  own  Native  Country  5 
but  if  it  pleafe  God  to  reftore  him  to  his  Country,  or  take  hitn 
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out  of  this  Life,  then  I  give  the  fame  immediately  after  fuch  re- 
ftoration  or  death,  to  Mrs.  Abigal  Hevenigham  for  ever. 

9  Peace  loas  aCtectDacDsi  concluneti  betuieeii  England  ana 
Holland,  uiOctebp  all  llnteccoutfES  of  Ctaoe  bettoeen  tfte  tlua 
IQationis  fiecanie  laluful ,  but  "Dh  Voffius  mas  not  Cent  fo| 
obet  bv  tbe  Stated,  mi  tua0  tb^te  anp  offet  of  {tinbneCiS  to  Wxii 
but  W  PenfionU)a0  bifpofeD  of  anb  gtbento  anotfjer. 

Cbat  tbe  Doctoi  migbt  tetutn  into  W  otun  Counttp  bifien  iie 
pleafeb,  but  tbat  be  ftill  continueb  fn  England. 

9nb  bJbf  tbec  be  o?  tbe  ieffo?  of  tbe  Plaintiff  ^\^,  Heveningham 
ban  tbe  bejtet  Citle,  b)a0  tbe  queflion^ 

Nota,  D?t  Voflius  toas  EttableD  to  tafee  bp  ®\m.  from  t&e 
Mm* 

Ex  parte       Pemberton  Setfeant  fo?  tfie  leffoi  Of  tbe  Plaintiff,  atped 

Quer.  tbat  tbe  Cflatc  limiteo  to  tbe  Defenbant  is  betctmineb,  tobicft 
tiepenbeo  upon  tbe  conacuction  of  tbi^  Debife.  ^e  bib  ascee  tbat 
tbe  m\\\  tt)a0  obfcute,  anb  tbe  intent  of  tbe  Debtfoj  muff  be 
colleaeb  fcom  tbe  citcumltanced  of  tbe  Cafe  h  anb  it  i0  a  Eule, 

*  aCro  6i  ^^^^  accojbinff  to  tbe  *  intent  of  tbe  patties  a  WiiW  is  to  be 

371,416.  '  intcrpjetcb* 

'Cis  plain  tben  tbat  tlje  Debifo?  nebet  intenbeb  tbe  Defenb* 
ant  an  CQate  foj  life  abfolutelp,  becaufe  it  bias  to  bepenb  upon 
a  Limitation,  anb  tbe  W^m  ate  eitpjefis  to  tbat  putpofe,  fos 
l&e  bebifes  to  bim  butino;  W  €i:ile,  &c. 

I^ob)  tbe  Ciueaion  i0  not  fo  mucb  tobat  is  tbe  genuine  anti 
pjopei'  fence  anb  Qgnification  of  tbofe  imm^  as  Uigat  tbe  %z» 
flatoi  intenbeb  tbep  (boulb  fignige* 

I*  Cbecefo^e  tbe  mod  p?opec  fignification  of  tbe  Map  Ex- 
ile, is  a  penal  piobtbiting  a  petfon  ftom  bis  lElatibe  Country; 
anb  tbat  is  fometimes  bp  Subgment  ni  Cbict,  as  in  tbe  cafe  of  an 
9(t  of  patliatnenti  anb  fometimes  ti^  cbofen  to  efcape  a  gteat« 
et:  puni(bment,as  in  cafes  of  ^bfutatton  anb  Ctanfpojtation,  &c. 
OSut  be  m  not  tbinit  tbat  tbe  Ceflato?  toofe  tbe  ffiHojb  Ex- 
ile in  tbiS  ceflcaincb  fenfe,  fo?  D?*  Voffius  teas  nebec  fomtallp 
ti  folemnlp  "Banilbeb  5  if  tbat  fljoulb  be  tbe  fenfe  of  tlje  mm 
tben  notljing  bjoulb  pafs  to  tbe  Ooao?  \i^  tbis  ©Kill ,  becaufe 
tbe  limitation  tooulb  be  uoib  h  anb  lifee  to  tbe  Cafe  of  a  2De= 
bife  to  a  i^attieb  ctioman  durante  viduitate,  anb  (be  W^  in 
tbe  lifetime  of  ber  Jpusbanb ;  o|  to  a  anoman  S)Ole  buring 
bet  Cobecture,  o?  of  a  Debife  to  A.  tbe  Ecmainbet  to  tbe  tigbt 
|)eis  of  B.  anb  A.  bies  libing  b,  fo  tDat  t^ts  coulb  not  be  bis 
meaningt 

2.  Cbe 
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2.  Clje  2IIo?n  Exile  in  common  parlance  10  tafeen  oul^  fo? 
abfence  from  oncjs  BatlUe  Cotmtrp  ^  but  tljis  tss  a  dccjj  inlpiO' 
pec  fignificntion  of  tU  £2(o?u,  ano  not()ing  but  a  Catachrtfis 
can  juflifie  it  5  anD  tbecefo^e  tbe  €;Eftato?  couio  not  intend  it 
in  tfjis  Ccnfci  'tis  too  loofe  ano  inconfiDetable  an  3lntEipj£tati' 
on  of  tlje  CClo^D  fo?  tijs  Slutjgment  of  tlje  Couct  to  DepniB  on, 
unlefs  tljcte  mere  circumftantial  proofs,  amounting;  aimolt  to  a 
2)emonI!tation  tbat  it  mas  tijus  meant :  T5ut  it  plainlp  appears 
bp  tbe  folioiDinff  Mom  tbts  tuas  not  tbe  meaning  of  tlje  Ce» 

ftHtOh  fO?  'tis  faiOj  if  it  pleafe  God  to  reftore  hicn  to  his  Coun- 
try 5  uibicb  fljetos  tljat  tbete  tuas  Come  p?o\)iDEnce  0?  otbec  Mjicft 
obff ciideo  bis  retucn  t&itbec ,  antJ  fo  couio  not  batelp  inteno  a 
aoluntacp  abfence ,  fo?  if  fo,  be  raigbt  babe  erp^efFeo  itt,  viz. 
Ducing  IM  abfence  from  W  Countrp,  o|  till  W  return  tljitber, 
0?  UibilC  be  Iboulo  ftap  in  England ,  anO  not  in  fucb  Doubtful 

mom, 

5.  IBp  tbe  mojo  Exile  10  meant  a  pecfons  Iping  untier  tbe 
tifpleafure  of  tbe  <55obernment  tobere  be  tuas  ba?n,  o|  of  fome 
peat  perfons  \iil)0  baue  an  influence  upon  tbe  ^obernmenr,  o? 
babe  an  9utbo?itp  ober  bim  •-,  tobicb  makes  bim  tbink  conbenient 
fconQbering  fucb  circumftances)  to  toitbojaU)  blmfelf,  ano  re« 
tire  to  fome  otber  place  5  ann  tbiis  i&  a  fenfe  of  tbe  COojD  betuiecn 
jbotb  tbe  fo?mec ,  ann  cben  in  tbe  Common  lain  tue  are  not 
ffrangeris  to  tbe  acceptation  of  tbe  WioiJ)  in  ibat  fenfe.  Cbere 
10  a  Cafe  omni  exceptione  major  in  tbe  Mxit  Of  CCLIafle,  U)bfcb 

10,  fecit  vaftutn  de  domibus,  venditionem  de  boicis ,    &  exilium 

de  hominibus,  'ti0  in  tbe  Ecgifter,  ann  in  tbe  Sllrit  on  tbe  %ta' 

tUte  of  Marlebridge  cap.  24.  Ulbete  bp  tljC  exilium  de  hominibus  is 

meant  tbe  bam  ufage  of  'Ceuant0,  o?  tbe  menacing  of  tbem, 
toberebp  tbep  fiie  from tbeir  habitations,  a  H.  6.  n. 

'^i&  founo  in  tbi0  Cafe  tbat  tbe  Defendant  toa0  tuibet  tbe 
tJiipleafute  of  10  ©obeinours,  tbe  Wat  b?oKe  out,  ann  tbete^ 
foie  it  migbt  not  tben  be  fafe  fo?  bim  to  return  ^  ann  fo?  tbat 
reafon  be  migbt  tbinlt  it  fafe  fo?  bimfelf  to  abice  bece,  ants  tbis 
D?.  Brown  tbe  Ccflato?  migbt  knoto,  tubicb  migbt  aifo  be  tbe 
reafon  of  making  tbe  cctiilf. 

15ut  noUJ  all  acts  of  ^oailit))  are  patf,  anb  fo  tbe  Defenbant0 
5;ecef0  is  open,  ann  it  batb  plcafeo  ^ob  to  refio?e  tbe  Docto?, 
bat  be  is  not  pleafeo  to  re(!o?e  bimfelf,  fo?  tbe  3urp  finb  be  is 
not  ceturneo  •-,  noU)  if  a  ^an  Ijatb  an  Cftate  unDer  fucb  a 
limitation  to  bo  a  tbing  lobicb  map  be  bone  tubcu  it  pfeafetb 
tbe  party  ^  in  fucb  cafe  if  be  neglect  o?  rcfufe  to  do  tbe  tbtng, 
tlje  CRatg  10  DetecmineD,  1 5  H.  7.  i. 
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310  31  grant  a  ^n  an  9nnu(tp  till  l^e  be  pjomoteH  to  a  ^e< 
neScc,  ant}  31  pjoDiDe  a  ]ip>2erentatton  (oi  gttn,  anD  fje  tutil  not 
6e  3lnffitutcn  ano  IntJuaen,  t&e  9nnuttp  ceatejs;  to  Ojall  tSe  Cftate 
m  t5fi3  Cafe,  becaufe  t&e  DeDtCoj  reemiii  to  appoint  it  to  t&e  De< 
fcnQant  till  ge  map  ceturn* 

Ex  parte         ^^Hoh  contra,  fjClD  t&at  tlje  €it!ltU  iS  ttOt  OetecitlineD,  fittt 

i^ef.         dan  a  continuance  SiU*  3In  W  Argument  Oe  coiifioeteo  t(}e(e  fouc 
t&ins0* 

I.  Met&ei;  upon  D|.  Voflius'0  comino;  into  England  (being 
unnet  tbe  otipiearuce  of  tbe  ^obernment  tobere  be  taa0  bo^nj  be 
tDa0  an  £xtie. 

9nD  be  beio  tbat  be  toaiS  an  Cicile,  tnbicb  Moin  in  plainneOs 
of  ^peecb)  botb  not  onlp  concecn  a  petfon  p^obibiteb  to  libe  in 
t)i0  Batibe  Countrp,  bp  act  of  State,  but  one  bJbo  feabes  Uft 
QDountcp  upon  otbec  occaQonis  h  anb  Calvin  tbe  Cibilian  in  itft 

Lexicon  tell0  U0,  Cbat  an  Ctile  i0  one  qui  extra  folum  habitat, 

anD  in  all  tbe  befctiptions  of  exiiium  'tis  bibioeo  into  boluntatp 
anb  inboluntacp)  Plutarch  anb  Livy  ufe  it  in  tbe  fenfeof  abo> 
iuntatp  leabing  of  a  Batibe  Countrp,  bJbete  'tis  (m  of  Petrel* 

lus  in  voluntarium  profeftus  e(t  exiiium. 

3If  a  ^an  leabes  W  Countrp  upon  tbe  bifpleafure  of  tbe  ^a> 
betnours,  o;  fearing  anp  Danger  of  life,  o;  eben  upon  tbe  HotjS 
of  Us  Itbelpboob,  tbi0  i0  little  Different  from  inboluntarp  €K' 
tie,  anD  tbi0  i0  tbe  Cafe  of  tbe  Defenbant;  tt)bo>  tbougb  be  i9 
not  pjobibiteD  to  continue  in  fucb  Crtle,  pet  be  is  DifableD  ta 
teturn ,  ano  tbougb  be  is  not  punifbeo  fo^  Qaping,  pet  if  be 
return,  be  is  in  Danger  of  being  ftarbeb* 

90  fo?  tbe  Cafe  of  exiiium  de  hominibus,  ft  mafce0  ffl?  tbe  De« 
fenDant0  purpofe,  foi  in  tbe  i  inn.  5?.  b.  'ttsfoiQ,  if  Cenant0be 
impoberia;eD,  tbat  i0  an  Exiiium,  anb  babe  not  tbe  @>tates  taken 
abiaptbe  Voaoid  libelpboooanD  impoberi^eb  bint  as  mucb  atf 
tbep  can  f  anb  tberefo^e  be  baD  goob  caufe  to  feek  relief  elfett)bere» 

JJ^obi  tbe  fame  caufe  cbntinue0  (fill,  fo^  'tis  not  founb  bp  tbe 
fpecial  dletnut  tbattbere  toas  anp  reconciliation  betto^n  tbe  State0 
anb  bim,  o;  tbat  be  map  babe  W  penQon  again,  if  be  fboulb  re« 
turn,  but  on  tbe  contrarp,  tbat  'ti0  Difpofeb  of  to  anotber  5  anb  'tt0 
apparent  tbat  tbere  b)a0  a  great  Jfrienbfljtp  betbieen  tbe  Ceffa' 
to;  anb  tbe  DefenDant,  tobo  took  notice  of  tbe  Ctrcimi(fance0  of 
Dj.  VoiTius'js  conDition  at  tbat  time,tt4)icb  is  in  no  fo?t  aitercb  from 
lobat  it  tt)a0  at  tbe  time  of  tbe  making  of  tbe  mm  -■>  (0  tbat  bp  tbe 
moiXi  reftored  notbing  elfe  coulD  be  intenbeb  bp  D^  Brown,  tban 
toben  W  JTrienb  fbouiD  babe  tbe  faboiu;  of  tbe  States,  anD  a  com' 
fojtable  CubRffence  in  W  ojpn  Countrp. 
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2.  D|»  Voffius  iig  not  to  be  conaoeceo  U)tt&  anp  telatt'oii  to 
tfie  CJKat,  becaufe  Ije  came  into  England  befoje  t&e  COac  pia^ 
daimetj,  neitljci;  DotD  it  appear  &j?  tlje  fpectal  aetnia  tfiat  Jje 
was  anp  toife  concecncD  in  it :  3E  a  S)ubre(t  of  England  go  iu« 
to  Holland,  aiiti  a  ^CJat  6?eah  out,  'tin  no  teataint  of  W  pet- 
Ion  if  Ije  be  not  afliue  in  it,  fo?  (je  map  tetutn  as  ije  IjatO  oppo^tu* 
nitp  fo  to  tio» 

3.  SlDttiitting  D?.  Voffius  to  be  concetneD  in  tbe  mat,  ptt 
tU  IPeace  enfuing  can  be  no  Ecftitution  of  ijim  to  W  Couh' 
trp,  t&at  onip  eytinguifbes  tbe  5)oaiIitp  bettoeen  tfte  ttoo  Jl2a» 
tion0,  ann  Doti)  not  ccflo^e  tbe  Dorto?,  toljo  oucing  t&e  mat  ao. 
Jereo  to  tbe  i^ing  of  England,  ann  fo  m$  a  Eebel  to  tlje  States  5 
ann  fo?  tbat  teafon  a  peace  fljall  not  ertenn  to  pacnon  Urn. 

4.  ^omitting  tlje  Doao?  to  be  no  ej:ile,  tljen  tbe  Limitation 
in  ti^e  mm  i&  ^oin,  ann  a  Doin  limitation  i$  li^e  a  boto  Conni* 
tion,  ann  tben  tbe  Cftatc  iis  abfolute  in  Ijim  5  if  it  ban  bzzn  a 
Connition  pjecenent,  a^  a  Debife  to  bim  in  cafe  be  m&  not  an 
Cjtile,  tbat  ban  p?cbenten  tbe  belling  of  tbe  Cflate ;  but  if  tbe 
fubfequent  limitation  be  impoffible,  tbep  mufl  fljeU)  on  tbe  otbec 
fine  tbat  tbe  Cfi ate  id  netetminen« 

Rainsford  Cbief  lufticc  tuas  Cleat  of  ©pinion,  tbat  tbe  CCfate 
totb  continue  in  tbe  Defennant  bp  tbiis  limitation,  until  tbe 
€itcumlfance0  of  bis  Cafe,  (as  to  tbe  jFabout  of  tbe  States, 
ann  tbe  offet  of  W  Penfion,  o?  fome  competent  toap  of  libelp- 
6oon)  niffec  ftom  tubat  tbep  bin  at  tbe  time  of  tbe  mailing  of  tbe 
Mill  '■>  ann  it  notb  not  appear  tbat  tberc  tuas  anp  alteration  of 
bis  Connition,  no?  anp  eirpectation  of  a  }9enGon  from  tbe  S^tates 
notO)  mo?e  tban  be  ban  at  tbat  time* 

SUbereupon  in  Michaelmas- Term  foilotuing  Jtingmeut  toas 
gibenfo?  tbe  Defennant  Voifius  bp  tbe  ©pinion  of  tbe  tobole  Coute 

of  King's  Bench. 

Strangford  verjjis  Green. 

IB  an  Action  on  tbe  Cafe  fo?  l5on=petfo?mance  of  an  3toatn  ■■>  Award  that 
tbe  Defennant  babing  in  bebalf  of  Ijimfclf  ann  bis  partner,  all  Suits 
tefferren  all  Differences  ann  Controbctfies  betuieen  tbe  Plain-  fliaii  ceafe 
tiff  ann  tbem  to  ^rbitratois,  ann  p?omifcn  to  perform  tbeir  SI^  amom  ts  to 
toarn ;  tobicb  bJas,  tbat  all  ^uits  tobicb  are  pjofecuten  bp  tbe  ^  Reieafe. 
Plaintiff  againft  tbe  Defennant  (ball  ceafe,  ann  tbat  be  (bail  pap 
tU  plaintiff  fo  muc&j  See.  ^nn  fo?  I^on-papment  tbis  Jetton  bjas 
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hms^i  ttpon  t|)t9(pcctal  Deelaratton,  ta  toljict^  tlie  Defendant 
HID  nemutc. 
aCro.639,<i63     ^   'Bccaufe  tt)e  ©iibmlffion  teas  onlp  of  ^atteto  concetntag 
tl^e  lp>ai:tnei:a}tp,  anD  tlje  StDacn  Uias  t^at  all  @)tttts  fijaU  ceafe. 

2.  3it  toas  of  all  spattecs  ftettoeen  t^e  plaintiff  anD  t&e  patt* 
net,  ant)  t^e  ainatD  ig,  tgat  all  ®uit0  pjofecuteD  againft  t|)e  De> 
fennant  onlp  (IjaU  ceafe* 

3.  Cfie  atDatu  is  not  mutual  ■■>  fo?  t&e  OefenBant  is  to  pap 
^onp,  but  tl)e  plaintiff  ijs  to  giDe  no  Ecleafe,  tf0  onlp  faiQ  tW 
all  ®utt!3  f^all  ceafe. 

4.  die  ot^et  pattnet  iis  not  maoe  a  pattp  to  t|)e  Su&« 
miflion*    \ 

aCro.  653.  'But  tgeCe  (!£]tception0  tuete  not  altoimHv  fo^  no  Htffetence 
f[)all  tie  intenHeD  but  tofiat  concecneo  tU  Plaintiff  ann  t^  Oefen* 
nant,  as  t|)e  Defenoant  toas  concerneo  U)it^  i)t0  partner  m 
Ct:aDe  onlp,  unlefs  tU  contcatpnitr  appear ;  anii  if  anp  fucg  Uiere 
ttisy  fboulD  be  flietun  on  t()e  ot|)ei:  QQe. 

anD  it  f^atl  be  intenDeti  li&etuife  tiiat  all  Sutt£i  (tali  ceafe  enlp 
ijettoeen  tlje  Plaintiff  ann  t&e  Defenoant,  anD  tfjat  toasj  an  9. 
^atD  on  bot^  fiDes  h  fo|  t^z  atuacDing  tfiat  all  Suits  0)911  ceafe 
tiatlj  tge  effect  of  aEeleafe,  anD  tge  8)Ubmiffton  anD  atnacD  map 
be  pleaDeD  in  Difct)acge  as  taell  as  a  Eeleafe  •■,  anD  It^etotfe  tiDe 
DefenDant  map  unDettalte  fo;  gis  pactner,  anD  baling  engages 
toi  f){m  anD  p^omifeD  t^at  de  l^oulD  pecfo^m  t|)e  StoatD  on  W 
pact  (nottDit^ffanDfng  tlje  partner  is  not  bounD  fo  to  Do,)  pet 
if  tie  refute  'tis  a  Xieatb  of  tfje  DefenDants  pjomife,  anD  (o  t&e 
Plaintiff  6aD  3IuDgment  upon  tfie  fftff  Argument* 

Sir  John  Shaw   againft  a  Burgefs  of  Colchefter. 

T'^%%  toas  upon  a  Crpal  at  t|)e  'Bare  fofierein  t^  Cafe loas 
tDis,  viz.  Wqz  Plaintiff  tpas  a  Seri'eant  at  Latu  anD  Eeco^ 
Der  of  Coichelter,  auD  tfie  DefenDants  rcfolbing  to  tucn  bim  out, 
pjocureD  articles  of  C^iSDemeanour  to  be  D^auin  againft  dim,  anD 
tden  all  logo  |)aD  iibertp  to  bote  pjoceeDeD  to  bote  foj  anD  againft 
i)im,  anD  a  poll  toas  granteD  to  DecfDe  tge  Controuerfte,  it  not 
appearing  upon  tf)e  (Hiett)  Mjiclj  l)aD  ttie  90aiontp  of  Ootes  ^  but 
before  t{)e  plaintiff  |)aD  taken  all  tbe  il^ames,  anD  Uiijiiff  (jebias 
taking  of  tge  poll  tge  DefenDants  tooft  aloap  t^e  paper,aiiD  tuoulD 
not  fuffer  \m  to  pjoceeD  h  tt)e  3lurp  gabe  \m  300 1.  Damages. 


Trotter 
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Trotter  verfus  Blake,     h  Scaccario. 

T^3@>  m$  t6e  Cafe  of  mp  la?D  Hollisupoit  a  Ctpal  atEjeament 
tfje  "Bare  fit  tfje  Exchequer  ill  atl  Ejeftione  firms,  tD&ete»  will  not  lie 

in  tffz  Cafe  mm  tfiis,  viz.  for  a  For» 

€&e  iLo?o  Hoilis  teas  feifcoof  t&e  ^anito^of  Aidenbam  tii  t&e  ™^^  . 

Conntp  of  Hartford  in  fee,  atiD  t&e  iLanr!0  in  quefifon  toetc  &ein  Tenant  rt 

of  tDe  fatD  !Lo?ti  bp  Cop?  of  Coutt  Koll,  anD  ate  parcel  of  tDCfufedtopay 

afOiefalD  ^antlO?,  a  Fine  be- 

C&at  tlje  Defentjattt  tnas  aumitten  Ceitant,  anD  a  iTtne  of  ing  doubt- 
8 1.  impofen  upon  Um  foi  fucD  admittance  papable  at  tfjiee  ufffintt  fui. 
papmentis  5  tbat  tbe  8 1.  aias  pecfonallp  QemanueD  of  Um  bp  tlje 
ioiri'0  SteUJatD,  ann  fie  tefiifeD  papment ,  tuljereupon  tfje  toirs 
tnm$  anD  fcffes  tfie  €flate  fo?  a  fo^feftme,  tuljicf)  be  tuoulD  not 
fiaue  fnnffeD  onj  but  tfiat  tbe  obftfnacp  of  tbe  DefenDant  maDe  ft 
necelfatp  fo?  Um  to  afTett  U&  Citle  anD  Eigbt. 

^l  Walker,  tfic  lo?D  Hoilis  bls  ^tctuatD,  being  fttjoiu  pbe  C* 
DfDence  tbat  a  fine  of  8 1.  tuais  fet  upon  tbe  C>efenDant  tnben  be 
ttia0  aDmftteD,  anD  tbat  tbe  lLanD0  to  tubfcb  be  uiad  aDmitteo  tuete 
ufuaWp  fett  fo|  7 1-  per  annum,  fo  tbat  tbe  jfiue  tuais  buta  fittlenjoie 
tban  a  pears  ualue:-  €bat  be  bfnifelf  DemanDeD  tbe  8 1.  of  tb«  Oe= 
fenDant  beinu;  a  ©eafaring  man  m^o  tefufeD  to  pap  it.  €bat  Ije 
ttnem  tbe  DefenDant  to  be  tbe  fame  perfon  tobo  toad  aDmittcD  tq 
tbis  CoppbolD :  Cbat  tbe  DemanD  toas  maDe  at  tbe  ^tematD^ 
Cbamber  fn  Staple  inn^  anD  becauCif  ft  teas  papable  at  tb?ee  fiberal 
»ap0,  be  tben  DemanDeD  of  bim  onlp  2 1. 13  s.  4  d.  as  a  tfjitD  part 
of  tbe  8 1.  anD  tbat  be  DfD  entet  upon  tbe  25th  Dap  of  November  fatt 
fo2  Bon  papment  of  tbe  fafD  2 1.  13  s.  4  d. 

Cbe  Council  fo?  tbe  DefcnDant  fnfiffieD  tbat  tfie  ©tebJatD  ougfjt  Ex  parte 
to  pioDuce  an  3utbo?ftp  fn  mtitins  giben  to  bftn  bp  t\}t  1o|D  to  Def. 
make  tbfs  Demano  anD  €ntrp  upon  refUfal,  fo?  tfie  lo?Diai  otoning 
ft  aftertoatDs  toill  not  make  a  f  oifefture* 

'But  tbe  Court  belD  cleatlp  tbat  tbere  toas  no  neeD  of  an  e^  Cuna. 
p?efs  autboiitp  fn  ^citing,  anD  tbat  it  ms  not  neceffarp  fo?  tbe 
^etuarD  to  make  a  )p)?ecept  fo?  tbe  fcijure,  but  ttiat  it  M&  ne< 
celtarp  tbat  tbe  OemanD  OjoulD  be  perfonaJ* 

Cbe  Eeafontobptbe  DefenDant  tefufeD  to  pap  tbjsfine  tuaSi 
liecaufe  be  fafD  tbat  bp  a  Decree  anD  ^urtiep  mabe  of  tbfS  ^m- 
no?fn  tbelReignof  Clucen  Elizabeth,  tbe  ffne  to  bepatD  fQ?t^0 
Coppljoio  m&  fetleD}  anD  ft  m&  but  3  >•  anD  no  moii* 

3nD 
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anH  %it  Francis  Winnington  SoUcitO?  (Senctal  fatD  fO?  t|)e  DC' 

fennantjtijat  t^c  Cafe  loae  uetp  penal  on  W  fitie,  but  tl)at  f)e  mm 
ntafee  (t  cleac  tDat  tliere  teas  no  coloirc  fo|  tfie  biinjjing  of  tbiS 
9rtion  either  ajs  to  tOe  s^attec  o?  tlje  jFo?m* 

Ipe  faiD  tf)at  t^e  cpannoi  of  Aidenham  gaD  not  been  lono;  fn 
tUd  noble  Lo?ri,  l)e  came  in  a0  purcSafec  o?  a  ^o^tgag^  unHec 
tie  f  amdp  of  tbe  Harvies  VDbofe  3!nbec(tance  it  tuas  anciently  j 
ann  tbece  gaiEi  been  fome  noubt  tobilft  It  ms  in  tbeic  polTeiTton 
mbat  jfineis  toete  cuffomarp  to  be  pain  upon  Defcentg  anD  aiiena* 
tionsi,  but  tbat  is  notu  fettlen,  and  tbe  £)efenOant  toa^  in  tbe 
Cafe  of  atiefcent  fo?  tubicfj  tbe  fine  is  not  to  be  atbitcacp  at 
tbe  mm  of  tbe  lo^ti  ^  but  id  tetucen  to  a  cettaintp  in  €lueen 
Elizabeth's  Eeign  bp  Confent  anti  agteement  betlueen  tfje  ILo^D 
ann  Cenantis  -■>  anti  tbat  a  Surbep  toais  tijen  niaue  bp  bettue  of 
a  CommilTion  umaz^i  to  fome  ^en  of  Cceoit  anb  moit\)  in 
tbofe  napsi,  tobo  bjcte  impoU3?eD  to  fet  fo?tb  tbe  nuantitp  oflann 
anti  tbe  lvalue  tbeieof,  tubicij  M&  bone  acco^bitiglp  5  ano  it  wa& 
tben  agteeD  tbat  a  peat  anb  an  balf0  baiue  in  cafe  of  a  Defcent, 
anb  ttoo  peace  ualue  in  cafe  of  an  alienation  fljouib  be  paib  a0 
a  jfine  to  tbe  lo^D,  anb  tbe  piopo^ion  of  tbe  tjaUte  m$  tben 
computeo  bp  tlje  Commiffionece,  anb  becreeb  bp  tbe  Cotict  of 
Chancery  to  be  fcinbing  to  tbe  Io2b0  ann  tenants  (01  eber* 

Cbe  Cluefiion  noto  iSt  bob)  tbid  peace  balue  fliali  be  computeb, 
tbe  lojb  tDoulb  babe  it  accojbing  to  tbe  imp^obeb  balue ;  tbe  ^Z' 
nant  ftiill  pap  accojoing  ajs  it  teas  cateb  in  €lueen  Elizabeth's  time 
bp  tbofe  Commiirionec!S  t  Bo\3i  if  tbie  lanb  bab  becapeb  in  ba< 
lue  tbe  Cenant  ^axi  (tUi  been  obligeb  to  pap  a  jfine  accojbing  to 
tbe  baluation  of  tbat  time  ■>  anb  if  fo,  it  tooulb  be  beep  unceafona* 
ble  to  mafee  bim  pap  fo|  W  3nbuftcp  anb  3mp20Demcnt  of  tbe 
lanb  nob)  it  iu  caifeb  in  Dalue,  becaufe  tbat  fam  bone  b^  iiis  la' 
torn  anb  at  U&  ejcpences  fo  tbat  tbe  boubt  b^ing  bibat  jfine 
(ball  be  pain,  an  Ejeftione  firma  tnii!  not  lie,  becaufe  tbe  ^attec 
\9  boubtfu!,  anb  tbe  lab)  gibee  tbe  Cenant  libectp  to  contei!  it 
Itiitb  tbe  lo?b  anb  b)iU  nebec  let  bim  be  unbec  tbe  pecil  of  a  f  o?- 
feitute  becaufe  be  b3iU  not  complp  b)itb  tbe  lo?b  to  gibe  up  W 
Eigbt  b)itbout  lab)* 

'But  tbe  lo?b  batb  anotbec  anb  a  mo^e  p2opec  cemebp,  fo?  be 
map  b^ing  an  aaion  of  2^ebt  fo?  tbe  jf tne  tbue  impofeb,  tobicb 
toill  ttp  tbe  Eigbt  -■>  anb  is  not  fo  penal  to  tbe  Coppboioecj  tobicb 
point  teas  latelp  cefolbcb :  9nb  tbat  if  a  Coppbolbec  bab  a  pjo-. 
bable  caufe  to  inbuce  bim  to  beltebe  tbat  be  ougbt  not  to  pap  tbe 
jfine  bemanbeb,  (let  tbe  Eigbt  be  ae  it  toouio;  pet  no  Ciectment 
UJill  lies  fo?  itmuftbeonlp  in  a  plain  Cafe  tbat  tbe  lo?b  can 
entec  fo;  a  jfo^feituc^ 

iTo? 
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jf 02  no  ^an  fo^feitd  ina  €Mtz ,  but  bp  a  toilful  Default 
in  bitnCelf ,  fucb  a  jFoifeiture  a0  f$  Done  anD  piefumeb  to  be 
coninnttcti  upon  Ufs  obin  fenoUiteDge,  but  utant  of  uiibecffanb' 
{no;  cannot  be  mabe  a  milful  neglect.  'Ct0  tcue,  tbe  Decree 
in  Chancery  ttiaoe  bctc  cannot  batp  tlje  lam,  but  it  map  be 
Cbibence  of  tbe  jfattj  fo|  prima  facie  it  (ball  be  tntenbeo  tbat 
rucb  balues  \}nMz  been  paio  time  out  of  mino,  becaufe  tbe  Coure 
Wot  To  becreeb  ?  but  tben  toben  tbe  fine  ms  beclaceb  to  be 
certain,  a  boubt  bib  attfe  bob)  tbe  peatis  balue  (ball  be  tecltoneti, 
mUcf)  bad  been  fetleb  aI(o  bp  anotbec  Decree ,  anb  from  tbat 
time  all  tbe  refpeaibe  toiXi&  of  tbid  ^annour  babe  tahen  ifiiies 
acco^bing  to  tbat  balue  ttbicb  id  mentioneb  in  tbe  Surbep,  anb  tbid 
lo^bbimfelf  batb  taken  fined  in  pucfuance  of  tbe  fame,  fo  tbat  ni& 
clear  tbe  fine  cannot  be  ^bitrarp ;  but  be  it  (a  01  not,  'tis  not 
material  to  tbid  purpofe,  becaufe  tbe  €^enant  batb  a  goob  anb  co' 
lourable  grounb  to  inOit  upon  tbe  Decree  anb  @>utbep,  anb  con* 
fequentlp  tbere  id  no  toilful  f  oifeiture. 

€be  iLojb  Cbief  'Baron  agreeb,  Cbat  if  it  be  a  boubt,  aitb  tbe 
tenant  gibed  a  probable  Eeafon  to  ma&e  it  appear  tbat  no  moje 
fdbue,  tban  bibatbe  i$  reabp  to  pap,  'tis  no  forfeiture;  but  tbe 
JLato  in  general  piefumed  tbat  tbe  fine  id  incertain,  if  tbe  contra* 
cp  id  not  ibeuieb;  nobiif  tbe  Cenants  boubt  m  arife  upon  tlje 
cquitablenefd  of  tbe  fine,  in  fucb  cafe  if  be  cefufe  to  pap,  'tid 
a  forfeitures  but  bere  it  biad  bibetber  it  (ball  bepaib  acco^bing 
to  tbe  computeb  o;  impjobeb  balue,  anb  tberefo^e  beindinebtbat 
tbe  Action  bioulb  not  lie. 

Cbe  Ciremplifiication  of  tbe  Decree  biad  offereb  to  be  reab, 
bJbicb  being  oppofeb,  S>erfeant  Maynard  info?meD  tbe  Court  tbat 
notbing  biad  mo|e  ufual,  tban  to  reab  a  Sentence  in  tbe  €C'- 
clefiafiical  Court,  o|  a  Decree  in  Chancery  ad  Cbibence  of  tbe 
fact :  It  being  allouieb  to  be  reab,  tbe  Council  foi  tbe  Defcn* 
bant  took  notice  tbat  tbe  CommilTion  biad  tberetn  mentioneb 
bibicb  b)ad  returneb  into  Chancery,  anb  burneb  b)ben  tbe  Sic 
Clerkd  €)ffice  bias  on  fire,  in  tlje  pear  16 18.  but  a  Duplicate 
tbereof  biad  probuceb  tobicb  tbe  Defenbant  bao  from  tbe  ^eit 
of  tbe  Harveys ,  anb  fo  tbe  @)urbep  biad  praieb  to  be  reab , 
bJbicb  bias  opopfeb  bp  %it  WiUiam  Jones ,  fo?  be  faib  tbat  it 
biad  no  Duplicate,  tbe  Commilfionerd  Bamed  being  all  biiitten 
biitb  one  O^nb,  anb  no  proof  being  mabe  tbat  it  b)as  a  true  CO' 
pp  of  tbat  b)bicbb)ad  returneb  s  belikeuiife  obferbebupan  tbereab< 
(ng  of  tbe  Decree,  tbat  it  teas  an  Cbibence  fo?  tbe  plaintiff,  be= 
caufe  if  tbere  ^a\i  been  a  fetleb  Eule  for  papment  of  tbe  fines, 
t^ere  IM  been  m  occaOlon  to  feek  relief  in  Cquitp,  anb  tbat  tbere 
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m&  no  tearon  t^at  tlje  DeEenDant  QjoulD  come  into  a  Court  of 
latD  to  pioDe  fuci)  SiettlEttiEnt  bp  a  Decree  in  Chancery,  fo?  if 
tl)etc  be  fuel)  a  Decree  IjisEemeop  is  proper  t^erci  befiUciS,  tfte 
Decree  it  fclf  onip  mentions  tlDe  pears  ualue,  tufiiclj  tuas  to  be 
fctleD  6p  t&e  Commiffioners,  ano  toljicl)  Ije  faiu  tuas  ncDer  none, 
fo  tgat  tDe  Decree  Wtl)  appointed  tlje  Commtflton  toas  not 
compleateD)  anot&erefoje  being  but  eicecutojp,  is  of  no  fojce  mti 
In  €quitp» 

€&e  Court  toere  Doubtful  in  tlje  matter,  anD  OSaron  Thur- 
land  faiD,  €()at  no  Mon  of  Debt  tuoulQ  lie  fo^  tijts  fine ,  be^ 
caufe  it  tuas  neither  upon  tlje  Contract,  no?  as  ex  quafi  contraftu  < 
Xut  as  to  t&at  ©erfcant  Maynard  anftDetED,  Cljat  manp  Eef0« 
Unions  {jaD  been  mane  in  Ijis  time  of  Cafes,  tti^ercin  tfje  ^ID 
OSooks  ttJere  (ilent, 

dpon  t6e  iBliole,  tlje  Court  tSougljt  tfiis  to  be  a  p?oper  Cafe 
toi  Cquitp,  ann  fo  nirecteo  a  lurout  to  be  toitMiun,  to^icf)  mu 
accoiOinglp  none* 


^  '^S-^'-'-iX^  ■  '-^- 
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Addifon  uerfus  vS/r  John  Otway. 

113   a  fpecfal  detWa   in    Ejeaione  firms  ,    t^e   Cafe  luasf  A  Parifh 
t|)u0 ,  Viz.  Cfiece  ftjajs  tlje  aJiU  of  Rippon,  aim  tfie  pa*  and  a  vm 
t\^  of  tfie  fame  laame?  ann  lifeetnlfe  tlie  m\\  of  Kirk-  within  the 
by,  anD  tfie  patiflj  of  t6e  fame  jI5ame  m  tJje  Count?  of  Parifh  of 

York.     atlD  Thomas  Brathwaite  MXi^  Ccnatlt  lit  Call  Of  tlje  ^^e  fatns 

lanU0  in  quefifon ,  Ipmg  in  tfie  faiD  ipacifljeg  of  Rippon  ano  ^^"^^ '  * 
Kirkby  ;  WD  bp  "Bargain  ann  ©ale  conijep  tlje  fame,  Iptng  (as ,- r^^'^'^X 
in  trutt)  t^ep  Diu;  in  tfie  parifljeg  of  Rippon  ano  Kirkby ,  to  of  Unds  in 
t&e  intent  to  mafee  a  Cenant  to  tfie  Precipe  in  ojDec  to  fuffec  a  theViii,and 

Common  Recovery,  anD  tfietebp  Ije  HiU  Covenant  to  fuffec  tIjeintheDeed 

fame,  to^icfj  Eecotiecp  toa^  aftettuartg  fuffeteD  of  lante  in  Rip-  to  lead  the 
pon  aim  Kirkby,  but  notfj  not  fap  C'a0  be  otigbt)  in  tbe  pa=  ufes,  the 
riflijes  of  Rippon  anti  Kirkby;  anu  tbe  aietDict  in  effect  founn,^^"'^'^"^" 
%W  be  bao  no  Lantis  in  tbe  mm ,  but  fartbec ,  tbat  it  toag  "I!?'  {.'-^ 
tbe  intent  of  tbe  15>ai:tie0,tbat  tbe  lanti0in  tbe  panfl)e0  iboulD  one  con- 
par0  5  ann  lubetbec  tbep  (bouiu  o?  not  tDa0  tbe  CluEflion  f  veyance, 

3It  b3a0  faiD  fo?  tbe  Defentiant,  Cbat  bp  tbis  annenture  anH  and  the 
Common  Eecoberp  tbe  lantf0  sobicb  lie  in  tbe  fain  19atifljC0  Lands  in 

fljall  paf0»  the  Parift 

I.  euppofing  tbf0  to  be  in  tbe  Cafe  of  a  ©?ant,  tbete  if  tbe  uK 
m\\  i0  on{p  namen,  pet  tbe  lanti0  in  tbe  patiO)  of  tbe  fame        '^  '^°' 
iI3ame  fljall  paf0,  becaufe  tbe  ^?ant  of  eberp^an  Iball  be  tafeen 
ficonpa  apinfl  bimfelf,  Owen  Rep.  6 1. 

©0  Mjei-e  pact  of  tbe  lLanti0  lie  in  B.  ann  tbe  iS^ant  i0  of 
all  tbe  Lanbs  in  D.  all  tbe  lanii0in  tbe  pariflj  of  D.  ibaHpaf0, 
becaufe  in  tbat  Cafe  tbe  panfb  fljali  be  intenneo  j  ann  if  tbe 
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Poftea  Barker  ttlXO  hZ  tl)US  tO  3  <^|ant  a  fortiori  lit  tfjC  CafC  Ol   3  CCmmOn  EC' 

^ndKsit.      coljerp,  luDicb  is  tlje  Common  Micaiice  of  tijelanti. 

2,  C6e  GlctOirt  IjatO  founD  tfiat  tlje  2:)efEn5ant  fjaD  no  Lantiis 
in  tlje  diafs  of  B-ippon  ano  Kirkby,  anil  ti)z  Court  luui  not  tn-- 
tenti  tljat  Ije  !jaB  anp  tljerr,  if  not  founo  ■■>  fo  tijat  noting  paf= 
fess  b?  tije  Eecotiecp,  if  t&e  lanoss  in  tlje  pacifljes  ido  not  pafs, 
toljicl)  10  contrarp  to  ti)t  intention  of  t&e  pattieis,  anD  to  :l)e 
Eule0  of  lam  in  t!)e  Itfee  Cafesi  3  fo?  if  a  ^an  DEUifetS  0!t  D(0 
3Lanc&'  in  Dale,  anD  (jatlj  botlj  jFcEE=Ijoio  ann  leafe  ijolD  tijece, 
ijp  tfti's  DeDlfe tlje f tEcljoin  onip  palfEp,  but  if  no  ifreeljoio tfie 
JLEafEg  fljaU  pafg,  Cro.  Car.  295.   @)o  anjutiffEti  in  tf)E  CafE  of 

Rofe  <2»^  Bartlet,  fo?  OtljCttMlfe  t|)E  COiH  toOlliO  tiE  DolD. 

3«  €i)E  Ipatiflj  ants  (Kill  fljaU  be  botl)  intEntiED  to  fuppo^t,  a 
dial  alrEanp  ban ,  as  tubecE  a  Venire  facias  ougbt  to  ifltiE  ftom 
tbe  parlib  of  Dale,  anti  it  luasJ  atnacDEti  ftom  Dale  jycnEtallp, 

*  I  Roll  Rep  '^^^  ^^^^  EnOUgb,  *  I  Roll.  Rep.  27.  A  fortiori  tO  fuppO|t  a  Com« 

21,27,195.   mott  EECobetp,  tobicb  basialtnapg  bEEn  fabotirablp  intEtpjEtED, 

Hob.e.iGro.  ano  pet  a  neui  Ccpal  toill  bclp  in  tbe  one  cafE,  but  a  £^an 

"*  ^'  cannot  commann  a  UEtu  EEcobcrp  tobEn  be  Mil  3  ano  tberefo^e 

tbe  33ut!gES  ufuallp  gibe  3luiigmEnts  to  fuppo^t  ann  maintain  Com^ 

nton  EECoberiE0,  tbat  tbe  inbetitancES  of  tbe  ©ubjiErt  niigbt  be 

p^EfetbED  h  fo?  if  tbere  be  Cenant  in  Cail,  tbe  Eebetfian  in  jTee, 

0?  if  OBaton  anu  f  EmE  fuffEC  a  EECobEtp,  tbis  iis  a  bat  of  tbe  Ee» 

.     iiEtfioH)  anti  tbe  K^omt,  anQ  pEt  tbe  intEnOEb  EecompEUce  couID 

not  go  to  eitbetj   Pi.  Com.  515.  2  Roll.  Rep.  67.  5  Co.  Dormer's 
Cafe. 

.  4»  €be  3Iutp  babe  founb  tbat  tbe  intention  of  tbe  pactiES 

toais  to  paffs  tbe  jLanb0  in  tbe  patifijee,  tobtcb  SntEution  dm 
bE  equibalEUt  to  tbe  Uiom  Csmitteb :  ^nb  fo?  tljat  ibcrs  10  a 
notablE  CafE  in  2  Roil.  Rep.  f.  245.  tobece  tbe  intEnt  of  tbe  pac« 
tits  fabEb  an  CxtinguifljmEnt  of  a  EEnt  Cbe  CafE  UJn0,  A. 
wiaitES  a  leafE  fo?  pEacg,  rEnb?ing  Eent,  anb  tben  gcant0  tbe 
EebEcfion  fo?  40  pear0  to  B.  anb  c.  tubicb  be  aftErU)arD0  con^ 
UEpeb  to  tbEm  anb  tbEit  f?zk$  b^  TBargatn  anD  ^alE,  anD  cO' 
ftEnantED  to  i£bp  a  jFinE  acco?Ding!p,  to  ttiafec  tbem  CEnant0  to 
tbe  Precipe,  to  fuffec  a  Common  EECobcrp  to  anotber  (I3fE  5  tbe 
•Bargain,  jFine.  anb  EEcoberp  biece  all  EtECutED,  anb  it  m^  aD-- 
I'ubgED  tbat  tbep  mabE  all  but  oue  ConbEpancE ,  anD  tbat  tbe  Ee-- 
BEcOon  &ia0  not  DEfttopED,  anD  bp  confequcncE  tbe  Esnt  not  EWin= 
euifljED,  fo?  tboiigbtbeT5argaino?  mfgbt  intEnb  to  bEfftop  tb£  Ee. 
aetfion,  hp  mafeing  tbi0  tS5?ant  to  tbem  auD  tbeit  Cpeit0,  pEt  tbe 
'BacgainEE0  coitlD  nebEc  babE  fucb  IntEution,  anD  tbougb  tbep 
fijEte  noto  fElfeD  to  anotbec  die,  yn  bp  tbe  ©tntutE  of  21lill0, 
tWt  fo?met;  Eisi)t  10  fat^eb  tobicb  tbep  bab  to  tbeiu  proper  me:, 
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anH  tSetc  intention  being  onlp  to  make  a  Cenant  to  t&e  Pre- 
cipe, tl)s  Statute  ajallbe  fa  conncueD  tijat  t&e  intent  of  titput- 
tie0  (ball  {fanD. 

5.  Cbe  lanD0  in  tbe  pariOjes  pafs,  becaufe  tbe  DeeU  anti ,  Anderf.  s?: 
Common  Recobecp  mahe  but  one  ODonbepance  ano  ^{Tucance  in 

tbe  tmh  ano  tberefo?e  a0  a  Conatuction  iis  not  to  be  maDe 
upon  pact,  but  upon  tbe  tobole  Deeb,  fo  not  upon  tbe  DeeQ 
02  Eecobetp  alonej  but  upon  botb  togetber,  2  Co,  7  5.  lo?b  Crom- 

wel's  Cafe. 

6.  'Cis  tbe  agceement  of  tbe  pactie0  tobicb  ffobecns  mnt0  A„tta 
ano  Eccoueties,  anu  lanbg  Iball  pafis  bp  fucb  I3ameis  as  ace 
agceeb  betloecn  tbem,  tbougb  fwcb  Barnes  ace  not  p?opEc  5  and 
tbecefo?e  a  fine  of  a  lieu  conus  is  gooD,  tbougb  neitbec  ^ill  oj 
pacilb  IS  nameu  tbecein,  Poph.  22.  i  Cro.  270, 276, 693.  2  Cro. 

574. 
So  if  a  fine  be  lebieb  of  a  Common  of  palfuce  in  Dale,  'ti^  cro.car.  308. 

gOOD,  tbougb  Dale  be  neitbEC  ^lill  01  Camlet,  01  lieu  conus  out  sid"i5o  "gi 
of  a  ajill  2  R.0II.  Abr.  f.  19.   So  in  Sic  George  Symonds  biS  Cafe,  Antea  ' 

Lanos  as  patcel  of  a  ^anno?  mete  abjuDgeb  to  pafs,  tbouglj 
in  tcutb  tbep  toece  ufeb  bJitb  tbe  ^ano?  but  ttoo  peacs  5  anb  tbe 
ceafon  of  all  tbefe  Cafes  is  becaufe  it  toas  tbe  ^gceement  of 
tbe  Pacties  tbat  tbep  ajoulQ  pafs. 

Objeft.  If  it  be  objEcteb,  Cbat  all  tbefe  9utbo?itics  ace  in  Cafe0 
of  fines,  but  tbe  Cafe  at  15at  is  in  a  Common  Eecobecp,  lobicD 
mafees  a  gceat  biffecence. 

Anfw.  Cbe  p^oceebings  in  botb  ace  amicable,  anb  not  abbcc« 
Catp,  anb  tbecefoie  as  to  tbis  pucpofe  tbece  is  no  biffecence  be« 
tiueen  tbem,  anb  foj  an  autbontp  in  tbe  point,  tbe  Cafe  of  Le- 
ver and  Hofier  uias  citcb,  ttbicb  bias  aofubgeb  in  tbis  Couct, 
Trin.  27  Car.  2  m^ittz  tbc  ductlion  toas,  tobctbcc  upon  a  Com'  ^"«''- 
mon  Eecobecp  fuffeceb  of  lanos  in  tbe  Cottin  of  Sale  o?  tbe  li- 
bectp  tbeceof,  lanbs  Iping  in  Dale,  being  a  biflinct  ^ill,  in  tbe 
PaciO)  of  Sale  fljouio  pars  01  not  ■-,  anb  aftec  bibets  teguments 
it  tnas  allobieb  to  be  mil  enougb,  being  in  tbe  Cafe  of  a  Com^ 
mon  Eecobecp:  9nb  fo  ftjas  tbe  Cafe,  Pafch.  16  Car.  2.inB,  R. 
3ln  a  fpecial  (Hccbirt  tbe  Cafe  bias,  Cbat  Sic  Thomas  Thion  be* 
ing  feitcb  of  tbe  ^anno?  of  Buckiand  in  Call,  anb  of  ttoentp 
^cces  of  lanb,  caileb  anb  itnofon  bp  a  pacticulac  name,  \s}f)itfi 
ttoentp  3cce6  of  lano  ioece  in  Ed.  tbe  6th's  time  ceputeo  patcel  of  ^"'-  '^''• 
tbe  faib  ^anno?,  anb  alttiapsufeo  Uiitb  its  folb  tbe  faib  #att. 
no;  anb  all  tbe  lanbs  ceputeo  paccel  tbeceof,  tottb  tbe  ^ppuc< 
tenanceSj  of  bJblcb  be  too  fuffec  a  Common  Eecobetp  -■,  anb  it 
teas  abfubgeb  upon  gceat  conGbecation,  tbat  tbougb  tbe  Eeco< 
beep  bib  not  mention  tlje  ttoentp  9cces  pacticulatip,  pet  it  m 
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tacfe  tlje  (Sntail  tljeteaf,  ijecauCe  t&e  Snoentucc  tofjtcf)  icaUsi  t&e 
CJCe0  of  tfje  Kecoftetp  mas  of  t&e  laims  ceputeo  parcel  tftcce- 
of,  01  enfopeB  luitf)  it,  aim  t&at  tf)e  fto?tnE(is  in  tlje  Eecouccp 
tuas  tuell  fnppUeD  bp  tfie  DceD  5  in  toljiclj  Cafe  t&e  Couct  tnete 

gUtDeD  bp  tlje  tEfOlUtion  in  Sic  George  Sytnond's  Cafe.  Vide  6  Co. 
%iY  Moyle  Finch's  Cafe. 

Cf)E  iautljo?itiE!3  againft  tlji0  ©pinion  ate  ttoo* 

Antea    Lever       '♦  ^^^t  Of  Stock  verfnsFoK,  CrO.  Jac.  I20     Cfiece  fiJCCe  ttOO 

^;;rf  Hofier.  m\l0,  Waitoti  anU  Street  in  t^E  paciOj  of  Street,  ant!  a  iFine  mu 
mm  of  lanDS  ill  Street  5  it  tua0  an^ungeti  tfiat  tlje  lanris  in 
Walton  Din  not  paf0  bp  tljts  fine* 

"But  t&ete  i0  anotftet  Eepojt  of  tfiis  beep  Cafe,  bpmp  loiH 
Cbief  3iuaice  Roll  in  610  Abr.  tit.  Grants  54.  sufjece  'ti0  faiD,  if 
t^ete  be  in  tlje  Countp  of  Somerfet  tije  (Kill  of  Street,  anti  tfje 
Clill  of  Waltham  tuitljin  tlje  pariaj  of  Street,  anD  a  ^an  being 
feifeti  of  lanD0  in  tfie  dill  of  Street,  ann  of  otbec  tmm  in 
tjje  (Hill  of  Waltham,  all  bJitljin  t&e  l^atiaj  of  Street  5  antJ  fie 
•Bargains  ann  ^e\\^  all  W  lanns  in  Street,  mr^  fiabing  Cotie* 
nanteo  to  lebic  a  fine ,  notlj  acco?tiinglp  leuie  it  of  lanns  in 
Street,  anil  liotl)  not  mention  eitljec  in  tlje  Jntientuce  o^  in  t&e 
fine  anp  lantiis  in  Waltham,  tfie  lanns  Iping  tfjere  fljall  not 
paf05  from  tnbicf)  Eepojt  tfiece  map  be  a  fait  3!nfecence  maue, 
€;6at  it  U)a0  tlje  lo?o  Rolls  fiig  ©pinion ,  tljat  if  Waltham  jjaD 
fieennametintbeannentuce,  tfiousfi  not  intfieiTine,  tfieJLanDjS 
tnouin  Ijabe  palTeo  5  ano  in  tW  Cafe  tlje  patiajes  ate  namen 
in  tfie  anoentuce  of  OBatgain  anb  Sale ,  but  bcfibes  in  tljat  Cafe 
t6e  J^attp  fian  Lanbs  bot&  in  Street  ann  Waitham,  anb  fo  tfie 
Conbepance0  mete  not  in  bain,  a0  tfiep  mud  be  Ijete  if  t|)e  lanti!$ 
in  tbe  pacifljE0  50  not  paf0. 

2.  Cbe  Ot&eC  Cafe  i0  tfiat  of  Baker  and  Johnfon  in  Hutton  to6. 

Antea.  ^yj  jgjjj  ^j^gfg  jj5  qyjjg  jtffetcnt  from  tfiat,  becaufe  tfiete  mas 

neitfiec  2Iill  o?  patifl)  nameb  in  tbe  3inbenture  s  but  ijere  tlje 
Snbentute  mas  cigfit,  fo?  tbe  nanus  ate  mentionco  tljecein  ta 
lie  in  tbe  patiajes,  &c.  anb  fo?  tljcfe  Eeafons  3luogment  mas 
pjapeu  fo?  tlje  Defenbant* 

TO0  Cafe  mas  aftecmatbs  arguen  in  Michaelmas- Cetm  fol-- 
loming,  bp  giEtf'eant  Pemberton  anD  Maynard  fo?  tlje  Plaintiff, 
mijo  faio, 
Ex  parte  ^g^t  tl)e  ©obevnttient  of  tfiis  illation  mas  (Scclefialfical  ann 
^"®^*  Cibil  5  t&e  Ccclefiaftical  tuns  bp  parittjes,  ann  tlje  Cibii  bp  dills  s 
Cliat  a  patil^  is  conllituten  b]^  tlje  CccleQaflical  pomet ,  ann 
map  be  alteten  bp  t&e  i^ing  ann  ©?binarp  of  tfie  place ,  tbat 
tfie  patfon  mas  fupetintennent  of  tlje  PatiCd,  ann  tfie  Confta« 
hlz  of  t\)Z  M\i  mijicg  mas  alfo  confiituten  bp  tiie  Cibil  ^agi- 
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ficate  5  ann  from  Sence  it  is,  tljat  in  real  MO110  Mjiclj  are  an. 
Uerfarp,  LanDS  ougOt  not  to  be  DemanDen  as  iptng  in  a  pariflj, 
l)Ut  mitljin  a  21111,  tijat  being  tlje  place  fenoiun  to  tlje  €iWl  3!U' 
tistiiaion  5  ano  if  a  Ccefpafs  MjicD  is  local  be  lain  at  Dale  ge= 
nerailp,  tfjete  being  botO  tbe  pariflj  anQ  €1111  of  Dale,  tlje  p^ooE 
of  tlje  Crefpafs  none  in  tlje  pnrifl)  is  not  ^q^'q,  Iq\  it  mutt  be 
at  m  ^iU 

Cljep  agteeD,  tfiat  in  conbeping  of  lanus  a  fine  o?  Common 
Eecouerp  of  lanus  in  a  Pariflj  o?  Lieu  conus  vuas  goou,  2  Cro, 
574.  Q^ut  if  tljere  be  botlj  a  dill  ann  a  pariflj  of  tlje  fame  iOame 
anu  (eberallp  bountieD,  if  tbe  dill  be  onip  nameo  mitljout  t^e 
parifl),  not!)uig  uotlj  pafs,  but  tobat  is  in  tbe  dill,  becaufe  tobere  a 
pl^ce  is  alletigeo  in  plcatiing  it  muff  be  of  a  dill,  Moor  710.  iinft.  iiy.b, 

2  Cro.  121. 

att^^tSls  teas  tlje  ancient  luapof  riemanbing  lanbsin  a  Pre- 
cipe quod  reddat,  becaufe  Of  tbe  l5oto?ietp  of  dills  from  UJbence 
Vifnes  Bo  atife  5  auD  beceufe  tbe  dill  is  moje  particular  ano  of 
moje  cettatntp  tban  a  pariflj,  anD  tbErefa2e  'tis  requifite  tbat  tbe 
2Deman5ant  fljoulD  be  ijerp  particular  iw  W  Demano,  tbat  tbe 
Cenant  map  KnoU)  bom  to  malte  bis  Defence,  anD  tbe  €)beriff  of 
loljat  to  Deliber  polTeflion. 

OScfiDes  a  dill  is  mo?e  ancient  tban  a  Pariflj,  anD  lanDS 
babe  been  oemanDeD  taitljin  tbem  time  out  of  mino,  fo  tbat  tbe 
DemanD  (toben  'tis  Doubtful  of  tnbat  'tis  maDe)  fljall  be  fup- 
pofeD  of  tbat  UJljicb  is  moll  ancient  h  anD  fucb  Conffruction  is 

tnoff  conformable  to  tbe  llUe  Cafes,  fO|  Additio   probat  Minori- 

tatem  5  auD  tbcrefo?e  if  f  atber  auD  %m\  are  botb  of  one  Jl^ame,  *  in  a  Tra- 
anD  mention  is  mabe  of  one  toitbout  an  aDDition  cf  Junior  tbe  ">  ''^^  ™^^^ 
Lain  tnteiiDS  tbe  fatber ,  fo  tbe  dill  being  mo?e  ancient  tban  tbe  '^^ '"f Pi^^^ 
pariflj,  tbat  fljall  be  intenbeD  if  tbe  pariflj  is  not  nameD.  Parilh  be 

3In  2   Anderfon  124.  Hartwel,  Rode  anD  Afhen  tuere  federal  not  named, 

dills  in  tbe  pariflj  of  Rode,  tbe  iiing  granteD  all  bis  Cptbes  becaufe 

in  Rode  anD  Aflnen  in  tenura  Richardi  Wake,  auD  at  tbe  time  Of  Vills  are 

tbe  ^?ant  tbe  Cptbes  of  Hartwel  taerc  m  tbe  Cenure  of  Wake ;  known  at 

it  teas  aDJUBgeD  in  tbe  Ring's  Bench  tbat  tbe  Cptbes  in  Hartwel  the  Com- 

DiD  pafs,  hut  tbat  SuDgment  luas  reberfeD  in  t\)z  Exchequer  !^°"  ^^^^^ 
Chamber,  becaufe  Rode  coulD  uot  be  *  iuteuDeD  a  parilb  anD  fo  rifherthoS 
to  ccmp?£b£nD  Hartwel,  but  muff  be  intenDcD  a  dill  Dillina  from  were'con- 
a  pariflj ,  anD  fo  tbe  Cptljes  of  Hartwel  being  alfo  a  dill  coulD  fticuted  by 
not  pafs  h"^  tbe  ©rant  of  tbcm  in  Rode  5  tljis  alfo  tons  tlje  ©^  theCoun- 

pinion  of  Popham,  Owen  60.     OdUt  Gawdy  aUD  Fenner  fticrc  Of  cilofL/ow, 

anotljer  ©pinion*  •^"^'cis  o- 

as  to  tbe  finDing  of  tbe  3!urp,  tbat  botb  not  bclp  if  tbe  Ee-  tiiet  wife  in 
coberp  be  not  full,  fo?  tfiep  map  eicpouuD,  but  tbep  cannot  en^  Grants. 

large  ^""'^ 
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large  eacfj  OtljeC  ;  31"  a  Formedon,  nient  comprife  (U  tljE  EeCO?ll 

ann  not  U)&at  is  canip?ifeti  in  tlje  OeeO  (is  tije  pica*  Cfjingg  upon 
a  Ecco2ti  arc  open  to  t&e  Oieuj  of  all  people,  but  a  DceD  f0  a 
pocltet  Eccojo,  ano  tlje  perfons  tiiljom  it  concernetfj  cannot  come 
at  t&e  flg&t  of  it  ^  fo  ifincs  are  open  anu  to  be  feen  bp  all,  ann 
,  are  to  be  pioclatmeD,  out  accojuing  to  tbis  Sntctpjetation  OfifDss 
^oulD  be  alfo  p?oclaimeD, 

gnD  tbere  10  a  mantfeft  difference  between  tbinB0  conteineH  fit 
a  jfine  ann  in  a  D&D  ■■>  fo?  a  fine  of  a  Cencment  10  not  gooti, 
but  a  Deeti  of  a  Cenement  10  foell  enougb)  but  tutli  not  belp 
tbe  fine ,  anu  tbetefoje  ^en  fljouio  not  go  out  of  tbe  Euleg  of 
tbe  iato  to  belp  a  ^iflake :  f  o?  tDbiclj  Eeafong  tbep  pjapen 
3!uDgment  foi  tbe  plaintiff. 

Xut  tbe  tobole  Court  mere  of  ©pinion  tftat  tbe  ianb0  in  tlje 
Parifbe0  m  tuell  paC0  -■>  fo?  a0  f  ine0  anu  Eecobecie0  m  groto  fit 
ufe,  ann  are  nob)  become  Common  ^ffurance0,  tUp  are  to  be 
faboureQ  in  tbe  lata :  anb  it  batb  bo^n  a  Eule,  tljat  eben  in 
tioubtful  tbing0  Conficuction0  fljall  be  matte  to  fuppojt  a  DeeD  it 

pOfftblC)  Ut  res  magis  valeat  quam  pereat,  Co.  Lit.  183. 

QBp  Rippon  generally  tbe  SliH  IbaU  be  intenbeb,  but  ftabitur 

praefumptio  donee  probetur  in   contrariutn,  aUH  tbat  is  p?ObeD  bp 

tbe  Deen  inbicb  ll)eto0  tobete  tbe  ianti0  Ijje* 
Indenture  "Botft  tbe  Snbenture  anb  Eecoberp  being  one  Conbepance, 
by  an  In-  mutt  be  ejpounneti  fo  tbat  eberp  part  map  ffanb ,  befibe0  'ti0  ap« 
fant  to  de-  patent  bp  tbe  intent  of  tbe  partie0  (tnbicb  tbe  31urp  babe  alfa 
Clare  ufes  founb)  tbat  tbe  £anb0  in  tbe  parilbe0  ffjouiD  paf0. 
SecnverV"'  ^n  tfic  Cafe  Of  Brock  afid  Spencer  a  Crefpaf0  ft)a0  laiD  in 
mike  but  ^^""fly'  ano  it  ttJa0  not  faio  tobetber  m\\  o?  patifb  5  tbe  De« 
one  Con-  fcttbant  picabcb  tbat  tbe  Lanbs  mere  belD  of  tbe  spanno?  of  Mar- 

veyance,     den  in  tbe  Patifb  Of  HurOey,  &c.  auD  tbe  Venire  Facias  ftiaS  de 
otherwife    Vicineto  onlP)  aub  nOt  de  Vicineto  Parochiae  Hurfley,  anbittDaSi 

he  might   atJjubgeD  goob,  fo?  tbe  2JiU  anb  tbe  parilb  Iball  be  miberffooD 
avoid  It  as  fj,  be  tbe  fame. 

Deed  bir  ^     ^"^  ^^  '°  ^^^^  putpofe  tbcp  toete  all  of  C)pinion  tbat  tbere 

Infancy:     b)a0  uo  tiffereuce  betbieen  a  fine  anb  Eecoberp  5  'ti0  true,  tbe 

Hob.  f.  6.     latD  o?{ginal{p  toob  notice  of  a  ajill  onlp,  becaufe  tbe  bibiftoii 

»cro.675.    of  g  Couutp  luto  parilbe0  b)00  of  Ccclefiallical  biffribution; 

but  nobj  bp  p?ocef0  of  time  tbat  biainaion  10  taken  notice  of  in 

in  Cibil  9ffair0  ^  anb  tbe  lato  batb  great  tcgarb  to  tbe  eifage 

anb  p?actice  of  tbe  people,  tbe  ILatu  it  felf  being  notbing  elfe 

but  common  Qlfage,  bJitb  tobicb  it  complie0,  anb  alter0  luitb  tbe 

erigcncp  of  affair0  ■■>  it  ms  but  latelp  tbat  tbe  Curators  mm 

put  tlie  mop  Pariih  into  a  mnt  5  fo?  if  a  Bote  m&  bclibereo 

to 


^ 
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to  tljcm  cf  tmm  in  tlje  pariflj  of  Dale,  tbep  tifeD  altuapg  to 
niafee  it  of  lanBjs  in  Dale,  till  t6e  Coiiit  o^DeteD  tOem  to  Da 
ctfjei-iuire  5  fo  tfjat  tfioiiQ;!)  tfje  Common  (LUage  Uiag  fo  foimcclp 
'ti&  noiu  ct&ectoife,  anD  tlje  Eeafon  of  t&ingo  cljanetng  tljc  tfjingg 
t^emfeiue^  alfo  cfjange. 

9iiD  if  t!)i9  Eecouerp  ajoniu  not  he  couaruco  to  paf0  tfje 
ILanti0,  tljc  intention  of  t&e  Patties  tuoulD  faiie  •■,  'tis  tcue  tfjece 
is  no  autljojitp  Eicp?cri6  in  tfje  point  to  stiioe  t&is  3uDgment, 
tio^  10  tl)cce  anp  againfl  it  -,  but  if  fuc[)  ajouID  be,  tbe  Opinion 
of  tlje  Court  i0  not  to  be  bounQ  againll  apparent  Eig&t  •■>  ano 
'ti0  fo?  tfje  bonout  of  tfje  Lato  tljat  i^en  ajoulD  enjop  tbeic 
'Batgain0  accojDing  a0  tbep  intenben  5  fo?  tuljicb  Eeafon©  Sung* 
ment  tua0  giben  fo;  tDe  Defenoant. 

GofFe  verfus  Elkin. 

Tf^e  Conbitiott  of  aTBonbtoa©,  Cbatif  tbe  plaintiff ffjall  Affirmative 
real  to  tbe  Defenoant  a  goob  anb  fufficient  Conbepance  piea  where 
in  tbe  taUj  of  IM  lLanD0  in  Jamaica,  ujitb  ufual  Cobenant0  in  it  ought  to 
fttcD  iTiannec  a0  bp  tbe  Defenbant0  dLomxcil  (ball  be  acbtfcb  ■■,  ^e  particu- 
tben  if  tbe  Defenoant  fljouio  tbeceupon  pap  unto  tbe  plaintiff  ^^'■'  ""^^"^^ 
fttcb  a  S)um  of  ^onp,  &c.  tbe  Conbition  fljoulo  be  boio :  3In  Debt  "°^' 
bgougbt  upon  tbt0  TSonDj  tbe  Defenbant  Cafter  ©pec  of  tbe  Con-- 
Hition)  pleaQ0  tbat  ^?.  Wade  a  Councello?  at  LabJ,  bib  abbife  a 
Deeb  of  I3acgain  anb  €)ale  from  tbe  Plaintiff  to  tbe  Defenbant 
ttitb  tbe  ufual  Cobettant0,  of  all  W  ianb0  in  Jamaica,  anb  ten* 
H^eD  tbe  Conbepancc  to  tbe  Plaintiff,  tabo  refufeb  to  feal  tbe  fame, 
anb  fo  bjouio  bifcbarge  bimfeif  of  tbe  Conbition,  t&e  ^onp  be* 
tng  not  to  be  patb  unlef0  tbe  ^ffutance  mabe. 

Co  tbi0  piea  tbe  plaintiff  bemucceb  bp  %ttizmt  George 

Strode. 

I.  Xecaufc  tbe  Defenbant  batb  not  (betneb  tbe  Conbepance, 
anb  an  affitmatibe  piea  ougbt  to  be  particular,  anb  not  fo  ge* 
neral  a0  tbi0  i  fo?  to  pleab  gen^rallp  quod  exoneravic  10  not 
goob,  but  it  muff  be  ajelueb  bob)  ■-,  anb  fo  it  b)a0  abiubgeb  in 

tbe  Cafe  of  *  Horfeman  a»d  Obbins,  tDbere  tbe  CoUbitiOU  U)a0  *  2  Cro.  1&5, 

to  inbempnifie  lanb0  fcom  tbe  pearlp  Kent  of  20 1.  bucing  tlje  359'  365,  s°h 
Demifc ,  tbe  Defenbant  pleabeb  quod  a  tempore  confedionis  ^^co.  \.  l^ 

Icripti  obligatorii  hucufque  exoneravir,  8cc.  l3nb  UpOn  DemUttet  CroXar.  »83, 

80  bete,  it  UJa0  bclb  no  goob  piea^  384.  ^  Leon. 


:i4. 


2«    Zf)Z 


240  Trin.  apCar.  Il.in  Communi  Banco. 

2«  Cge  ^attec  of  t^e  Contiitlon  conGftis  botg  of  lato  aim 
IFatt,  anu  botlj  cuglitto  faefet  out  5  t()e  pjepating  of  t^e  DeeO  t^ 
^attec  of  fact,  anDtl)e  Eeafonat)lenef0  ann  (Halimtii  tijeccof  f0 
#attei;  of  lain,  anD  tgecefoje  tijep  oug{)t  to  be  (et  fojtlb  t&at  tge 
Coutt  map  futiffe  t^toL 

*  Hob.  107.  *  3in  22  E.  4. 40.  Ct)e  Contftiott  of  a  "Boim  tnag,  tSat  t&e  De* 
fentiant  ^ouiu  fljetu  tge  painttff  a  fufftcieiit  Dtfcljatge  of  an  ^tt' 
nuttp,  logo  pleaoen  tljat  ije  tenneteti  a  goon  anD  ftifftcient  DtCc^arge 
in  general  tottljout  retting  it  fo^tD?  it  load  notgoon* 

Mod.Rep.67-  3.  C6epieai0,  tgat  t&e  Sntienture  fiati  tfteutual  CotienantjEf, 
l)ut  Dotf)  not  (et  tbem  fo^tg,  ano  fo;  tfiat  caufe  'ttis  alfo  too  ge* 
necal.  ,      . 

3ln  26  H.  8. 1.  C6e  Conuition  tuas  fo|  tfie  performance  of  Cotje* 
nant0,  one  tugereof  m$,  tijat  !)e  ajoulti  ttiai^e  fucD  an  €(tate  ta 
'  t|)e  plaintiff  ae  tie  ODoancil  fljaulD  anwfe  :  C&e  Defenuant 
pleanen  tgat  |)etitD  nta^e  fuclj  Coniietance  ad  ti^e  Council  of  tge 
plaintiff  m  aDDife,  anD  t|)e  piea  m$  ijelD  ill  ano  too  general, 
becaufe  be  fb^toeii  not  tbe  Batute  of  tbe  ConbepancC}  anti  pet 
performance  toad  pleatieo  accojtiing  to  tbe  Cobenant* 

OBut  nottoitbflanbing  tbefe  €j:ception!E5  tbe  biljoie  Court  loere 
of  ©pinion  tbat  tbis  piea  tuad  goon  5  fo?  if  tbe  Defcnbant  ban 
fet  foitb  tbe  bJbole  Deen  verbatim,  pet  becaufe  tlje  lanti0  ate  in 
Jamaica,  auti  tbe  Cobenant0  are  intenbeo  fucb  as  ace  ufua! 
tbere,  tbe  Court  cannot  iutige  of  tbem,  but  tbep  mutt  be  trien  b^ 
tbe  3iucp* 

pt  batb  fet  fo?tb  tbat  tbe  Conbepance  teas  bp  a  Deen  of  TSaC' 
gain  ann  @ale,  inbicb  is  uieU  enougb  ■-,  anb  (a  it  ban  imn  if  bp 
^rant,  becaufe  tbe  lanbs  Iping  in  Jamaica  pafs  t^  ^imt,  ann 
no  liberp  anb  @>eifin  is  necelTacp  •-,  it  anp  Cobenants  biere  m^ 
reafonable  anb  not  uiual  tljt^  are  to  be  fbeUiet)  on  tbe  otber  iibe : 
3nb  fo  lubgment  tnas  giben  fo?  tbe  Defenbant* 


Spring  verfus  Eve. 


DCBC  upon  tbe €>tatute  of  29  EUz.  cap  4.  bptbe  ©bcriff 
fo?  bis  f  fes  fo?  fcrbing  of  an  Crecutton  i  9ftcc  23ecDf(t 


Verdid 
cures  the 

mifrecitai  fp^  jjjg  pgintiff',  it  ftiflS  HioDeD  in  an  arrcft  of  liitigmcnt  bp 
of  the  "Sr-  ®ff  J^ant  Peruberton,  buniik  tbe  time  of  boitJing  tbe  pacliamcnt 
fionofPar-  ^^^  mif'teciteD,  being  miltafeen  in  botb  tbe  ©tatute  "Boofes  of 
liament.  Pouiton  aub  Keble  as  It  appcaccD  bp  tbc  Parliament  Eoiu  tubere' 
upon  3lubgment  toas  ifaieo  till  tbis  Cerm  b  ano  tbe  Court  ban 
Copies  out  of  tbe  Slolls  of  tbe  time  mbcn  tbe  parliament  toas 

belo, 
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lelD,  anD  tftep  uiere  all  cleat  of  Opinion  tfiat  t&e  time  m&  mff« 
taken  (n  tlje  Declaration,  anD  fo  ace  all  t&e  pjcfioenta  5  fo? 
tfje  Plaintiff  Ijere  DcclaceD,  tijat  t&is  €)tatutc  m&  maoc  at  a 
©clfion  of  patUament  ftp  pjo^option  DelO  at  Weitminfter, 
1$  Ftbr.  29  tiiz.  anD  tSece  continueD  till  tlje  DilToUition  of  t&e 
fame  •,  tuljeceas  in  trutlj  tfie  parliament  began  29  Oftob.  ano 
not  on  tlje  15th  of  Februarys  foj  it  tnas  aoioucnen  fcom  tljat 
time  to  tlje  15th  of  February,  ano  t[)en  continueD  till  it  toa0 
UiflolueD, 

^P  lo?o  Coke  in  6!0  4th  Fnftitutes  foi.  7.  tafeejS  notice  of  t6i0 
miflaUe  in  tbe  p^intco  'Bookis* 

TSut  tf)e  Court  toece  all  of  ©pinion,  tfjat  tljouslj  it  toas  miO  Curia. 
taken  anooug()tto  ijaue  been  otljecluife,  pet  being  after  *  flJetOict  *  Dyer  95:. 
'tis  tnell  enougb,  ann  tbecatbec  becaufe  ttiie  is  a  particular  Sstyg^^^j;;^* 
of  parliament,  anofo  tDeparenot  bounn  to  tafee  notice  ofitspi.p/Br.Abr. 
ann  tberefo?e  if  ic  be  miff'aken  tlje  Defenoant  ougljt  to  ijaDe^^-^"'- ^7- 
pleaDen  Nui  tiel  Record  5  but  fince  J)z  batlj  aomitteD  it  bp  pieati* 
fng  tfiep  mi  intenti  tbat  tbere  i&  fucb  a  Statute  as  tlje  plain* 
tiff  Uti  allengeD,  anutbep  couin  not  iuQiciallp  take  notice  of  tiDe 
contrarp* 

€be  Serjeant  perceiving  tbe  Opinion  of  tbe  Court  nefireti  time 
to  fpeak  to  it  being  a  neto  point,  anD  tolD  tbe  Co^ttt  tbat  tljep 
ougbt  to  take  notice  of  tlje  Commencement  of  pjibate  Mfij 
toljicb  t|)e  toDole  Court  DenpeD. 

ann  t6e  Cfiief  Juftice  fain,  tfiat  tbep  tuere  not  bouno  to  take 
notice  of  tbe  Commencement  of  a  general  9it,  fo?  tlje  Court 
toas  onlp  to  eirpounii  it  -•>  anD  tbougb  tbis  IjaD  not  been  in  tlie 
Cafe  of  a  particular  9ct  (tubete  'tiss  clear  tbe  Defennant  ougbt  to 
pleab  Nul  tiel  record)  pet  being  after  (Kecm'rt  tisi  tnell  enougb, 
becaufe  tbe  partp  took  no  benefit  of  it  upon  tbe  Demurrer, 
ant)  becaufe  of  tbe  multipiicitp  of  p^efibent^  tobicb  tvin  tbat 
toap« 

€)0  in  tbe  Cafe  upon  tbe  Statute  of  Cptbe0,  tbougb  it  be 
miffaken,  pet  it  batb  often  been  belb  gooD  h  as  if  an  ^dion  be 
b^ougbt  upon  tbat  @)tatute  fo?  not  fetcing  out  of  Cptbes,  Decla* 

ring  quod  cum  quarto  die  Novembris  anno  fecundo  Edw.  6.  31t 

tnais  Cnacteb,  &c.  antJ  tbe  parliament  began  i  Ed.  6.  anti  ms 
continueD  bp  p?oiogation  until  4  Novembris,  pet  tbiS  batb  of' 

ten  been  belD  gOOD,  anD  MuUitudo  erraatium  tollit  peccatum. 

31  i  an5 
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9nti  tfiouijl)  fit  tW  Cafe  tlje  patlfament  H)a0  aOioumcD,  but 
in  t&at  upon  m  Sitatute  of  Ed.  6.  it  toad  p?o?ogueD,  pet  m  OC&icf 
3ufffce  faiD,  tftat  ais  to  tljtis  puipofe  t()ere  wajs  butlittie  Uiffeccnce 
fiettoeen  an  anfoutitniBnt  anD  a  p?o?ogatfon ;  fo?  an  9Dioutnment 
10  p^opetlp  luftecc  tfte  $poufe  aDjourn  t&emfeliJE0,  ano  a  Pjo^oga* 
t(on  i!S  uiiDen  t^e  i^ing  aDjoutne  tljem. 

•But  Sluflice  Atkins  toubteti  tufjctljec  t&e  Coutt  ougf)t  not  to 
talte  notice  of  t|)e  Commencement  of  a  senecal  ^a,  anD  coulD 
gat)e  bHajeD  tgat  t|)ete  IjaD  been  no  fuclj  cefolution  m  tOere  toais 

fU  t6C  Cafe  of  Partridge  dW  Strange  (n  PI.  Commentaries ;  fo?  t&at 

iz  tuasi  fattsfien  toitD  tfie  atguinent  of  @)ec|eant  Morgan  in  tfiat 
Cafe,  togo  atgueD  asaina  tgat  lluDgment,  ann  IjelD  tfjat  fie,  tDgo 
Doucljeti  a  Eeco^D  ann  iiatiesi  eitljei;  in  t&e  feat  0^  Cetm  Ijati^  failed 
of  ^10  Eeco^n :  'But  fince  tiDete  gao  been  fo  man^  ^utljonti^  Once 
in  conficmation  of  tOat  Cate  Ije  luoulD  fap  not&lng  againtt  it» 

OSut  U  6elD  tbat  t^ete  tDas  a  manifell  siffetence  betfD^n  an 
aDfoutnment  ann  a  prorogation  >  for  an  aoroutnment  makess  a 
@)eflton  continue  -■>  but  after  a  l^rorogation  ali  muff  begin  de 
novo  5  ant)  t&at  an^tiioutnment  ijs  not  altoaps  mane  b^  tbemfeibe^, 
foi  tde  Cfiancellor  fiatD  aDjoutned  tlje  Jpoufe  of  pac0  ex  mandate 
Domini  Kegis  ^  anti  €lueen  Elizabeth  ati|outneii  ti^e  (poufe  of  Com^ 
<}  inft.  7-     nion0  bp  Commifiiton  unDec  tbe  <^reat  S)eaf. 

Mires  verfus  Solebay. 
Servant      TB  a  Special  Clernirt  in  Trover  ann  Converfion ,  tfic  Cafe 

fliall  not  be  1    1030  tt)t0,  viz. 

charged  in    H.  being  polfeffeD  Of  febecal  Sbeep  feilg  tljem  in  a  S^athet  ta 

Trover  for  Alfton,  but  Dio  uot  teliuet  tfjem  to  tlje  denDfe,  ann  aftertnacDg 

Vt^^f  ,     in  tW  utp  spatfeet  tbep  oifcbarge  eacD  otbec  of  tfifs  Conttact, 

Se  Com   ^"^^  "^^  3gc0&ment  U)a0maDe  bctttieen  tbem,  tobicS  lua0,tbat 

mand  of    A'^°"  ^^^^^  ^^^^^  ^^^  ®&^^P  ^^^^  ^"^  bepalf ute  tbem  till  fuc6 

hu  Mailer.  ^  ^^t^^)  ^^^  ^^^^  nwtm  tbat  time  H.  toouiD  pap  bim  fo  mucg 

ebecp  iiBeeti  for  tbeic  pattute^  ann  if  at  tbe  enn  of  tbat  time 

(tben  agccen  bettneen  tbem)  Alfton  eiouiD  pap  h.  fo  mucb  for  Us 

®beep  Cbeing  a  price  tben  atfo  agteen  onj  tbat  tben  AUion  njoulQ 

babe  tbem. 

^Before  tbe  time  m$  ejcpftcQ  h.  feH0  tbe  8>beep  to  tbe  piain< 
tif  Mires,  ant)  aftei;b)acD0  Alfton  feii0  tbem  to  one  Marwood,  mbo 
brougbt  a  Replevin  againd  tbe  plaintiff  for  taking  of  tbe  @)beep5 
ano  tbe  ^fHm»  togetbet  toitb  Soiebay  tbe  Defennant  (mo  tnao 

detbant 
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Secuant  to  Marwoodj  510  tjp  W  ©loet,  am  in  aOiaance  of  t&e 
©fficecsi  nettle  tlje  ©Ijcep  to  Marwood's  (©^ouuDiES  m^ece  t&ep  left 
tSem* 

CfjE  paiutiff  oemantijs  t&e  g)()eep  of  Sokbay,  anD  upon  W  te* 
fufal  to  Dcliuec  t!)cm,  b|(ng;g  t6i0  actton  affainfi  tlje  ^etjjant,  anD 
tuDetBec  it  tnoulD  iyc  m  not  toas  t&e  Clueatou* 

31t  toa0  ucffco  at  tlje  Xacc,  tfjat  tJje  Action  ujouid  not  He 
againa  tl)e  Defenoant,  becaufe  Ije  San  not  tlje  poffelTiott  of  tfie 
(^0050  at  tfjE  time  of  t&e  aaton  i)?oug&t  5  foi  fje  pjefentip  put  tfiem 
into  W  ^alf er0  *S?ounD :  anD  it  tna0  faiD,  if  A.  finD  #0000  ano 
s.  tatie0  tljem  atoap  before  t&e  action  bmsU  Trover  totu  not  Ue 
apinft  A.  but  'ti0  ot&ecUJife,  if  &e  fell  t^em. 

3itt  t!)i0  Cafe  it  tnouin  (jaue  been  a  'B?eac&  of  Ctulf  in  m 
S)etftant  to  6aue  OeliijeceD  t&e  *^ooii0  belonging  to  tji0  gaffer,  to 
anotljet :  'Ci0  true,  if  tljere  be  a  Contjeraon,  tfjougfj  tbe  poUeiTian 
fie  cemotjeti  before  tlje  action  bjoug^t,  pet  tjje  action  toiii  lie,  but 
tgat  i0  becaufe  of  tlje  ConDetaon. 

$panpCafe0  tt)eteputft>l)etet5e5g)erbanti0  not  liable  to  an 
Action  (oi  a  tbing  none  bp  tbe  Commano  of  bi0^aaeir3  anD  tobere 
a'Bapliff,tobo  is  but  a  Setbant  to  tbe  gibetiff,  fljall  not  be  cbacgeD 
in  a  falfe  Ettutn  mabe  t^W  ^attet,  Cro.  Eiiz.  181.  g)o  if  a  '  Rou.  Abr. 
®mitt)0  ^an  pnclt  an  i^ojfe,  tbe  aaion  lie0  againa  tbe  ^aCec  ^'^'  *^° 
ano  not  againft  tbe  S)etbant* 

Cbe  Court  befo?e  tbep  Delibcteo  anp  aubgment  in  tbi0  Cafe 
p?eraife5  tbcfe  ttuo  tbing0 :  viz. 

I.  Cbat  't{0  necelTatp  in  Trover  to  piobe  a  p?opeitj»  in  tbe 
Plaintiff,  ano  a  Trover  ann  Converfion  in  tbe  Defenbant :  ana 
it  mu  faib  bp  aueice  Atkins  (but  nenicti  bp  tlje  Cbtef  :juflice) 
tbat  tbougb  <^ooi)0  ate  folb  in  a  ^l^atKet,  pet  tbe  pjopettp  10  not 
cbangeb  till  tbe  belibetp,  fo?  tobicb  be  citeb  Reiiway  59, 77. 

'But  tbe  Couct  belo  clearlp  in  tbi0  Cafe,  tbat  tbe  ficft  @3le  to 
Aliton  UJa0  befeateb  bp  tbe  agtcement  of  tbe  Pattie0  aftectoaros  5 
fo?  tubni  a  'Bargain  10  mabe,  anb  all  tbe  partie0  confent  to  Dif« 
folbe  it,  ano  otber  Conbition0  ace  pjopofcD,  tbe  neuj  agreement 
li£tlrop0  tbe  former  "Bargain*  anb  tbe  Cbief  Sullice  fato,  tbat 
if  an  ^ojfe  bja0  bougbt  in  a  9^atM,  foi  tiibicb  tbe  ^enoa^  10 
to  pap  10  1.  if  tbe  reabp  C^onp  be  not  paid  tbe  p?opectp  10  not 
alteceb,  but  tbe  partp  map  fell  bitn  to  anotbrc. 

2*  Cbis  ncU3  agreement  to  babe  tbe  ^beep,  if  Alfton  bJOulD 
pap  fucb  a  S)um  of  ^onp  at  a  future  bap,  bJiU  not  amount 
to  a  ©ale,  ann  tbe  ncui  p?opertp  i0  cbangeo,  ano  confequentlp 
tbe  Sale  bp  h.  to  tbe  Plaintiff  before  tbe  bap  10  goob,  ano  fo  tbe 
Piopettp  of  tfje  8)beep  10  in  6im« 

31  i  2  Xut 
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ISiith^tiiz  Opinion  oe  tlje  toM  €outt  tlje  Action  mm  not 
lie  againa  tlje  Deftntiant. 

1.  Cge  Defenoant  coulti  t)e  guilty  of  no  ConDecQon,  unleDS 
tU  tiiUnQ  tlje  Cattle  bp  Dettue  of  tde  EepleUtn  toouID  mafte 
iim  ffuiltp  5  but  at  tbat  time  tbe  ©beep  tuere  in  cuftodia  Legis, 
atio  tbe  LaU)  m  tben  pjefecDe  tbem  To  tbat  no  pjopect?  can  be 
cbangeD,  anQ  if  (o,  tben  tbete  couID  be  no  Conbetfion. 

2.  Cbe  Action  toill  not  lie  againtt  tbe  ©etbant,  foj  it  being  in 
£Dbetiience  to  W  ^a(let'0  Commanb,  tbougb  be  bab  no  €itle, 
pet  be  fibaU  be  ejtcuCeti :  anb  tbid  Eule  3lu(tfce  Scroggs  faiQ 
tooulb  eittenb  to  all  Cafeis  tubete  tbe  ^aflet'0  Comnmnii  ms 
not  to  bo  an  appatent  cotong  h  foi  if  tbe  ^aftei:'0  Cafe  be< 
penbeb  upon  a  Citle,  be  it  ttue  o;  not,  'ti0  enougb  to  mufe 
tbe  @)etbant  b  toi  otberbiife  it  bioulb  be  a  mifcbieboud  tbing,  it 
tit  ©ettiant  upon  all  occafiionsi  mull  be  fatiisfieb  toitb  Us  ^a« 
ifec*0  Citle  anu  Eigbt  befoie  be  obep  U9  Commanog  5  anb  'tiis 
betp  tequifite  tbat  be  djoulb  be  fatisfieb  if  an  action  fboulb  lie 
againll  btm  ioi  lubat  be  boti)  in  Dbebience  to  u^  pallet :  iBut 

*  wyne  and  ^^  ^^^  f^i^,  tbc  "Setftant  cannot  pleab  tbe  Conimanb  of  bis 

Ridec,  ant».  ^aftec  in  isatt  of  a  Ctefpaf0  b  anb  it  toad  Ultetoife  faib,  tbat 

in  tbi0  Cafe  tbe  bHbing  of  tbe  Cattle  bp  tbe  Setbant  to  tbe 

(!E>2ounb0  of  W  pallet,  oja^ttangetd  helping  to  bpe  ttiem 

tuitbout  being  cequeaeb,  is  |ullifiable« 

3.  05ecaufe  bibat  ms  bone  bp  tbe  Defenbant  m$  bone  in  (Stt* 
cution  of  tbe  jpjocerg  of  tbe  tatD,  anb  be  migbt  ae  toell  iuflifie 
a$  tbe  f)£ficer  i  fo;  if  be  fo^bib  tbe  Defenbant  to  babe  alfilleb  bint, 
pet  W  alTifiing  bim  aftettoacbg  looulD  not  babe  tnabe  Um  guiltpj 
becaufe  bone  in  Citecution  of  tbe  Lab). 

4.  'Becaufe  'ti0  not  founb  tbat  tbe  ©etbant  ran  conbett  tbe 
®beep  to  U$  omx  ufe  5  fo2  tbe  fpecial  Cletbta  onlp  finb0  tbe  De* 
manb  anb  tbe  Eefufal,  Wt^  i0  no  Conbetfion  b  anb  tbougb  'tis 
an  Cbibence  of  it  to  a  Sutp,  pet  ti0  not^attet  upon  tubicbtbe 
Coutt  can  gibe  Jubgraentof  a  Conberfion,  10  Co.  57. 

„  ,.  anb  tbecefo^e  tbe  3Iutp  Ojoulo  babe  founb  tbe  Conberfion  a0 

i  Roll.  Abrj:  biell  80  tbe  Dcmanb  anb  Eefufal,  like  tbe  Cafe  in  2  Roll.  Abr. 
693.  3n  an  aiTife  of  JRent  fecfe,  upon  Nui  tort  pieabeb  tbejucp 
founb  a  Denianb  anb  Eefufal,  &  (ic  diHeiiivit  ^  it  ms  belb  to  be 
no  goob  SJetbict,  fo?  tbe  Demanb  ougbt  to  babe  been  founb  on 
tbe  Lanb,  anb  fljall  not  be  fo  intenbeb  unlef0  founb. 

Cbe  Plaintiff  bete  batb  fet  foub  in  W  Declaration  a  Eequefi 
to  belibec^  tben  a  Eefufal  anb  Conberfion  too,  bibtcb  fl)ett)0  tbat 
tliep  ougbt  to  be  founb,  becaufe  bifiinct  tbing0  b  anb  tbe  finbing 
of  tge  Dentanb  anb  Eefufal  uia0  onlp  a  piefuniptibe,  not  a  con^ 

clufibe 
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tMU  pjoof  of  tge  conUecGon  h  anD  if  tge  3lut:p  tgemfelDeis  knolo 
t&at  t!jece  was  no  conDecfion,  pet  t&e  plaintiff  Wfi  failen  in  fiig 
Action  5  ais  if  a  CtoHEC  be  bjonubt  fo?  cutting:  Creeg  ann  caccp* 
ing  of  tljem  atoap,  ano  t&e  SiHcp  ttnoto  t&at  tftougf)  tlje  DefenDant 
cut  t^cm  Dotun,  pet  tDep  dill  lap  in  tf)e  plaintiffs  Clofc,  tgiis  i$ 
no  conijetfion. 

ano  tijougf)  it  |)atf)  been  Iftongip  infiffeo  at  tSe  OBar,  tliat 
t&e  QToutt  itiall  intenn  a  conbetQon  unlefiet  tlje  contcatp  appear 
eD,  anti  ace  to  nitza  a  3lucp  to  6nD  tge  HemanD  ano  refutal 
to  be  a  conbetfion,  anu  tbe  ©pinion  of  Dodridge  a»d  Croke, 
in  I  Roll.  Rep.  60.  toais  muclj  telien  on,  ttibere  Adams  cecobe- 
reo  againft  Lewis  40 1.  in  tbe  Court  of  Exon,  anb  tb?ee  'Butts 
of  ^ac&  biete  taften  in  ^tzcution,  anb  tfje  piaintif  bepoQteo 
32 1  in  tge  pm\i&  of  tbe  Defenbent  to  p^ebent  tlje  Sale  of 
tbe  ^ac^ ,  bibtcb  loa0  to  be  a  plebgie  to  tetutn  it  upon  te^ 
queit,  if  tlje  Defenbant  m9  not  paib  before  tbe  nett  Coutt 
bap  b  tbe  :sutp  founb  tbe  Debt  ms  not  paib,  anb  tljat  no  ce« 
queft  b)a0  ntabe  to  tetucn  tbe  @>aclt,  but  tbat  tbe  plaintiff  te-- 
quedeb  tbe  Defenbant  to  tetucn  tbe  ^onp :  f  et  it  ms  belb  bp 
tbofe  tttio  luaices,  Cbat  tbe  lab)  tooulb  fupplp  tbe  pjoof  of  a 
*conbecfion  tbousb  itinasi  not  founb,  fo?  it  fljall  be  PJefumeb  ^""£1-^  Kf 
tbat  tbe  ^onp  m^  benieb  to  tbe  Plaintiff,  anb  tbat  tbecok'ijt 
Defenbant  migbt  ufe  it  bimfelfj  anb  becaufe  no  otbec  pjoof  5^.°°^ '^f  • 
coulb  be  ttiabe,  tbat  seep  Denial  (ball  be  aconbecGon  inlafio  5  ^  ^'^ 
fo  a  benial  of  a  Eent  ®ztk  aftec  bemanb  is  a  bilTeiGn,  mucb  p,  com  oib 
mo^e  in  pecfonal  action?  b)bete  tbefubiTance  id  founb,  'tist  uiell  '  ' 

enousbj  iinft.  282.3. 

iBut  tbe  Couct  faib,  Cbat  notbiitbGanbing  tbid  ^utbo^itp,  tbep 
Inoulb  not  intenb  a  OEonbecGon,  ttnlefd  tbe  3lucp  bab  founb  it, 
efpeciallp  iu  tbi0  Cafe,  becaufe  tbep  ousbt  to  babe  founb  it  to 
mnU  tbe  ^ecbant  Ipable ,  foj  if  tbe  conbecGon  mm  to  tbe 
ufe  of  W  ^aGec,  tbece  i$  no  colouc  foj  tbid  Action  to  be  b^ougbc 
againG  tbe  Defenbant,  but  it  ougbt  to  be  bjougbt  againG  tbe  ^a^ 
flee* 

cabeceupon  a  Ve.  fa.  de  novo  m&  piapeb  to  belp  tbe  3nfuffi« 
ctencp  of  tbe  Oletbict,  tbe  conbecGon  not  being  founb ^  but  tbe 
Court  faib  it  uia0  to  no  pucpofe  to  gcant  a  neU)  Ccpal,  unlefs 
tbe  Plaintiff  bab  a  neto  Cafe  b  anb  To  Slubgment  torn  giben  ioi 
tbe  Defenbant* 


Bill 
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Bill  verfus  Nicholl. 

Variance     1^  9"  ^£t(On  ft^OUgfjt  ill  tfje  COUtt  Of   Exchequer,  t&e  DC' 

between     1  ftntiant  pleaDeo  anotl)ei:  Moii  nepenDiitg  aptnfl  5tm  fo?  tfje 

the  Record  fattlC  matter  in  tfte  Common  Pleas,  aitU  UpOn  nul  tiel  Record  re-- 

pieaded  plicQ  bp  tSepaitttiff,  a  Dap  UJas  giDen  to  b?ing  in  tlje  Eecojti,  ano 

and  the  togett  it  toas(  bious&t  in  it  appeateti  tliat  tgete  luas  a  Daciance 

Record  it  umztn  x^z  Eccojo  in  t5e  Gommon  Pleas,  as  ttientioneo  in  t&e 

*®'f-  2:)£fEnriant!3  plea,  ano  tOe  Eeco^ti  it  fcif ;  foi  t6e  Defentiant  in 

lji0  Plea  San  alleDgetl  one  Gerrard  to  be  attOjnp  infleaU  of  Gar- 
diner, tubo  m%  ^ttomp  upon  Eeco^n,  ano  MjetDer  t&id  tuajs  a 
failure  o?  not  of  tfje  Eeco^Hj  tuag  tbc  queltion. 

%  tuasi  faiD  on  tbe  Defenoantg  Que,  rgat  it  tna?  fuel)  a  Dati* 
ante,  tgat  it  mane  it  quite  anotbet  Action  ^  ann  on  t^e  piain< 
tiffs  fine  it  tnas  faiti,  tbat  an  itntnatetial  tiatiance  foiil  not  nt' 

iVL^ltZ  tDfiece  tbe  fUbftancC  ij3  fOUnO,  7  H.  4.  i.  Bro,  Failure,  pi.  2. 
1 5.  Curia  advifare  vulr. 

Foreft  qui  tanh  i^c.  verfus  Wire. 
Adionlyes 

in  the  TACBC  upon  tbc  statute  of  5  Eiiz.  cap.4.  fo?  ufing  t6e  CtaOe 
Courts  at  j^^  ^f  g  siik  Weaver  in  London,  not  i)abinff  been  an  ^p' 
'^^'"''f''"' prentice  fetjen  peats  ^  tbe  Action  bjag  b^ougbt  in  tbis  Court,  ano 
St«ute  of  J»^^  i«  London,  anD  trieU  bp  Nifi  prius,  auD  a  (Htma  ioi  tbe 
<  Eiiz..  but  Defcnnant ,  anu  noto  tbe  plaintiff  to  p?ebent  tbe  papment  of 
not  an  In-  Colfs,  tttoueti  b^  99^.  Ward  againff  W  oton  Aftion ,  anD  faitr, 
formation,  tgat  it  ftJiU  uot  Ipe  upoH  tljlQ  ©tatute  in  anp  of  t^e  Courts 
3Cro.3i6,  of  Weftminfter;  fo?  'tis  not  onlp  to  be  laiD  (a0  berej  in  tbe 
p?oper  Countp,  but  'tis  to  be  biougbt  before  tbe  3iu(Iices  in  tbeic 
@>effions,  ano  tbis  is  bp  fo^e  of  tbe  Statute  maoe  gi  Eiiz.  cap.  4. 

anD  21  Jac.  cap.  4.  aaibiCb  Cnaa0,  That  all  Informations  upon 
Penal  Statutes  muft  be  brought  before  the  Juftices  of  the  Peace, 
in  the  County  where  the  Fad  was  committed. 

2  ClG.   178. 

Stiles  383.  By     'But  tbe  Court  Ujere  clear  of  *  ©pinion ,   Cbat  tbe  Adion 
of  RSfr'ao  *^^?  ^^  b?ougbt  in  anp  of  tbe  Courts  of  Weftminfter,  ujba  babe 
Car.  U2'.  '  ■  a  concurring  ^urifoiction  tuitb  tbe  3lufticcs,  anD  fo  tbep  faiD  it 
batb  been  often  refotijeD. 


Attorny 
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Attorny  General  verfus  Alfton. 

AM  3lnquiatian  upon  an  3ccompt  IfateU  Uient  out  to  inqutce  where  the 
ui!jat  lant!0  one  Havers  fjao  in  tfje  tiuentietlj  peat  of  tljis  Kings  Title 
jeiinff,  0?  at  anp  time  fince,  !je  being  i6e  KeceiDci:  tSJenetal  in  is  not  pre- 

t5e  Counties  of  Norfolk  anO  Huntingdon.  cedent  to 

Cfje  aurp  founti  tljat  Ije  toa0  feifcD  of  fuc6  lanns,  $ c.  toBerc=  ^^^  °^  '^® 
upon  an  €j:tent  goes  out  to  feife  tljem  into  tfte  I^ingg  ^anojs,  in^The 
f02  papment  of  1 1 00 1.  tofticlj  &e  otDcti  to  tlje  K^ing.  Lands  of  his 

Aifton  t|)e  Cet;=tenant  pleatis  tSat  Havers  toas  inoetJteo  to  fjfnt.  Receiver 
ann  t&at  f)e  tuajS  feifeo  of  tijofe  Hanog  in  20  Car.  i.  MjicO  tuag  ftaii  not  be 
liefo^e  t&e  Debt  contcacten  toitS  6im,  anB  tbat  Ije  became  a  05anfe--  iJaWe  by 
rupt  lihetDife  befoie  U  toag  intiebten  to  tfie  !^ing,  ano  t&ereup=  '•l^  Statute 
on  tfiefe  lanns  tDece  conbepeD  to  tfie  Defennant  hi^  airignment^y^"^^^'^ 
from  tbe  Coramiffionecis  of  Xanlicupcp,  fo?  t&e  Debt  Due  to 
Sim  from  Havers,  abfque  hoc  tfjat  U  ttjajs  fetfeo  Of  tljefe  tmm  at 
tDe  time  ije  became  innebteD  to  t^e  l^fng* 

C6e  Attorny  General  replied,  C6at  ge  ioas  feifeti  of  tfjefe  lanog 
%tXm  tbe  CommilTon  of  laan^cupcp  iilueD,  ann  before  ije  bt- 
I  came  a  oaan^rupt,  anQ  tbat  at  t6e  time  of  W  8)ei(!n  be  b)a0 
Eeceibet,  anD  accountable  fo|  tlje  i:eceipt  to  tbe  l^ing,  anQ  being 
fo  feifeu  in  tbe  20th  peac  of  tljig  pjefent  l^ing,  be  ftjas  fouuD  in 
^cceat  iiooi.  fo?  tfie  papment  tofjeteof  be  tiJajscbargeablebptbe 

Statute  of  tbe  13  EUz.  cap.  4.  Which  fubjefts  all  the  Lands  of  a 
Receiver  which  he  hath  or  ftiall  have  in  hitn  during  the  time  he 

remains  accomptabie,  ann  fo  p?aps  tljattbe  K^tngg  JpauBs  map  not 
tie  amotjeb :  Co  iW  tbe  Defenoant  nemutteQ. 

ann  Sawyer  fo?  bim  fielo,  t&at  t&e  Replication  tuass  ill  bot&ftt 
fojm  ann  Subftance. 

I.  3t  cotb  not  appear  tbat  tfje  Defendant  contimieti Eecciber 
fcom  tbe  time  be  tDass  fictt  maDe,  ag  it  ougbt  to  be,  o?  elfe  tbat 
fietuas  Receiber  tjucing  W  Uizh  fo?  if  a$i9an  10  Eeceiberto 
tbe  I^tng,  ano  10  not  f nbebten  but  fg  clear,  anb  fells  bts  HanQ 
anQ  ceafeiEf  to  be  Eeceiber,  anD  afteruiartiis  is;  appointeD  to  be 
Eeceiber  again,  anb  tben  a  Debt  10  conttacten  bJitb  tbe l^ing, 
tbe  former  %d\z  i0  goob. 

2*  Clje  Replication  10  a  beparture  from  tbe  2nqmQt(on,U3bic& 
10  tbe  l^ing0  Citle ,  fo?  tbe  llanti0  of  tubicb  Inquirp  U)a0  to 
be  mabe,  toere  fucb  Mjicb  Havers  bab  20  Car.  2.  ^nb  tbe  De* 
fenbant  iS^zm  tfiat  Havers  b)a0  not  tfien  fetfen  t&eteof,  but  mahe0 

agooQ 
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a  goon  Cttle  to  Dimfelf ,  bp  HiiOenture  of  'Bacgaiit  ann  ^ale 
mane  to  Ijim  bp  t&e  Commifflonecs!  of  I3anfetupcp,  aiio  (o  tfie 
Attorny  General  cannot  conie  again  to  fct  up  a  Citle  p?eceF 
Hent  to  tlje  Dcfenuant,  fo?  tljat  i&  a  ncpacturs  ■■>  'tis  enougS 
fo?  tfje  JDefenDant  tljat  Ije  Ijatlj  a^JOiOEli  tfie  m(ng0  Citle ,  a0 
aHeDgcu  h  anD  tfiouglj  S^?.  Anorny  i0  not  bcimn  to  take  Mnz  tip^ 
on  tlje  CcaUEtfc,  pet  Ije  cannot  aftotn  tuaueing  botO  tOe  Citle  of 
t6e  Defcnoant  ano  tlje  J^ing,  bp  matting  upon  a  neto  matter 

at  m$  agtceo ,  C6at  tbe  ming  l)aD  tmo  Cities,  ann  tiiigftt 
cittjec  batje  bjougljt  W  JnquiQtion  giounncD  upon  t&e  Debt 
flatcti,  0?  upon  tSe  %mmz  of  tlje  15th  of  Eiiz.  uponHa- 
veis  6i0  becoming  Keceibec  i  but  toljen  Ije  6at&  OEtecmineo  big 
€leaion,  bp  gcounbing  it  upon  tbe  Debt  ftaten,  be  cannot  af« 
tectDarbis  batje  rixoucfe  to  tbe  otbec  mattet ,  ano  b?ing  bim  to 
be  liable  from  tbe  time  of  lji0  being  Eeceibec  ■■>  as  if  an  anqui* 
Otion  goes  to  inquire  tobat  lauOd  tbe  Debtor  of  tbe  l^ing  baQ 
fucb  a  nap  toben  be  entten  into  a  'Bonn,  if  tbete  be  an  anftoec 
giben  to  tbat,  ^h  Attorny  cannot  aftecujatbS  fet  up  a  pjeceoent 
XonO)  becaure  'tis  a  Departure ,  ano  tbe  Statute  it  felf  Deflg 
no  €ttate  in  tbe  S^ing?  but  ntaltestbe  EeceiDer^  JUittis  Ipable 
as  if  be  ban  entren  intreb  iQto  a  Statute  Staple. 

Cbe  anquiijition  tberefoje  iljoulti  babe  been  grounbeti  upon 
tbe  Statute,  anb  tben  tbe  Defenbant  ntigbt  babe  pleabeQ  tj^e 
9ct  of  anbempnitp,  of  tobicb  be  migbt  babe  tbe  benefit,  but  if 
not  be  map  be  let  into  tbe  (Squitp  of  tbe  Statute  of  tbe  39  H.  8. 

cap.  39.  which  gives  liberty  to  Purchafers  to  have  contribution, 
and  to  plead  fufficient  matter  if  they  have  any  in  difcharge  of 
tbi  Debt. 

Ex  parte       'But  on  tbe  otber  fibe  it  bias  faib  tbat  tbe  Ecplication  bias 

Quer,        gooB,  foj  (f  tbe  Sale  toas  after  bis  being  Eeceiber ,  tbougb 

before  be  became  inbcbteb,  pet  b^  tbe  Statute  of  tbe  1 3  Eliz.  tbe 

lanbs  are  fubfea  to  a  Debt  contraaeD  aftertuaros,  becaufe  it 

batb  a  Eetrofpect  to  tbe  time  be  m&  ficff  Eeceiber* 

PI.  Com.  321.     05?  tbe  Common  laio  botb  tbe  'Bobp  anb  tanbs  of  tbe  livings 

Dyer  i6o.     ^tbtoi  Wiz  Ipable  fcom  tbe  time  be  became  inbcbteb  -■>  but 

becaufe  fucb  Debtojs  oftentimes  folD  tbofe  lanbs  bJbicb  tbep 

ban  inbiltt  tbep  uiecc  Officers ,  ano  fo  tbe  lining  toas  befeateb , 

tberefoje  b3as  tbiS  Statute  mabe  to  fupplp  tbat  befect  of  tbe 

Common  Lain,  b^  tobicb  Statute  all  tbe  lanbs  be  bab  at  anp  time 

During  bis  continuance  in  tbe  Office  toere  tnabe  Ipable. 

anb  tbougb  it  map  be  obiecteo,  Cbat  becaufe  of  t()is  anquf< 
Gtiontlie  l^ing  is  limiteD  to  a  time,  viz.  tDat  inquirp  f()ouiD  be 

mabe 


Trin.  2  9  Car.  II.  in  Communi  Banco.  2  49 


mane  toliat  lanus  Havevs  |)an  in  t&e  20th  pear  of  t&c  f^tng;,  pet  it 
mas  fa(D  tljc  Snquirp  map  be  general. 

Clje  Elegit  ancientlp  left  out  t&e  time,  becaufe  tde  lain  natb 
Uetecmine  from  mijat  time  tbepartpnotlj  become  Ipable  5  fo  tbat 
t6e  queRion  is  abount  tbe  I^ing'9  Citle ,  tuljicb  if  it  appear  to 
P^ecebe  tljat  of  tlje  Cer=tenant,  tben  tbe  icing's  p^m  arc  not  to 
beamobeoi  ann  tbetcupon  lubgraent  U)a0  p?apeti  fo?  btm,  Bra 

Prerogative  59.  Curia  adveriare  vult. 

Barker  verfos  Keat. 

IB  a  S)pecial  eietbiCt  in  Ejeaione  firmge,  tljC  31urp  mabe  aRefervati- 
fpecial  ConcIuQon  bp  refetcino;  to  tbe  Court,  mbetber  tbere  on  of  apep- 
U)a0  a  goon  Cenant  to  tbe  Precipe  01  not ,  tobicb  toa0  mabe  per  Com  a 
bp  a  "Bargain  anb  ©ale,  but  no  ^onp  paib,  no?  anp  Eent  re»  good  con- 
ferbeb  but  tbat  of  a  pepper  Com,  to  be  paio  at  tbe  enb  of  fij  ^deration 
$39ontb0>  upon  bemano,  anb  tbe  Eeleafe  anb  (S5?ant  of  tbe  Ee^  ^V^^^^  ^? 
Sjerfion  tbereupon  toae  onip  fo?  bibere  goob  ConfiDerationg.  aXena'Ht  to 

€be  ClueCion  m$  if  tbis  leafe  upon  tnbicb  no  Kent  Uja0  w  tbcPr^ape. 
fetbeb,  but  tbat  of  a  pepper  €o?n,  be  ei;ecuteo  by  tbe  Statue  of  Mod.Rep.26z 
Ufes  0?  not,  if  it  be,  tben  tbere  is  no  neeb  of  tbe  €ntrp  of  tbe  r    t 
Leffce,  fo?  tbe  Statute  bJiU  put  bim  in  actual  poiTeffion,  a  no  jon^y"'  ''^' 
tben  tbe  Inbetitance  bp  tbe  Eeleafe  o?  <S?ant  of  tbe  Eebetfion  'Cro.  no 
mi  pafjs.  ^  ^^p-  "'^•''• 

OSut  if  tbiS  leafe  be  notioitbin  tbe  €)tatute ,  becaufe  no  (L\k 
can  be  raifeb  fo?  toant  of  a  Coniiberation,  tben  it  mud  be  a  Con^ 
Sepance  at  tbe  Common  iato,  anb  fo  tbe  lelfee  ougbtto  make  tit.  sea.4<?. 
an  artual  Cntrp  as  M$  albiapsj  ufual  befoje  tbe  making  of  tbe^°-^"'^''''- 
©tatute. 

S)erfeant  Waller  anb  Maynard  atgueb  tbat  bete  toais  no  Cou' 
libetation  to  taife  an  (Kfe,  fo?  tbe  refetbation  of  a  pepper  Co?n 
i$  no  p?ofit  to  tbe  Leffo?,  'tis  not  a  real  anb  goob  Eent  ■■>  jfo? 
To  fmall  anb  tribiai  a  matter  is  no  Conaoeration,  fo?  tbat  tabicb 
mud  be  a  goob  Confiberation  ougbt  to  be  ^onp,  0?  fome  otber 
Sjaluable  tbing. 

Cben  tbis  Conbepance  is  not  ejrecuteb  bp  tbe  Statute  of 
^Ifes,  anb  if  fo  'tis  not  goob  at  tbe  Common  Lain,  it  being 
onIp  a  leafe  fo?  pears,  anb  no  Cntrp,  biitbout  Wtf)  tbere 
can  be  no  pofTeffion,  anb  if  not  tben  tbere  can  be  no  Eeberfioti 
upon  uibtcb  tbe  Eeleafe  map  operate,  'tis  onIp  an  interreffe  ctr- 
mini,  auo  fo  b)as  tbe  ©pinion  of  mp  lo?D  CokeOnce  tbe  *  making  co.Lit.  17°. 
of  tm  Statute. 
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a  Leon  194,    ^Hti  tfjat  tto  (LXk  tDaEStaiftD  fjere,  tlje  Cafe  of  mp  lo?D  Pa- 
»9f-  get  toais  cfteD,  to  Uiljiclj  tOis  tuas  camparcD  5  ^p  iLo?ti  being 

feifeo  in  fee,  CoDenatiteD  to  (tanti  fcifcD  to  tlje  ^fe  of  Tren- 
tham  anD  otljECg,  in  confioeration  of  papment  of  m  Debts  out 
of  t^e  pioQts  of  \)i0  omn  Eftate,  tm  toas  anjuogeD  a  tioio  SJfe, 
liecaufe  tfiete  tuais  no  confloctation  on  Trentham's  pact  to  taife 
It,  tlie  ^onp  appotnteti  to  be  paiOj  being  to  be  catfen  out  of  tge 
pofitss  of  mp  LojDsi  Cffate* 

Cfie  Wiom  of  tlje  Leafc  ate  Demife,  Grant,  &c.  tDljicfj  are 

WioM  at  t|)e  Common  latu,  Co.  Lit.  45.  b.  ano  'tip  not  poffible 

tgat  a  future  eitecutajp  ConQDei;atton  ajouID  caife  a  p^efent  ^(e, 

fo2  tU  Peppec  Cojn  is  not  to  be  paiD  till  tlje  eno  of  Qr  spontbis  -, 

ann  as  tljis  ConGDetation  is  erecuto^p,  To  it  is  contingent  too, 

fo|  tiiz  leiro;  migfit  fiaDe  teleafeo  before  tl)e  erpttation  of  tge 

Gjc  S^ont^S. 

*Cto  Tac(ro4     3!f  ttie  Cafe  of  *  Lutwitch  anti  Mitton  be  objcrteu,  tofiece  it 

pi.  33.        (Das  cefolDeD  bp  tde  ttoo  Cdief  lluitices  ano  Cljiefoaaton,  tbat 

upon  a  C)eeD  of  05atgain  anu  S)ale  of  laitQS,  tofiete  tlje  oaat* 

gainee  neuec  entten,  anu  t|)e  Tdatgaino?  reciting  tlje  iLeafe,  m 

Cro  Car  tio  &^^^^  ti^e EeDetfion  expectant  upon  it ;  tljat  t&is  iuas  a  goon  grant 

400!        '  of  t^e  EeDerGon,  f^om  Wf^  tf)e  polTeffion  toas  immeDiateip  nv 

Iiitieti,  anti  toas  ejrecuten  ano  DefteD  in  tge  oaargainee,  bs  &i^ 

tue  of  tlie  @)tatute  of  C^fes* 

%W  i&  no  €)b|eaion  to  tU  purpofe,  becaufe  in  tfiat  Cafe 
tlie 'Bargainor  ftias  dimfelf  in  actual  polTelTion. 

%o  tl)at  if  tDere  be  no  goon  tenant  to  tfjt  precipe  in  tl^is 
Cafe,  tbougl)  all  tfiat  iopn  in  it  are  CfioppeH  to  fap  fo,  pet  tfie 
Cenant  in  Cail  t»l)0  comes  in  abobe,  is  not  bacrco,  5  H.  5. 9. 

'But  on  tl^e  otge  One  it  inas  faiD,  tljat  t{)e  iLelTee  tuas  in  por< 
felTiott  h^  tbe  Statute,  fo?  tDe  moin  Grant  being  in  t^e  ieafe, 
anu  tl)e  referDation  being  a  pepper  Co^n,  ti^at  mill  amount  to 
a  "Bargain  ano  ©ale,  ttiougfj  it  &at|j  not  tliofc  piecife  too^ns  in  it, 

8  Co.  94. 

PI  Com  «8  ^"^  ^f  ^^  ^^^^^^  "°^»  P^'  another  afe  map  be  aberreu  tDan 
Dyer  146  b.'  tttiat  is  Hi  tl)is  JLcafe,  lilie  Bedel's  Cafe,  7  Co.  40.  b.  m^tte  a 
mtrs.  ^aji  tti  conCOeration  of  f  atficclp  lobe  to  bis  elbeft  ©on,  DID 
covenant  to  fianti  (eifeU  to  tbe  Bit  of  ()tm  in  Cail,  anu  after< 
toarbs  to  tf}z  nit  of  6is  fecono  ©on  -■>  tberc,  tbougb  tlje  conR' 
Deration  refpeaeu  W  eioelt  ©on  onlp  in  mom,  pet  a  confine' 
ration  Wt\i  is  not  repugnant  to  it,  map  be  aberreD  3  ann  tbougD 
an  Cntrp  is  not  founti,  pet  it  l^aii  not  be  intenOeD,  Once  tlje  3lu- 
tp  Wz  not  fount!  tOe  contrarp* 

North 
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North  cijief  Suffice,  at  ficft  toOen  tUs  (on  of  CoiiUEpance 
SBa0  ufetJ,  tije  IcffEe  upon  tfie  Icafe  foi  a  pear,  Dio  aiuiaps  inafee 
an  actual  Cntrp,  ann  tljen  came  t!)e  Eeleafe  to  con^jep  tlje  Ee» 
fiecfioit  '■>  but  tbat  beiiiff  founD  troubiefonie,  t&e  conffant  practice 
inas  to  make  tbe  leafe  fo?  a  peat,  Op  t^e  DeeD  of  'Bargain  anD 
S)alc,  fo?  tlje  confiDEcation  of  fiue  fljilUiiffg  02  fome  ot^ec  fmad 
ftim,  anu  tljis  ms  f)clo  ann  10  fo  Ci!l  to  be  gooD  toltgout  anp 
aaual  Cntcp,  ann  tlje 'Bargame^  tbecebp  lis  capable  of  a  Eeleafe  ^cro.  604. 
(tbougt)  5e  cannot  b^ing  an  Slttion  of  Ccefparis  tuitljout  ©utpj 
fo?  ti)ben  ^onp  10  tbe  Confioetation  of  mafeing  tlje  Bargam 
anD  ©ale,  'tie  ejcecutcD  bp  tbe  Statute  of  mt0,  anD  fo  tfie  Re' 
ieafe  upon  It  10  gooD ,  but  If  tlje  DeeD  be  not  eyecuteD,  'tf0 
otbectDtfe* 

OBut  tbi0  being  to  fuppojt  a  Common  Eecoberp,  uia0  to  be  fa'  Antea  Addi- 
iJouceD  '■>  anD  tljEuefo?e  tlje  Court  took  time  to  confioec  till  tlje  ^°"  ^""^  ^^' 
itejtt  Cei:m5  anDtben  '^'^" 

€be  Cbief  3!uffice  faio ,  €bat  if  a  teal  Action  be  b20UB&t 
agatnff  a.  ujIjo  is  not  Cenant  to  tbe  Praecipe,  anD  a  Eecobcrp 
be  baD  agatnff  bim,  tbe  ©betiff'  can  turn  bim  out  lobo  10  in  poD 
feffion  •■>  but  if  be  lobo  i0  not  in  poffetTion  comes  in  bp  CSoucber, 
be  i0  effoppeD  to  (ap  aftettoatDs  tbat  be  toa0  not  partp  to  tbe 
Elicit,  fo  tbat  be  tubo  10  bounD  muff  be  Cenant  01  OoucDee,  01 
claim  unDet  tbem> 

Conbepances  babe  been  alteceD,  not  fo  mucb  h^  tbe  Enolo^ 
leDge  of  tbe  learncD ,  m  by  tbe  3Igno?ance  of  Unskilful  ^en 
in  tbeif  Piofeflion. 

€be  ufual  Conbepance  at  Common  laui,  taa0  by  feoffment, 
to  tobicb  libecp  anD  ©eiffn  tuete  necEffatp,  tbe  polTeff^ton  being 
giben  tberebp  to  tbe  iFeoffee;  but  if  tbece  toas  a  Cenant  in  Anteatord 
Poffetrton  anD  fo  libccp  coulD  not  be  maDe,  tben  tbe  Eebec^  gf^^«"" 
Oon  bias  gtanteo,  anD  tbe  pacticulac  Cenant  altuaps  atto^eD , 
anD  upon  tbe  fame  ceafon  it  M&  tbat  aftetloatDs  a  ieafe  anD 
Eeleafe  toas  belD  a  gooD  Conbepance  to  pafs  an  Cffate,  but  at 
tbat  time  it  b)a0  maDe  no  queffion  but  tbat  tbe  leffee  U)a0  to  be 
in  aaual  pofl^cffion  before  tbe  Eeleafe. 

^ftetloatDs  (3fe0  came  to  be  frequent,  anD  Settlements  to 
2Jfe0  toere  berp  common,  by  teafon  tobereof  manp  inconbeni« 
encies  tuere  introbuceD,  to  p^cbent  tobicb  tbe  Statute  of  tbe 
27th  of  H.  8.  uias  maDe,  by  bJljicb  tlje  eife  toas  unitcDto  tbe 
PoffetTion ;  fo?  befo?e  tbat  Statute  CLlfes  toere  to  be  EKecutcD  ac^ 
coiDing  to  tbe  Eules  of  Cquitp,  but  nolu  tbep  are  rebuceD  to  tbe 
Common  tab),  anD  are  of  mo?e  certaintp,  anD  tberefoje  are  to 
be  conffrueD  accojbing  to  tU  Eules  of  lato. 
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at  tDe  Common  LatJ)  lulien  an  Cffate  ntD  not  pafis  tp  JTeffo^ 
ment)  tlje  ttfioi  01  mnnoi  maOe  a  LeaCe  fo^  peacg,  anotlie 
LefCee  attuallp  entteti,  ano  tljen  tlje  ttf(oi  gtanten  tDe  EmcOon 
to  anotljEt,  ann  tlje  Lefffe  attojneii,  ano  tW  toais  goon, 

aftcttDarD!3  toljen  an  anljEritaucc  teas  to  begcanteD,  t|jcnal« 
fo  luais  a  Leare  toi  peats  ufiuillp  mane,  anD  tlie  IttTee  entteD 
90  before,  ano  tf}en  t^e  lefTo^  teleaCeD  to  {jtm,  ano  tU^  m& 
gooti. 

Xut  aftec  tlje  Statute  of  dJfee,  it  became  an  ©pfnton,  C6at 
it  a  Leare  fo;  peato  m&  mane  upon  a  valuable  ConQDetatfon, 
a  Eeleafe  mfgbt  opetate  upon  tgat  tutttiout  an  actual  Cnttp 
of  tfie  leffee,  bccaufe  t^e  Statute  m  ejcecute  tfje  leafc  anu  tal' 
feD  an  aife  p^efentlp  to  tlje  Icffee*  %it  Francis  Moor  Setjeant 
at  laU)  m&  tl)e  fits  toljo  pjacttfeD  tW  toap* 
Nota.  <^^t  tiecaufc  tljece  tuece  fome  ©pinions  tbat  toljete  Conbep* 

ance0  map  cnute  tfoo  toap0,  tge  Common  latu  ajall  be  pjefei;< 
teD,  unlets  it  appear  tljat  tte  partp  tntetiQcD  it  ajoulD  pars  bp 
t^e  Statute,  ttieteupon  tge  ufuat  couvCe  luag  to  put  t|)e  moin& 
Bargain  and  Sale  into  ti^e  Leafe  fo^  a  ^eat,  to  bms  it  tuitbiit 
tDe  Statute,  antt  to  alleoge  t^at  tfit  Leafe  toss  maDe  to  tge 
intent  anti  putpofe  tfjatbp  tf)e  Statute  of  (^fes  tlje  LelTee  mig^t 
be  capable  of  a  Eeleafe  ■■>  but  nottttitt)l{aniiing  tUff,  ^^  Noy 
m&  of  t|)e  !l>pinion,  Cliat  tgts  Conbepance  b^  jLeafe  anti  Ee< 
leafe  coulD  nebet  be  maintaineo  U)itl)out  tfjz  actual  Cmcj)  of  tjge 
ILelTee* 

Cgis  Cafe  goes  fattfiet  ttian  anp  tfiat  ebet  pet  came  ima 
Slungment,  fo;  ^onp  is  not  mentioneQ  Ijete  to  be  ttie  ConOoe* 
ration,  0;  anp  tbing  Wt^  map  amount  to  it,  unlefs  tlie  peppec 
Cojn,  to^lcf)  \i^  6elo  to  be  a  gooi»  Confinecation. 

Cge  Leafe  anD  Eeleafe  ate  but  in  nature  of  one  Deeb,  anO 
tljen  tde  intent  of  tOe  parties  is  apparent  tl^at  it  fl|)oulD  pafs  b? 
t5e  Satute,  ann  eo  inftanu  tl^at  t^e  Leafe  is  ejcecuteti,  t^e  Ee^ 
fcrbation  is  in  fo^ce* 

Cl)e  Cafe  put  hy  Littleton  in  Sea.  459.  i0  put  at  t&e  ^om* 
tnon  LaU),  ano  not  upon  t&e  Statute^  Mjere  be  faitd,  CUat  if 
a  Leafe  be  mabe  fo;  pears,  anb  tge  LelTo;  releafetl)  all  bis  Eigdt 
tfl  tfie  LelTee  before  Cntrp,  fuel)  Eeleafe  is  Mm ,  bccaufe  tlje 
Leflee  liaii  onlp  a  Eisl)t  anb  not  tl^e  polTelfton,  lo&icljmp  to^ 

Goke  in  W  Comment  upon  it,  calls  an  intereffe  termini,  miO 

t|)at  fuel)  Eeleafe  iljall  not  enure  to  enlarge  tge  Cdate  tt)itl)Oitt 
tbe  potfeflton,  wcb  i&  berp  true  at  tl)e  Common  Laui,  but  not 
upon  tl)e  Statute  of  CSfes* 


ano 
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^nti  t&er€fo?e  Slungmeut  tuas  gtijeii  ftp  tbe  UJljolc  Couct,  tftat  Judgment. 
tfjE  ® oiB  Grant  (n  tljc  tzak  Ml  niafee  tlje  lanD  pafe  bp  toap  of 
U(e  5  ii)at  t|)£  Eefer'uation  of  a  Jpeppet  co^n  toag  a  gooD  con- 
fiOEcatfon  to  caife  att  QJfe  to  fuppo^t  a  coittnian  Eecouerp  5  t&at 
t&ijs  Icafe  being  tuttljin  tlje  Statute  of  (Hks,  tDecc  Uiasai  no  nfcen 
of  an  aaual  Ciitrp  to  make  t!je  lElTee  capable  of  tbe  IReleafe ; 
fo;  bp  ijcttue  of  tije  Statute  be  iljau  be  aOiubgeu  to  be  fn  aaual 
poflcflion,  anD  fo  a  gooD  Cenant  to  tbe  Precipe  5  ann  3itiOS* 
ment  ms  gtuen  accojoinglpin  MiGhaeimas  c^tttt  foliotbin^* 

Kendrick  verfiis  Bartland. 

T^i&  plaintiff  bjougbt  an  Morton  tbe  Cafe  fa?  ^ap^^in^  Comnuanjo 
tbe  UUttt  going  to  W  ^iW  ftJitb  a  Continuandoj  &c.       laid  after  a 

€be  DefentJant  pleatJgtbat  tbelfopping  m$  comn  vdiunta-  Nufance  a- 
tem,  anb  tbat  tali  die,  tobicb  tiifld  betibetn  tbe  ficfl  aHD  tbe  fatt  f?^!:' ^f 
aap  laitJin  tbe  Continuando,  tbe  plaintiff  bittifeif  m  abateD  tbe  fhaii  K  re- 
Jl^uCance,  ano  Co  be  bao  no  caufe  of  aaion.  covered  for 

what  was 

^0  tbi0  piea  tbe  plaintiff  Bemutteii,  anl»  Bttimt  Baldwyn,  done  before 
tnbo  acgueD  to  maintain  tbe  pea,  m  not  relj^e  upon  tbeit  pact 
of  t'(  tobece  tbe  Defenoant  faitb)  tbat  tbe  flopping  of  fbe  Cda« 
tei;  ioa0  in&oluntatp,  becaufe  be  boing  tbe  tbing  it  cotitD  not  U 
contra  voiuntatem  5  but  tbe  €lueffion  tiJOUlD  be  tob^tbettbe  piain« 
£iff  bat>  anp  caufe  of  ^am  to  tecoijer  tiamage.0  aftec  tbe  ^bate> 
ment  of  tbe  l^ufance  -■,  anb  be  faib  tbat  be  bab  abateb  it  befdie 
tbe  d.am  b^ougbtjanb  counteo  foi  bamageis  aftec  tbe  abatement, 
toi  tobicbbe  ban  no  Caufe  of  Action,  anb  tw  be  bab  confeffeo  b^ 
W  Demutcet;* 

'But  tbe  Court  toere  of  ©pinion,  tbat  it  tua0  not  a  godtt 
piea,  aub  took  tbiiS  Difference  betbieen  a  Quod  permittat,  01 
m  ^ffi?e  fo;  a  l^ufance,  anb  an  Action  on  tbe  Cafe  fo;  tbe 
fame ;  fo?  tbe  enb  of  a  Qyod  permittat  01  an  9ffife  teas  to  abat^ 
tbe  JQufance,  buttbeenbof  anartton  on  tbe  Cafe  tuas  to  t;e.-*^'^°*°^'«'8 
cober  Damages;  tbeeefo^e  tifaiiQl)  tbe  Bufance  tnas  remobeD 
tbe  Plaintiff  is  intituieD  to  W  Damages  tbat  acci:ueD  before , 
anD  'tis  ufual  in  actions  of  tbiS  nature  to  lap  tbe  *  Contiouando  sia.  319. 
fo;  longer  time  tban  tbe  piatntiif  can  p;obe,  but  be  (ball  babe 
Damages  fo;  mbat  be  can  p;obe,  anD  fo  bete  be  (bail  tecobet  tbe 
Damages  bJbicb  be  futtatneo  befo;e  tbe  abatement  i  aiiD  tbereupon 
3luDgment  loas  giben  fo;  tbe  Plaintiff* 
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Walwyn  verfus   Awberry,  and  others. 

Tythes  of  a  npEcfpafe  fojt&e  takfiiff  anti  caccping  atoap  of  fouc  LoatijE!  of 
Reaory      J^    sUDcat,  aitD  four  Loacgi  of  Epe,  &c. 
flail  not  be     ^gg  DefenDant9  fuftifie,  fo?  tljat  m  Iplafntfff  10  Eecto?  of  t6e 
fo?  Re-     JSlecto?p  impropriate  of  B.  ano  tljat  tije  Cijancel  toas!  out  of  Ecpair, 

pairs  of  the  ^^^  ^Ijat  tije  151(130?  Of  Hereford,  aftec  ^Oltition  ficff  ffiftcn  tO 

Chancel,  tljc  piaiittiff,  fiaD  gfaitteti  a  S)£queflcation  of  tlje  Cpt6e0  of  t&e 
Mod.Rep.3js.  Ecctorp  fo?  tjie  tcpaicing  tfie  C&anccl  h  ann  t^at  tfie  DEfeiiirantg 
toere  C{)ut;ci)tt)atDcn0  of  tlie  pactt^  h  and  tgat  tlje  patticularg 
mcntioneuin  t&e  Declaration  toere CptDca  IselonsinLT;  to  tfiepiain^ 
tiff  a0  Eetfo?  afojefaio  h  anu  tliat  Sjp  Dertue  of  tlje  faiD  Commiflfioit 
tliep  took  t&e  fame  foj  repairing  of  tOe  faiD  Cijancel,  anD  tDat  fo? 
tjere  Cptljeg  fo  taken  t&ep  fiau  accounten  to  tlje  'Billjop* 

Co  tijip  t6e  paintiff  Demurrco. 

m)z  Clueaion  tua0,  U)6Etljec  anampiopriatc  Eectoip  be  c&arge. 
able  fo?  ttie  Eepatrd  of  tbe  Cdancel  bp  t^e  ^equeifratton  of  tije 
Cptbee  bp  tijeT3ifljop;  anD  tbofe  Uibo  argueo  in  tlje  neptibe 
fo?  tbe  plaintiif  coulD  not  Denp,  but  tbat  Cljurcb  Eeparation0 
tiD  belong  to  tbe  Ccclefiafiical  Court0,  anD  tbat  a0  often  a0  Pro= 
Dibition0  babe  been  piapeD  to  tbat  :Suri0Di(tion,  €onfu!tation0 
fiabe  been  a0  often  gcanteD  -■>  notVDitbttanDing  in  man?  Cafes 
tbe  Eate0  fo?  fucb  Eeparationg  babe  been  uerp  unequallp  im^ 
pofeD,  anD  tbe  teafon  is  becaufe  tbofe  Court0  babe  original  3Iti« 
il0Di(tion  of  tbe  chatter* 

31t  toasabmitteD  alfo,  tbat  ]patiibioner0  are  bounDto  repair 
tbe  Cburcbj  anb  tbe  Eecto?  tbe  GTbappel,  anD  in  tbi0  refpect  of 
tbeir  lanD0  -■>  anD  tbetefore  if  a  $pan  batb  lanD0  in  one  Cotnit 
anD  DUieH  in  anotber?  be  Ib^.ll  be  conttibuto?p  to  tbe  Ecparation  of 
tbat  dburcbiobere  W  ianD0  are,  anb  not  lubere  be  inbabit0* 

anD  tbat  all  tbis  bJa0  bp  tbe  common  Cuilom  of  England  long 
More  tbe  making  of  tbe  Statute  of  3 1  H.  8.  cap.  13.  bp  tobicb 
parfonage0  toere  raabc  lap  f  gp0  •■>  but  tben  it  muH  be  unDer* 
aooD  tbat  tbi0  toa0  no  real  Dutp  incumbent  upon  tbem,  but  toaa 
a  perfonal  burben  for  toljicb  eberp  paridjioncr  toa0  cbargeable 
proportionablp  to  tbe  quantitp  of  lanD  Wzly  be  bclb  in  tbe  pa^ 
naj  h  in  tobicbCafe  if  be  refufcD  to  be  contciOutorp  tbe  ©rDinarp 
DiD  neber  intermcDDle  toitb  tbe  poire{fion0,  but  altoaps  proceeDcn 
bp  Ccclefiafiical  CEnfure0,  a0  csrcomnumication  of  tbe  partp  ce« 
fu0ngj  toOlcb  10  tbe  proper  remeop. 
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oatit  fn  cafe  of  an  app?op|fation  in  tlje  ^anns  of  an  Ccciea. 
affical  €o?po?atton,  as  Dean  ann  Chapter,  8cc.  tfjerc  if  a  JRefufa! 
hz  to  contcibute  to  tlje  Eepaitis,  tlje  O^Dinarp  map  fequcffec  3  anD 
t&E  ceafon  is  lecaufe  a  Cojpo^ation  cannot  bt  ejcconinntnicatcD* 

Cfje  O^Dinatp  map  alfo  reqiiefiec  in  tljinge  of  CccleOaliical 
Cognisance,  as  if  tbe  f^m  do  not  p?cfent  i  fo  ije  map  take  t^e 
Pofits  luitljin  tlje  fit  S0ont|j0,  tfiat  t()e  patron  fiatlj  to  p?efent, 
ano  appip  t&em  to  tOe  Jpaff o?  of  tlje  ceutclj  bp  Uin  recommeno= 
cOj  becaufe  tfje  f)jti(natp  batlj  a  p?oiJifional  ©upecintenuencp  of 
tlje  Cljucclj  b  anD  tbece  is  a  neccffitp  t&at  tlje  ^mc  ajoulD  be  fup- 
pIpeD  until  t&e  patcon  Dot&  p?efent,  anD  t&is  is  a  ItmD  of  ^z* 
queffcation. 

15wt  in  fome  Cafes  tfie  ©iDinacp  coulD  not  fequeffet  tlje  p?a« 
fits  belongino:  to  Spicitual  pcrfons,  tljousO  Ije  tnas  laiufnllp 
entituleD  to  tDem  foj  a  particular  time  ano  purpofe ;    jfoj  bp 

t6e  Statute  of  15  Eliz.  cap.  20.  'ti$  CnacteD,  That  if  a  Parfon 
make  a  Leafe  of  his  Living  for  a  longer  time  than  he  is  refident 
upon  it,  that  fuch  Leafe  (hall  be  void,  and  he  (hall  for  the  fame 
lofe  one  years  Profits  of  his  Benefice,  to  be  diftributed  by  the  Or- 
dinary amongfl:  the  Poor  of  the  Parifli. 

SStoau  iiz  |)aD  no  EemeDp  to  recover  tltz  fears  poftts,  but  in 
tU  Ccclefiaaical  Court  ■■,  be  coulD  not  fequeller,  ano  to  gibe  Ijtm 
^utlbo^itp  (0  to  Do  a  fupplemental  Statute  tuas  maDe  ftbe  peat^ 
aftectoarDS  in  tfie  i8th  pear  of  t&e  Clueens  IS^mn  cap.  n.bp 
toljicb  potuer  is  giuen  film  to  grant  a  Sequettration  5  fo  tljat  if 
ge  couiD  not  CequeQer  in  a  Cafe  of  tobicb  Ije  l)aD  a  Sluttstitction 
ftp  a  p^eceDent  Statute,  a  fortiori  &e  cannot  in  a  Cafe  ejremptcD 
as  tljis  is  from  Ijis  3uriSDictton« 

^ut  aDmittino;  a  ©equeffration  migljt  go,  tljen  tljis  inconbem'. 
encp  UioulD  follotu,  tl)at  if  ot^er  tanDS  i!)oulD  be  feqiiefircQ  fo| 
tl^e  fame  purpofe,  tge  former  Sequelfration  coulD  not  be  pieatieD 
to  Difc^rge  tgem,  becaufe  tge  intereft  id  not  bounD  tl^erebp,  no 
itio?e  tftan  a  Sequeffration  out  of  Chancery  is  pleaoable  to  an 
Action  of  Crefpafs  at  tf}z  Common  laui. 

C&iS  Cafe  cannot  be  DittinguifljeD  from  t^at  of  Jefferies  in 
5  Go.  anD  from  tobat  t&e  Civilians  teftificD  to  tlje  Court  tbete, 

viz.  That  the  Churchwardens  and  greater  part  of  the  Parifbioners 
upon  a  general  warning  given  may  make  a  Taxation  by  Law,  but 
the  fame  (hall  not  charge  the  Land,  but  the  perfon  in  refpeft  of 

his  Land  5  fo  tljat  'tis  Ije  tbat  i0  cljargeable  anD  map  be  ercom« 
municateD  in  cafe  of  tefufal  to  contribute,  btit  U0  laiiDs  cannot 
be  fequefireD,  becaufe  'tis  not  tlje  bufinefs  of  tlje  O^binarp  to 
tneDDle  loitb  tlie  temporal  pofTefliond  of  lap^nen,  but  to  pjoceeo 
asainft  tOem  bp  Ccclefiattical  Cenfures  ■■>  anD  tlje  parifljtoners 
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lanDsmapbcas  ujeU  ftquettceH  fo?  tbe  Ecpaicp  of  m  CbutcS 
asitSe  lanusof  tl)e  3mp?op?(ato?  fo?  t&eEepairs  oftljE  Cljap- 
pel  h  fo?  tiJljiclj  laeafons  it  toag  ftelQ  tfjat  a  Sequeftcation  tuoulO 
not  lie. 

Ex  parte       OSut  on  tfie  otfjec  ace  (t  tuas  faiD,  tljat  before  tije  making  of  tlje 

Def.         S)tatute  tl)e  Eecto?  tiias  to  cepaic  tfte  CljanccI  unDci;  pain  of  Se* 

qiieitcation,  U)|)ic&  tfje  SD^tiinacp  &atj  poluec  to  ffcaitt  in  cafe  of 

rcfufal  h  aim  t^at  610  3iit&o?itp  in  manp  Cafes  taas  not  abjiogen 

bp  tije  Statute  ;   %^Z  Cafe  of  *  Parry  and  Banks  tDas  citeo,  tDfjete 

in  t|)e  24th  ^eat  of  H.  8.  a  parfonage  iuas  app?op?iateD  to  tfje 

Deanatp  of  ©t.  Afaph,  ano  a  Qlicarioge  enooUieD,  tobtcft  tije  'Bi« 

ftou  DiffolucH  in  tlje  24th  ^eac  of  SElueen  Elizabeth,  ano  Parry 

p^etenning  tbat  nottoitljifanuing  iW  DiCfolution  it  Uia0  in  ttje 

j^ingg  $panii0  b?  lapfe  obtainet  a  12)?efentation  h  ann  it  toais  re« 

folueti  tkt  aftet  tl)e  Statute  of  Diffoiutions,  icbicb  mane  par< 

fonages  lap  fees,  tlje  ©jtinarp  coulo  not  Dilfoltje  tlje  SJicariUge 

ftii)cte  tbe  pacfonage  toass  in  a  Cempo?al  lg)anti,  but  being  in 

tljat  Cafe  in  tlje  ^anuia  of  tlje  Dean,  Ije  migbt, 

Clie  Eeao;  is  to  tepaic  tge  Cbancel,  becaufe  of  tge  p^ofit^  of 

tlje  <©lebE,  tDl)iC&  i%  tljetefO^e  Onus  reale  impofitutn  rebus  &  per- 
fonis  5  anO  Of  tfiat  Opinion  tuas  Johannes  de  Atkin,  to()a  iDJOte 

100  pearjs  before  Lynwood,  tuljete  in  fol.  56.  fiefaitD,  That  if  the 

Chancel  was  out  of  repair  it  affefted  the  Glebe. 

anD  tljat  tj;e  Conftitution  of  tge  Canon  lato  t0  fucti  fuill  not 

Vaugh,  317.  jjg  tienieo,  ann  if  fo  Canons  being  allotneti,  ate  bp  ufe  become 

patcel  of  tlje  Common  lab),  anti  ate  ais  muci)  tt)e  laU)  of  tlje 

K^ingtiom  a0  an  M  of  patltament,  fo?  tugat  is  laio  ootg  not 

fulcipere  magis  aut  minus. 

Sebetal  Cafes  t»ete  put  toljete  tlie  06ifl)op  tiotlj  intetmebtile 
tuitg  t^e  profits  of  a  patfdnage,  as  in  t()e  Cafe  of  a  Seque« 
Station  upon  a  3luDgment  obtaineo  againil  a  Spiritual  petfon, 
a)|)ete  a  Fi.  Fa.  ts  biceaeu  to  tbe  SI)Eciff  upon  tbiit  lubgment, 

anU  Ije  retUtnS  Clericus  beneficiatus  non  habens  Laicam  feodum  5 

fo?  Wi\)  teafon  Ije  cannot  meUDie  luitl)  tbe  profits  of  tbe  (©icbe, 
but  tje  Tdifljop  Bot&  it  \i^  a  Seqiiettcation  to  Ijim  oirecteD. 

^z  mapliltetDife  retain  fo?  ibc  fupplp  of  tlje  €i\u  auO  pap  onlp 
tlje  tefiuue,  U)ljic&  &atlj  been  omitteo  on  t&e  otljet  fide. 

9s  tbe  ^?binarp  migljt  Oilfolbe  a  SJicaiiDge  enbotoen  luljere  t&e 
patronage  teas  in  t&e  l)mm  of  a  Dean,  fo  be  map  fequeflec  an 
app?op?iation  in  anp  Spititual  peifon  s  auo  tDete  is  no  Statute 
tobicb  ejtempts  an  33mp?op?iation  fcom  fuclj  a  Sequellcation,  be* 
caufe  'tis  onus  reale  at  tfte  Commott  am  h  ano  as  tU  lap  Im* 
P?QP2(ato{  mai?  Cue  fo)  Cpt|)es  ann  receibe  tj^em  as  befo?e  tge 
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itiaMng  tljis  ©tatute  h  'ti$  a$  reafonaftle  fince  6e  fiatlj  t&e  fame 
aODantage  t&at  Ije  fljouHi  gaue  tfje  fame  Cfjatp,  anu  tfie  ratljet 
Ijecatife  tlje  faljing  in  tlje  €)tatutc  of  31  H.  8.  cap.  13.  riotlj  Cili 
continue  tfje  fame  Slutf)o?itp  tlje  'Bifljop  fjao  before,  t&ougO  tlje 
pofleflion  ms  tfiecebp  gitjen  to  tte  J&i'nij. 

^Ije  MOIW  of  tDl)tcD  ace,  viz.  Saving  to  all  and  every  perfon, 
dfc.  liich  Right  which  they  might  have  had  as  if  the  Aft  had  not 

been  made,  tD&fc&  mutt  be  tl)e  EffiOt  Of  tf)e  C^jtiinatp  anD  of  no 
ot|)et  pecfon* 

an  3imp?opiiato2  paps  S)pnolial0  anti  procurations  as  tuell  as 
an  Sppiop^tation  in  tlie  JDanos  of  Ccclcfiafiical  pecfons,  anu  it 
inoulD  be  ijetp  inconbenient  if  a  ^equefttation  fljouin  not  Ue 
iDljiclj  toouin  quicken  tbem  mo^e  tban  an  excommunication; 
antiit  toas  laiD,  tbat  in  England  tbece  tnete  abobe  iooo2lpp?0' 
p^iations  belongino;  to  Corporations  afiBcesate,  as  Deans  ana 
Cbaptets,  bJbtcb  couiu  not  be  e;tcommunicatco  5  ann  if  tbe  15U 
fljop  coum  not  fequeQet,  tben  tbete  toas  no  temeop  to  tepaic 
tbe  Cbancei :  for  tubicb  Eeafons  Junsmcnt  toas  prapeti  for  tbe 
Defenoant* 

TBut  tbe  tobole  Couct,  befibes  3!uflice  Atkins,  bem  tbat  tbe  la? 
^impropriation  b)as  not  to  be  fequeateb  for  tbe  Eepairs  of  tbe 
Cbancel :  3nb  tbe  Cbief  31uCice  faib,  tbat  tbe  Kepaic  of  tbe 
Cbancel  tuas  an  CccleOiattical  Caufe,  but  tbat  tbe  Eectorp  ann 
impropriator  tnete  lap,  anu  not  to  be  fequeftceb  as  tbe  poffelRons 
m  tbe  ^panbs  of  €ccleCafiical  Corporations  map,  uibicb  be  bin 
ascee  couib  not  be  eKcommunicateD,  but  tbe  petfons  tobo  mabe 
up  fucb  Corporation  migbt> 

anb  as  to  tbe  ^equeflcation  upon  a  Jubgment  it  mabe  notbingc 
for  tbe  scatter  to  entitle  tbe  ©rbinacp  to  a  ^equeflcation  in  tljis 
Cafe,  becaufe  babat  be  botb  in  tbat  is  in  tbe  natute  of  a  tem- 
poral ©fficec  5  for  tbe  ©equcltcation  is  like  tbe  Fieri  Facias,  ann 
being  oiceaeb  to  tbe  'Bifljop,  be  iS  in  tbat  Cafe  (if  be  map  be  fa 
calleb)  an  CccleQafitcal  Sibeciff,  anb  h^  bictue  tbeceof  map  bo 
as  tbe  %\im&  botb  in  otbec  Cafes,  tbat  is,  be  map  feife  €ccle< 
Gattical  tbtngs^ano  fell  tbem,  as  tbe  Siberiff  botb  temporal  tbings 
upon  a  Fieri  bacias  ^  but  'tls  to  be  obfccbeD  tbat  be  tnuft  tetucti 

Fieri  feci,  anO  UOt  Sequeftrari  feci  UpOU  tljiS  2Hcit. 

Snb  as  to  tbe  saving  in  tbe  statute,  tbat  botb  not  altec 
tbe  Cafe;  for  if  anp  Eigbt  be  tbecebp  fabeb,  'tis  tbat  of  tbe 
pacron,..for  tbepacifljionecs  babe  no  cigbt  to  fittbece  h  inbeeo 
tbe  ^tca'i-  map,  becaufe  be  comes  in  unbec  tbe  patfon. 

©0  tbat  tbts  Cafe  is  not  to  be  put  as  at  tbe  Common  lato, 
but  upon  tbe  ©tatute  of  Dilfolutions,  bp  bectue  bJbereof  tbe 
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Eecto^p  being;  m  tbe  pmtjs  of  a  lap  pecran  (0  become  a  lap 
j?ee,  anD  fo  cannot  be  fubfect  to  a  ^equefttatton  5  it  it  fljoulD, 
tbe  nejt  ffep  tooiilD  be  tfjat  tbe  "Bifbop  tnouID  incceafe  SJica- 
ridges  ad  toell  m  tbe  Cofe  of  an  Simp^opnatfon  a$  ^pp^opitatton, 
mbicb  tooulD  ielTen  tbe  polTeirtond  of  fucb  a?  babe  putcbafeD  unoec 
tbe  ^a, 

OSttt  3luflice  Atkins  m&  of  a  conti:acp  ©pinion  5  be  faiD  tbat 
it  m$  agteeti  bp  all  tbat  an  3lmp;op;iatoj  i9  cbatpable  uiitb  tbe 
Eepait0  of  tbe  Cbancel^  but  tbe  Cbatge  toas  not  petfonal  but 
in  regatD  of  tbe  profits  of  tbe3imp?opnatton,  tobicb  are  ojiginalfp 
tbe  Debto?  accoiDing  to  tbe  fita  Donation.  Cbat  tbe  pnmatp 
Eigbt0  of  Eerto?ie0  ace  tbe  pecfo^nance  of  SDibine  SetbiceanD 
tbe  Eepaics  of  tbe  Cbance!,  anD  tbat  tbe  p?ofi£j3,  lubtcb  are 
oDer  ano  abobe,  mua  tben  go  to  tbe  Slmpjpnato?,  anb  are  to  be 
clfeemeb  tben  a  lap  if£p  -■,  but  tbat  tbofe  Dutie0  ace  tbe  firff 
Eigbt0}  anb  tberefoje  mult  be  fir{{  Dircbacgeb. 

Cbat  tbi0  Eigbt,  tbi0  butp  of  Eepairing  6ja0  certain,  anD 
tbecefoje  fljall  not  be  taken  atoap  by  3linpItcation,  but  bp  exm^^ 
mom  in  tbe  ^a,  tobicb  if  toanting  ajall  temain  mil,  anti  tbe 
Pactie0  ajall  be  compeileD  to  repair  unbec  tbe  fame  penaltie0  a0 
before. 

I5ut  abmftting  it  (boulD  be  tafeen  atoap,  pet  tbe  faving  in  tbe 
3(t  ejrtenb0  to  tbe  Bigbt  of  tbe  paria^ioner?,  Wtl)  in  not  to  Ot 
in  tbe  Cbancel,  but  to  go  tbitber  toben  tbe  Sacramento  are  ati< 
miniffceb,  of  tobicb  tbcp  ace  bepnbeb,  biben  'ti0  out  of  Eepatr ; 
no?  can  tbep  babe  tbe  ufe  of  tbe  Cbuccb  tubicb  P^operlp  belong0  to 
tbem,  becaufe  toben  tbe  Cbancel  i0  out  of  Eepair  it  not  onip 
tieface0  tbe  Cburcb>  but  make0  it  in  a  ibb^t  time  become  rui' 
nou0* 

pz  benieb  tbat  a  €>e(iue(!ration  in  Chancery  cannot  be  pleaoeti 
to  bare  a  Crefpar0  at  tbe  Common  latu  -,  fo;  if  it  be  fatb  tbat  tbe 
Chancery  babe  tfTueb  fucb  S)eque({ration0  it  biill  be  as  binbiug 
a0  anp  otbec  pjoceC^  iffuing  acco^bing  to  tbe  Eule0  of  tbe 
Common  lab)* 

anb  be  alfo  benieb  tbe  Cafe  put  bp  tbe  Cbfef  %\mcej  tbat 
tbe  lanb0  of  tbe  pariajioner0  migbt  a0  toell  be  fequeSreb  foj  tbe 
tepait  of  tbe  Cburcb  a0  tbofe  of  tbe  3lmpjopjtato^  fo;  repair  of 
tbe  Cbancel,  becaufe  tbe  P2ofit0  of  tbe  Eeao?p  migbt  o?iginallp 
be  fequettceb,  but  tbe  lanb0  of  tbe  Paciajioner  coulD  not ,  anb 
fo  tbe  Cafe0  ace  quite  bifferent. 
Judgment.  "^"^  *"  ^^^^"^  ^^^^  follobJing  Jubgment  tuad  giben  againff 
tbe  Defenbantupon  tbe  point  of  pieabing,  tobtcb  tbe  Court  all 
agteeo  to  be  ill* 

u  Cbe 


.-i 
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1,  Ci^e  Defentiantj3(]t)ouloDaue  auecceo  tDattljeCfjanceltoais 
out  of  repair. 

2,  mm  no  molt  tt)a0  taken  tDan  tuljat  loajs  ruffictent  (01  tge 
rcpatr  tijereof. 

3,  jfo?  tf)at  tlje  Plaintiff  Ijao  oeciareD  fo?  tOe  tafeino;  of  fe. 
Deral  fojtis  of  ^?ain  i  ano  tlje  Defenoant  luttifiCjS  tlje  tatiing  fcut 
of  part,  ano  faitij  not&ine;  of  tl)c  refiDue,  ano  to  'ti0  a  Difcon' 

tinUanCEo  ano  t^e  general  COOJOSi  quoad  refiduum  tranfgreffio- 

nk  tuili  not  telp,  becaufe  Ije  goes  to  particulars  afterU)arD0  and 
liot!j  not  ennumerate  all ,  ano  tfjereupon  3!uDgment  tuais  fiioeti 
accojomglp. 

Edwards  verjus  Weeks. 

Asfumpfit.    C5e  paintiff  Oeclarco  tfiat  t^c  Defenoant  fnparoi  dif. 
conaoeration  tljat  t&e  paintiff  at  U9  Ecqiieft  fjao  ercljangeo  charge 
|)o?f£!3  UJit!)  Ijim,  p?omifeo  to  pap  Ijim  5 1-  and  6e  alleogco  a  bieacfj  good  be- 
in  tt)C  Bon'pCrfO?mance*  tore  breach 

Cl)e  Defenoant  pIeaO0  tljat  tlje  paintiff  before  anp  action  f  P'^o'^i'e. 
b?ougl)t,  oifcftargeo  Uta  of  W  pomife:  ^no  upon  a  Demurrer  terwaSs^ 
tSe  €iueffion  toag,  U)&etDec  after  a  b?eacfj  of  a  jp^omife  a  parol  Mod  Rep  262 

DifC&arge  COUlD  be  gOOOf     Clje  Cafe  of  *  Langdcn  and  Stokes  *Cro.Cai. 383 

loas  an  aut5o|itp  tljat  fuel)  a  Oifc&atge  bao  been  gooD  befo?e  ^"'-  '^^• 
tbe  b^eaclj :  viz.  Cbe  Defcnoant  piomifcn  to  go  a  aioiage,  tlje 
b^eacb  toas  alleogeo  in  l3on=perfo?mance  -■,  ano  tbe  Dsfenoant 
pleaueo  tbat  bEfo2e  anp  bjeacb  tbe  plaintiff  exoneravit  eum ; 
ano  upon  Demurrer  it  ms  belO  gooo  befo?e  tbe  b?eacb. 

Xut  bete  toa0  no  time  agreeo  fo?  tbe  payment  of  tbis  5 1. 
ano  tberefo^e  it  toad  oue  immeoiatelp  upon  Eequefl,  ano  not 
being  paio,  tbe  P^omife  t0  broken,  ano  tbe  parol  Oifcbarge  can« 
not  be  pleaoeo  h  ano  of  tbat  C»pinion  toas  all  tbe  Court,  ano 
aubgment  fo?  tbe  plaintiff,  NiQ,  &c. 

Qusre.  3f  bao  pleaoeo  fucb  a  Oifcbarge  befoje  anp  requcff  of 
payment,  tubeber  it  bao  been  gooo. 


!L  I  2  Arris 
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Arris  i^  Arris  verfus  Scukelj.     In  Scaccario. 

Indebitatus     WNdebitatus  affumpfit  fO|  200  1.  t'tt  i^OIip  |)aU  atlH  tCCeftJell  t0 

Apmfit     ^  tfje  ufe  of  t&e  plaintiffs  t  Qlpon  Non  affumpfit  picaoeo,  tbe 
vyiii  lie  for  j^^p  g„g  ^  g,pecjai  accDitt  to  tt)i9  Effctf ,  viz.  Cijep  finD  t6at 

f  th^^  P*^^  ^^"ff  Charles  the  Second  Din  Oil  t\)Z  17th  tap  Of  Auguft  ill  tlje 

fits  of  ai°'  *2th  pear  Of  fiis  Eeign,  tipljis  letters  patents  unner  tfiegceat 
Office,  the'  S>eal,  grant  unto  tfie  Dcfentiant  ann  anotDec  t&e  ©ffice  of  Comp« 

no  contraa  troler  Of  tlje  CUflOmS  at  tfie  pO?t  of  Excefter,  durante  bene  pla- 

cito ;  tfiat  t&e  ot&er  perfon  oteo  5  aim  tftat  tlje  K^ino;  aftertoatD^ 
bp  otljer  letters  patents  bearing  Date  primo  Maii  in  tfie  21ft 
pear  of  (lis  Ecign,  DiD  grant  tfie  faiD  ©ffice  to  tlje  plaintiffs, 
to&iclb  uias  tioo  pears  before  tljis  Mon  bjougljt  ?  anD  tljat  tge 
DefenDant  (till  anD  fo?  fetien  pears  pad  IjaD  erercifeD  tlje  fame 
upon  pretence  of  a  Eigbt  bp  S)uruibo?fljip,  anD  receibeD  tbe  profits 
t&eceof  h  but  tubetDer  upon  t&e  tubole  fatter  tbe  DefenDant  maDe 
anp  fucljpjomifc  as  in  tbe  Declaration,  tbep  DiD  not  fenotD,  Et 

peiunt  advifamentum  Curiae  in  pramiffis  5  auD  if  Upon  tlje  ^at« 

ter  To  founti  tbe  Court  ajall  be  of  Opinion  tbat  tbe  DefenDant 
maDe  fucb  piomife,  tben  tgep  fap,  tbat  be  stD  mafee  Cucb  P;q< 

mtfe  anD  alfefS  Damages  occaiione  prxmifforum  in  narratione 
mentionat'  ad  loo  I.  anD  CollS  tO  53  s.  anD  4  d.  &c. 

Winnington  g)ollicitoj  atgueD,  tbat  tbe  fitft  patent  aias  Oe< 
tetmineD  \i^  tbetieatb  of  one  of  tbe  patentees,  anD  tben  tbe  (econti 
patent  taltes  effect,  anD  To  tbe  Plaintiffs  babe  a  gooD  Citie  h 
foa  tbere  (ball  be  no  ^urbibo^ajip  of  an  Office  of  CttiQ,  no  not 
if  tbe  Office  bab  been  granteD  to  ttno  fo;  tbeir  libes,  if  it  be 

not  falb,  to  tbe  SurWbO?  of  tbem,  u  Co.  54.  Auditor  Curies 

Cafe  j  anD  of  tbat  Opinion  toas  tbe  Court  clearlp* 

TBut  Poilexfen  fo?  tbe  DefenDant  faiD,  tbat  fie  agceeD  tbat 
point,  but  tbat  tbe  plaintiffs  patent  teas  not  gooD  5  fo?  tbougb 
tbere  be  a  general  Non  obftante  of  all  tbe  @)tatutes  iw  it,  pet 
tbere  ougljt  to  babe  been  one  in  particular  againff  tbe  @)tatute 

of  14  R.  2.  cap.  10.  tUbiCb  enacts.  That  no  Cuftomer  or  Comp- 
el H.fi.c.y.   troler  (hall  have  any  Office  in  the  Cuftoms  for  his  Life,  but  on- 
ly during  the  pleasure  of  the  King ;   tobiCb  being  maDe  fO?  tbe 

pubuque  ^ooD,  tbe  l^tng  cannot  bp  anp  Non  obftante  Difpenfe 

3fit 
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311  nianp  Cafes  tfje  Difpcnfation  of  t&e  Um  bp  a  Non  obftante 
is  goon,  90  tuljere  a  ©tatutc  p^efccilicis  t|)£  fonn  of  tbe  li^ins'is 
^jant,  tDljcce  it  Dotlj  not  Direaip  p^ofiibit  a  tUnSy  but  onip  uiioet; 
pain  ef  a  f  o^feituic  ^  but  if  it  be  tiitect  ann  pro  bono  publico, 
tljete  a  Non  obftante  ig  not  gooD,  anD  fo  is  tf)i0  Statute. 

Jpe  cannot  mfpenfc  toitij  tlje  Statute  of  31  El'z-  egainft  ©p- 
monp ;  fo?  tlje  part?  being  CifableD  bp  an  *  3ct  of  parliament  *  Hob.  57. 
cannot  be  enabled  bp  a  Non  obitantes  ije  cannot  Difpence  toitlj  iinftuo. 
tSe  Statute  of  ILeafeg  of  *  Ccclefiaflical  pecfonis,  no?  luitlj  tbe  'jco.  15. 
3iuri0O(ction  of  tbe*!3Dniiraltp  enccoacfiing  upon  tfie  Connnon*'3R. ac.3. 
Latn  5  fo?  tSe  founoation  of  a  Non  obftante  is  in  tlje  icings  p?e« ,' hV;,*"'  ^' 
rogatiue,  ann  is  current  in  f)is  <S?ants  h  but  in  t^ofe  Statutes  tfie  ^inft- 153- 
Subjea  batf)  an  inteceff* 

Cije  latns  concerning  Non  obftantes  are  none  of  tlje  *  ancient  *  Davis  Rep. 
Latos  of  tljis  lann,  but  b?ougljt  in  bp  tlje  pope*  Clje  'Book  of  «9, 70,71- 
2  H.  7.  f.  6.  b.  and  7-  oio  fictt  giUe  tifc  to  tljis  e]co?bitant  poujec  -,  Thom' "^^r- 
pet  it  is  not  t^e  ©pinion  of  all,  0?  inoeeDof  anpof  tlje  junges^sorrd. 
t&en,  as  'tis  affirraeo  to  be,  fo?  Broke  Pat.  45, 109.  tofjo  ab?iDgeD  "JcioJe?''' 
t^at  Cafe,  tooh  m  notice  of  anp  ©pinion  of  t^e  3!uDges^  pet  Long  5  eV 
fome  gtounning^t^emfelbes  ont&afBoofe,  affirm  tSattbel^ing  3 3.34- 
map  Bifpenfe  toitS  tbe  Statute  of  tbe  23  H  6.  cap.  8.  tuljiclj  €« 

ItactS ,    That  no  Man  (hall  be  Sheriff  for  above  one  Year;  auD 

i^at  t&etefo?€  a  patent  granted  by  Ed.  tlje  4th,  to  t|je  Carl  of 
Northumberland ,  to  be  Sljcriff  Of  tlje  faitic  Countp  fo?  life, 
mas  lielti  gooD;  fbliicl)  is  a  plain  miffahe,  fo?  tljere  neuer  m& 
anp  fuc^  EeColution,  neither  Dio  tlje  lunges  mahe  anp  Determi- 
nation upon  tl)at  Statute,  it  loas  onlp  a  oifcourfe  obiter  bp  Kad- 
cljff(tBboti)a0  tben  one  of  tlje  TBaronsof  tlje  Exchequer,)  con= 
cerning  tbe  Statutes  of  tbe  14  E.  9.  cap.  7.  ano  of  ibc  43  E.  3. 

cap.  9.  tuljiCb  ace  onlp  P?0l)ibit0?p  ,  That  no  Sheriff  fhall  continue 
in  his  Office  above  one  year,  bUt  |)abe  UOt  anp  fUCl)  Claufe  itl 

tl^em  as  tlje  Statute  of  23  H.6.  ijatl),  lu&iclj  fait&.  That  ail  Patents 

made  to  any  to  be  Sheriff  for  above  a  year  fhall  be  void,  any 
Claufe  or  word  of  Non  obfiante  in  any  wife  put  in  '  fuch  Patent  yo^^. 
notwithftanding  ^  tf)iS  tuaS  tl)e  miftafee  Of  'Baron  RadclifF,  tobO 

upon  a  funnen  Difcoucfe  tboug^t  tl)ere  migbt  be  fucb  Claufes 
In  tljofe  fo?mer  Statutes  of  Ed.  3.  ann  tbat  notUJitbffaniiing 
■fiJljicO,  tljece  being  a  Non  obftante  in  tbat  patent  to  tbofe  Sta* 
tutes  6e  belD  tljat  to  be  a  goon  bifpenfation  of  tljcm^  but  'tis 
plain  tbece  are  no  fucb  Claufes  in  tljofe  Statutes,  ann  tljere= 
fo?e  a  Non  obftante  to  tljem  is  gootJ,  ann  tpljlclj  tuas  tbe  true 
ceafon  to&p  t&at  patent  in  H.  t^e  7th's  time  loas  6ein  goon* 


2.  $ino« 
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2.  ^notftec  reafon  migijt  be,  tjccaufe  t&e  Office  of  S)6eciff  toajs 
grantaWe  fo?  life,  ann  (0  not  \3MtUn  t&e  reaclj  of  t!jc  pjobtljitt 
on  &p  tf)ofe  ^tatutei9« 

3.  TBut  it  if  toa0,  pet  tlje  PjoDifo  in  tf)E  art  of  Eefumption , 
of  I H.  7.  p?ote(teD  ti)at  patent,  bp  tuljiclj  tf)e  j^ing  cefumcD  all 
^?ant!3  ttiaOE  b^  E.  4.  but  p?oi3ioes  fo?  tlje  Carl's  ©?ant. 

TBut  aomitting  tbe  Statute  of  K.  2.  ano  of  h.  6.  mapbeuif' 

?Rdi^Abr'  P^"^^^  ^^^^^  *"  ^^'®  ^^f^»  ^^^  ^'  ^J°"'^  ''^  mo?e  particular  tfian 
193.  ■  '■  in  tW  l^atent  to  tlje  plaintiff;  fo?  Non  obitante  aiiquo  stamto 
cro.  Eiiz.;r3,  genctallp  tulll  not  fcrbe* 

3.  point,  a  general  indebitatus  affumpfu  tuili  not  lie  dete  fo? 
*jh  4 12  toant  of  *  p?iDitp ,  ano  becaufe  tbere  10  no  contract,  'tis  onlpa 
Bro.  Accompc  tort,  a  Diffeifui,  ano  tbe  plaintiff  migbt  featjc  b^ougljt  an  affife 
M.65,8i>.    fp2  t^(g|  mtct,  tobicl)  lies  at  tlje  Common  lauj;  ann  fo  itfiatlj 

1  Inft.  in      tJEEtt  aOjUDBetl  in  ]ehu  Webb's  Cafe,  8  Co.  4.     C^tlfjicf)  iS  alfo  gi. 

ijen  b^  tSe  Statute  of  Weftm.  2.  cap.  25.  fo|  a  profit  appjenoec 

in  alieno  folo. 

Clie  Plaintiff  mig&t  ftafte  biomU  an  Action  on  t&e  Cafe 
againtt  tl)e  Defendant,  fo?  Oiffurbing  of  Um  in  W  Office,  ana 
ttjat  Oat)  been  gooo,  becauie  it  ()aD  been  grounoeo  on  tge 
tojong. 

3In  tW  Cafe  t|)e  Defendant  tafeeg  t&e  profits  againlf  ti&e 

toill  of  tbe  Plaintiff,  ano  fo  tljerc  is  no  Contrart  ■■>  but  if  &g 

«  H  <s  9     Ijao  receibeo  tljem  bp  tbe  confent  of  tbe  plaintiff,  pcttbis  9cti. 

I  Roll.  Abr.   on  tnottio  not  lie  fo?  toant  of  p?ibitp.   'Cis  true,  in  tlje  Cafe  of 

597  pi.  J.     (i^g  j^^„g  ujijgfg  ijig  j^ents  are  tn^ongfullp  receiueo ,  t&e  part? 

map  be  ei&argco  to  gibe  an  accompt  as  TSapliffi  fo  alfo  map  tbe 

(£i;ecuto2s  of  W  ^ccomptant,  becaufe  tlje  iaU)  createtlj  a  piu 

Uitp  j  but 'tis  otberbJife  in  ttje  Cafe  of  a  common  pcrfon,  10  Co. 

1 14.  b.  1 1  Co.  90.  b.  TBecaufe  in  all  9rtion0  of  Debt,  tljere  muff 

be  a  Contrart,  0?  quafi  ex  contraftu  j  ano  tberefo?e  tnljerc  Juog- 

mcnt  tuas  bao  ano  tljereupon  an  Elegit,  ano  tbe  ©ficriff  return^ 

eO  tbat  tie  bao  appjtfeo  tbe  (^ooos,  ano  ejrtenoeo  fuclj  Lanos, 

tOfjiCb  f)E  OCliUeteO  to  tbe  Plaintiff,  ubi  revera  Ije  OiO  not,  per  quod 

aftio  accrevit,  U)bicb  ttias  an  9rtion  of  Debt  ■-,  but  it  teas  aDjuDgcD 
tliatit  U)oulo  not  lie,  becaufe  tlje  Sljeriff  bao  not  returneo  tbnt  be 
meOleO  tottb  tl)e  <Ji5ooO0,o?  tuttb  tbebaluc  of  tbcm,ano  therefore  fo? 
tiiant  of  certaintp  IjoU)  mucb  to  cbargc  Ijim  loitlj  tOlS  Action  luoulO 
not  lie,  but  an  ^rtion  on  tlje  Cafe  fo?  a  faife  Ecturn ;  but  if  be 
Godb  27<5  Ijao  returneo  t|)e  <S5oods  folo  fo?  fo  mucb  ^onp  certain,  ujbtcb 
2  Sand.  344   5e  5aO  oclioereo,  tljen  an  9rtion  of  Debt  inoulD  lie  •■,  fo?  tbougb 

a  Cro.  566.     'jijj  j^Qj.  ji  Qjontrart,  'tis  quafi  ex  contradu,  Hob.  206. 

3.  point.  Cbe  3lurp  finotDat  tbe  Defenoant  receibeo  t&e  p?a» 
fits  fo?  feben  vtm,  ano  tliat  tlje  plaintiff  Wo  W  patent  but  ttoa 

pears 
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vem,  aiiD  tio  not  fljeto  tugat  toao  receiDeD  tip  tge  DefenDattt 
loit^in  tgoCetiDO  peav?,  anQ  t|)en  tf)e  Court  cannot  appip  iu 

"jSllt  on  t^e  OtljEC  flDe  it  tuaS  faiD  Op  Sawyer,  Cljat  tf)I0  Non  Ex  parte 

obftante  m&  gooD  h  fo?tu&etc  an  3rt  of  pacliament  corner  to  te^  Quer. 
ffcafit  tU  l^ing0  potiiec  ann  p?ecoffat(Ue,  it  vuas  alttiapg  fjelD  fa 
to  ijc  anti  Ijc  telicD  upon  tee  SuDgment  of  2  H.  7.  f.6.  t&att6e 
l^ing  inigljt  Difpenfe  toitlj  tlje  Statute  of  23H.  6.  tofjiclj  Ije  af=  gy^°'";^f'-^' 
ficttie^)  to  be  tKje  conftant  ^Cage  eDet  fince,  anti  tgat  tgetefoje 
tge  lata  id  fo  taUen  to  he  at  tljto  nap. 
30  to  tfie  fecouD  j^oint  tioti)  De  ann  t&e  SoUicito?  (General 

Winnington  fatD,  Cljat  an  indebitatus  affumpiit  tDOUlD  lie  IjEte, 

fo|  to&ete  one  teceiUesi  mp  Eent,  3  map  cljarge  Ijim  asiBapIiff 
0?  Eeceitjec  5  oi  if  anp  one  receiue  mp  ^onp  toitfiout  mp  o?Der, 
t^ouglj  'tis  a  tort,  pet^  an  indebitatus  toiil  lie,  becaufe  Op  t&e  Ee* 
ceipt  of  tl^e  cponp  t^e  latu  creates  a  p^omife,  anti  ti^e  action 
i$  not  gcounoeti  on  t&c  tort  ijut  on  tlje  receipt  of  t&e  [^lofite  in 
tW  Cafe. 

^d  to  tU  Obfedion  about  tfte  finding,  tfiep  (jelD  tljat  to  be 
nugato?p  ann  ioie  ■■>  fo?  it  cannot  be  intenneo  ttjat  tl)e  Damagesf 
giben  tuere  fo?  tbe  time  tbe  Dcfenoant  receibeu  t&e  profits,  be# 
fa?etbe  plaintiff  fjao  fjigi  patent,  neit&et  ig  tijete  anp  t&ing  founn 
in  tbe  ^lecDict  to  tijat  pucpofe. 

3n  Michaelmas-Cetm  fOlIOtUing,  t&e  Court  gaUe  lungment  fo?  Judgment. 

t&e  platntiffis. 

I.  C&ep&eiDt&att&eiliingmig&tDifpenfe  tuit&  t&ig  Statute, 
fo?  t&e  SubjEfl  ban  no  intereft ,  no?  tuais  in  anp  iDife  concern* 
en  in  t&E  p?o&tbitian  5  it  toas  mane  onlp  fo?  t&e  eafe  of  t&e  mm  Hob.  145. 
ann  h^  t&e  like  ceafon  &e  mig&t  bifpenfe  tuit&  t&e  Statute  of 

4  H.  4.  24.  That  a  Man  (hall  hold  the  Office  of  *  Auinager,  with-  Dyer  203, 
out  a  Bill  from  the  Treafurers  anil  U)it&  t&e  Statute  Of  3 1  H.  6.  5. 
That  no  Cuftomer  or  Comptroller  (hall  have  any  Eftate  certain  in 

his  Office  j  becaufe  t&efe  anu  fuc&  like  Statutess  tnere  matie  fo? 
t&e  eafe  of  t&e  Sobeteign,  ano  not  to  ab?ibge  &i9  p?ecogatibe, 

ann  t&at  t&e  general  Claufe  of  Non  obftante  allquo  alio  Statuto 

U)a0  fufficient. 

2.  an  Indebitatus  Affumpiit  UJill  Ipe  fO?  ECHt  teceibCD  b^  one  ^H  7  6h. 

to&o  p?etenb£J  a  Citle,  fo?  in  fu£&  cafe  an  accompt  ttJiiUpe^  Moor  45s. ' 
to&erebec  t&e  Plaintiff  map  &abe  an  acconipt,  an  indebitatus  uiili 
ipe. 
as  to  t&e  finbing  'ti&  bJell  enoug&,  fo?  t&e  2urp  affcfs  Dan]a= 

geS  occafione  pramifforum  in  narratione  mentionat,  to&iC&  muIt  be 

fo?  t&e  time  t&e  plaintiff  &ati  t&e  Office,  ann  t&at  a  patent  mm 
mM  a  ^an  an  Officer  befo?e  anmittance. 

Steward 
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Steward  Executor  of  Steward,  verfus  Allen. 
Demand    TPNCBC  fo?  a  Eeitt  tefetUeH  upon  a  leafe  fo?  peat^,  iit 

muft  be  JL/  tt&tC&  t|)ete  1080  a  19|Oilif0,  That  if  the  Rent  be  behind 
made  and  unpaid  by  the  fpace  of  a  Month  next  after  any  or  either  of 
where  an    ^jjg  Dales  of  payment,  then  the  Leafe  to  be  void. 

Sbe de-'^  C&c  pea  ftja0,  €6at  t^e  Eent  tuag  beliinD  a  ^onte  af» 
termined.  tcc  a  Dap  on  ft)&icf)  It  tDas  tefccDeti  to  be  paiDj  and  fo  tlje  Leafe 
10  \sm  b  to  tDijtcb  pea  tibe  Plaintiff  oemucten,  becauCe  t^e  De« 
fentiant  hid  not  Cap  tgat  t^e  patnttfT  tiemanneD  tgeEent>  fo2 
tbougfi  tfje  JElent  be  mie  tDittjatit  nemanD,  pet  tfje  ^nteteft  (tall 
not  be  DetecttiinelHoitf)out  it,  tofjicf)  muft  be  ei;pier0lp  laiD  in  tlje 
Pleading?  ano  of  tljat  Opinion  toa0  tU  Coutt,  e;tcept  luftice 

Atkyns,  tObO  llOUbteO» 

Searl  verfus  Long. 
ihare  impe-  T^dfittient  final  tua0  Qi^zn  in  a  Quare  impedit,  accoidinff  to 

4it,   real      J    tfie  BmiltZ  Of  Marlebridge,  cap.  12.  TOiCb  Serjeant  Pem- 
mainper-     berton  inOUeU  tO  fet  afiUe. 

nors  muft       ^^  {Qia  tfj^t  at  t!)e  COWimon  LatD  tbe  plOCeCS  in  a  Quare  impedit 
be  returned  ^^^  Summons,Pone,  and  Diftrefs  infinite,lct)iCl)  beittQ;  fOUnd  mifcibie» 

Summons   ^^"^  ^"  "^^^P^^  ^^  ^  "^^^^^ »  *'  ^^^  t^ztztoiz  p?obided  bj>  tbt0 

Pone  and  '  ©tatttte,  tftat  if  tbe  diflutbecs  do  not  appear  upon  tbe  ©unittiong. 

Grand  Ope.  tfteu  t^e?  fljall  U  9ttacbed  to  appear  at  aitotljer  dap,  &c.  Mo\si 

mo&Rs?2i3  iiece  upon  t^e  Sttacbment  tbe  ©beriff  batlj  returned  Attachiatus 

■  fuit  by  John  Doe  and  Richard  Roe,  tobo  are  feigned  perfons, 

and  not  mainpernors;  fo?  tbe  Defendant  batb  made  ©atb,  Cbat 

be  did  not  fenolo  anp  fucb  pecfons,  neitbor  teas  be  eder  ^ttacb^ 

"    £d,  (0  tbat  'ti&  not  onip  a  matter  of  iFo^ni,  foj  be  ouebt  to 

bade  tbat  notice  tubicb  tbe  lalu  requires,  it  being  fo  penal  upon 

bim* 

'ms  probable  tbie  ^iftafee  migbt  atife  from  99|.  Daiton,  U)ba 
in  W  'Book  of  tbe  Office  of  sheriffs,  in  tbe  KEturn0  of  cotit0 
tbere,  batb  put  douin  tbefc  feigned  ^ttacbEr0  fo?€rample0  fafte, 
from  tubence  tbe  ©beriff  in  tbi0  Cafe  migbt  infcrr  tbat  tbep  need 
not  be  real  petfon0,  a0  in  trutb  tbep  ougbt,  botb  upon  tbe  Sum- 
tnons,  Pone,  and  Diftrefs ;  and  be  Cited  a  Cafe  latelp  adjudged, 
tobere  tbe  lifee  Eeturn  tDa0  made  upon  tbe  »55?and  Cape,  and  tbe 
3iudgmcnt  fet  afide;  and  of  tbt0  ©pinion  dja0tbe  toljole  Court, 
and  faid,  CiUbere  t&e  p?ocef0  i0  fo  fatal,  tbe  part?  ougbt  ta 

'.  be 
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&e  uulp  fcruen,  atiD  tljat  t&e  Sfjetiff  oug;ljt  to  fta'ot  gone  to  tfie 
Cfjurci)  anD  to  (jaue  feiCeD  tlje  jpiofitiS  ^  aiiD  (f  t&ccc  be  not&ing:, 
to  return  a  Nihil  •,  anti  tljougJ)  tlje  JiiDBUient  toagi  giUcn  bcfoie 
tlje  Cctm,  0?  Ioiiq;  fince,  pet  ttfjen  'tis  Iccesulat  'tiis  to  be  fet 
afioe,  anB  fo  tt  loas  notn  •■>  anu  being  mobeo  again,  tDe  Couct 
continueo  of  tljeit  fo?met  ©pinion. 

Clje  like  Cafe  toas  mo^ca  in  Michaelmas- Cerni  foUotoing,  be- 
ttoeen  Fleming  d«^  Lee,  tDljctc  tbe  pattOH  Defenoant  ioas  tbu0 
fuminoneb  ano  nebec  appeareu,  anotlje  Jncumbent  oio  caft  an 
(ElToign  h  ano  a  Cafe  Uiais  citeb  bettcfen  Vivian  ano  tfje  'BilJ)Op  of 

London,  Mieh.  23  Car.  2.  in  G.  B.  iDbete  tlje  Itfee  lUOgment  ttiaiS 

fet  al5De. 

/But  on  tfje  otbet  fibe  it  m$  objetteb,  tljat  leabtng  oue  notice 
upon  tijc  giummons  m&  as  mucb  as  luas  ccquiteb,  fo?  tbe  otfjec 
mtits  ace  onlp  to  gibe  tbe  Defenbant  time  to  pleab,  ano  tbece« 
fo?e'tis  not  necelfarp  tbat  notice  fbouiobe  giben  upon  ebecp  one 
of  tbe  csrits ,  fo?  if  once  fctbeo  'tis  enougij,  1 1  H.  6.  3.  4. 

36  H.  6.  23.  8  H.  6,  8.  Long  5^0  E.  4. 26.  29  E.  g.  42,  43.  Doftor 
and  Stud,  1255 126.  21  H.  6.  56. 

15ut  tbe  Court  uiere  of  Opinion  tbat  tbe  Dcfcnbant  babing  not  Curia; 
appcateb,  no?  catt  an  Ctfoign,  anb  3!uogment  final  being  giben,  it 
toas  reafon  t&at  all  tbe  l3?ocefs  ajoulD  be  fecbeo  reallj?,  of  tobicb 
tljere  bab  been  no  occalion,  if  be  bab  eitbec  appeaceb  0?  elfoineo, 
am  tbetefo?e  tbe  p?ocefs  not  being  bulp  fecbcb  31ubgment  bias 
fet  aOQE,  Raft.  Ent.  217.  ^no  tbep  belD  tbat  tlje  Cffoign  of  t&e 
otbec  Defcnbant  bjas  no  bJife  binbing  to  tbe  lg)atron  Defenbant, 
becaufe  tbep  map  febec  in  ipieabing,  anb  fo  tbat  aubgment  toas 
lifeeUJife  fet  afibe. 
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Term.  Sandci  Mich. 

Anno  29  Car.  II.  in  Communi  Banco. 

Sir  John  Otway  verf^s  Holdips  Executor,  &c. 

RnnH  m  ¥   "X^STSC  upoit  Xoiiti  b?ouc6t  bp  t&e  Plaintiff  offainft 

pav  40  /  I       1  ^^^  SDefentiant  as  Cyecuto?,  tofiercin  t^c  Cetfato?  DiD 

when  an  l^X  ^cfenoUJlcoge  Uttikli  to  be  inbebtEii  to  t&e  Plaintiff 

Accorapt  "^^-^^    (n  40 1.  ftibici)  Ije  t|)ereb|i  DiD  cobenant  to  pap  tubeii 

fhaii  be  fucb  a  OBill  Of  Coi|0  Ibouio  be  ffateti  bp  ttpo  attojnies  inoiff^r 
ftated,'tisa  centip  tobe  c&ofen  between  tbemi  ano  fets  fpjtb  in  big  Dccls« 

Covenant  jgHQj^  t&at  be  naittCD  one  9tto?np,  ano  befiten  tbe  noui  Defen* 

and  not  a  j,g„j  jq  ^^^j^^  anotber,  bJbicb  be  tefufeb,  anb  fo  fntitlcg  bimfelf 

Cbe  Oefenbant  pleabs  Non  detinet ,  to  tobicb  t&e  plaintiff 
pemutreD. 

15111  tbe  piea  bias  not  offeteb  to  be  maintaineb  beraufe  tbe 
dtnctxtoi  cannot  pleab  Non  detinet,  but  tobete  tbe  €eRatoi  bim* 
felf  ntigbt  pleab  Nil  debet,  tobicbin  tbi0  Cafe  be  comonotoo. 
'But  it  m»  infiffeb,  tbat  tbe  Declaration  is  not  goob,  becauCe 
tbe  ^onp  m0  to  be  paio  upon  an  accompt  (lateb,  tPbicb  not 
being  bone,  bp  tbe  plaintiffs  ob3n  Ibebiing  'tiis  not  pet  Due  ^ 
anb  tbiis  ougbt  to  be  talten  as  penneb,  viz.  Soivtndum  anb  not  an 
eyp^efg  Cobenant.  / 

TSut  on  tbe  contrarp  it  bias  beio  not  to  be  a  Solvendum,  but  a 
Cobcnant  to  pap  tbe  ^onp,  tbe  Debt  anb  tbe  Dutp  being  in  tbe 
ficff  place  afcectaincb^  but  if  it  be  a  Solvendum  anb  tepugnant 
to  tbe  ©bligato?p  Claufe  'tis  boib,  2 1  Ed.  4. 36. 

0s  tbe  Defenbant  bioulb  babe  it  erpounbeb,  it  b)oulD  be  in 
bis  pouiec  totallp  to  befeat  tbe  %om  eitbet  biap  7  fo;  if  be  toouio 
nebec  cMc  an  ^ttojnp  tbete  couib  be  nebet  anp  tbing  urn. 
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€fje  iDljole  Couct  luere  of  aDpinfon  t&at  it  toa0  not  a  Sol- 
vendum,  but  a  Coijcnaitt,  tu&lcb  DiD  not  tafee  atoap  t&e  Dutp  af» 
cettatneQ  bp  tfie  Obligation  ?  aim  if  it  fljoulQ  not  be  a  Coi)e< 
nant,  but  an  entire  'Bono,  tben  it  tDoulo  be  in  tlje  pouiec  of  tije 
©bligoi  tDbetljec  ebec  it  fljaU  be  papable ,  but  be  it  eitfjec  t&e 
one  0?  tlje  otbet,  t|)e  plaintiff  ba&ing  namen  an  attomp>  ougSt 
to  cecoaet  ^  ano  Juogment  loas  acco?oinglp  giben  fo?  6(m» 

Dunning  verfus  Lafcomb. 

DCBC  on  a  'Bono,  t&e  ConUition  tuas  to  pap  ^onp 
tDljen  a  ©bip  fljouio  go  ftom  A.  to  c.  ano  fcom  tbence  to 
Briitoi,  ann  iboulD  atribe  tbete  01  at  anp  otfjet  pojt  of  otfcSacge 
in  England  5  tfje  €)Dip  going  from  A.  to  C  took  in  p?obifion0 
at  Briftol,  but  not  to  be  bifcbargco  t&ere,  but  p^oceeoeo  in  fjec 
aioiage  to  Caies  ano  luas  caft  aftiap  t  ano  \yv  tfi^  ©pinion  of  t&e 
Court  tlje  cponp  loais  not  papable  ■■>  but  if  ge  Dao  neber  intenoeo 
to  perform  tfie  SJopage  it  tnigljt  (jabe  been  otfiertuife,  i  Roll.  Abr. 
142.  39  H.  6. 10.  3iuogment  fo?  tlje  Dcfenoant  nifi. 

Atkins  verfus  Bajles. 

A  13  3}nfoimation  teas  er&ibiteo  againfl  t^c  Defenoant,  be«  Outiary 
ing  a  aiiftice  of  t&e  peace,  fo^refufing  to  grant  bis  ©aar=  pleaded  to 
rant  to  fupp?ef0  a  Conbenticle.  an  infor- 

Cbe  Defenoant  pleaos  an  ©utiarp  in  Oifabilitp  ■-,  ano  tOe  plan-  motion, 
tiffoeniurreo.  g<^°''- 

I*  %W  Plea  10  not  gooo  becaufe  tfje  filing  10  intereffeo  qui  3  inii.  194. 
tam,  &c.  ano  tljercfo^e  tuljere  tDe  Sinfo^mcr  Oie0  tfje  9tto?np  <^Z' 
iteral  map  p?oceeo. 

2.  Cbe  Statute  gibe0  potuer  to  anp  perfon  to  infojm,  &c. 
tip  to&iclj  general  ^0200  t^e  Difabilitp  of  iW  perfon  {%  w 
mobeo« 

"But  tlje  Court  Oeio  tW  t^ere  &)a0  no  colour  in  eitfier  of  tfiefe 
©&fectjon0» 

3*  'Ci0  not  pleaOeO  fub  pede  ilgilli,  fed  non  allocatur,  fo?  iC 

neeo  not  be  ia  pleaoeo  being  in  t|)e  fame  Court. 

4*  Cis  not  aberreo  tbat  t^e  plaintiff  U)a0  tlje  fame  perfon, 
iDlio  tDa0  outlabjco  5  but  it  ti)a0  anfbiereo  tfjat  tfie  prxdiftus  mafee0 
tDat  certain,  ano  tljat  tbougiD  t^e  l^ing  be  interelfeo,  pet  tbe  3!n> 

^m  2  fopec 
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tomtt  ottlp  (0  paintiff  anD  intituleD  to  t&e  tiEnefit,  aiiD  mt 
DyT22^'b  tfjouBlj  U  m&  DtfablED  pet^e migfet  fue fo? tl)e Eingjbut not fo? 
cro.Eih.583.  jjimfelf,  aiiD  tfjetEfojc  liiogmcnt  tuass  giueu  tfiat  tie  peauiais 

soon. 

Harv/ood  iS"  Bincks  verfus  Milliard,  (s'c. 

Notice  ,     T>  f  an  agreement  betioesn  t|)e  plaintiffs  antJ  tl)e  Ceffato?  of 

where  'tis    j3  tlje  DefcnDant  a  parcel  of  lanBis  m&  to  be  folD  fo?  400  1. 

agreed  to    |J^t  jf  ft  5(0  not  atifE  to  fo  ttittcb,  t|)en  tlje?  cobenanteo  tDitO  eact 

be  in  wri-  ^^^^^  ^q  ^gpjjp  pjopo^tionafelE  to  t!)e  Abatement  ^  ano  tfte  Deten- 

J"S'muitbe  jj^j^^.jg  ^^gjjato^  couenanten  foi  fiimfelf  anxj  610  €recutc?0  to  pap 

lopieaaea.  ^^  p^opo?tion  to  t^E  paintiff0,  fo  a0  tbe  plaintiffs  gaUe  fjim 

notice  in  bJ?iting  of  tbe  faio  @>alE  bp  tf)e  fpace  of  ten  daps,  but 

totb  not  Cap,  tbat  fucb  notice  vom  to  be  giuen  to  bis  (Sirecuto^s  02 

^Dtniniarato20. 

anti  nolo  tbe  piaitttiffs  aberteti,  tbat  tbep  gabe  notice  acco;* 
tiinglp  to  tbe  Defentiant  tobo  tuas  Ctecuto^  and  tj^e  bjeacb  aC^ 
fignED  Uja0,  tbat  lie  batb  not  paio^  Sec. 

CbE  Defendant  bemantis  Opet  of  tbe  Inbentute  la^zuin  tam 
a  variance  betiueen  tbe  Couenant  (^aUtb  toas  fo;  notice  to  be 
giben  to  tbe  CcKato?)  and  tbiS  Declaration  (bp  toblcb  notice  is 
BUecred  to  be  gtbcn  to  tbe  Cyecuto?  ■■> )  and  fo?  tbi0  reafon  be 
denmccEd* 

^nd  ^etreant  Dolben  laecoidEt  of  London  argUEd  foi  bfm, 
tbat  tbt0  U)a0  in  tb^  BatutE  of  a  Condition  precedent,  and  tbere* 
ioiz  tbep  ougbt  to  babe  giben  tbe  Cefiato;  notice,  tDbicb  accoi< 
dfrtg  to  tbe  agtctment  ougbt  alfo  to  babe  been  perfcnal,  UJbicb 
not  being  done,  but  onlp  notice  giben  to  bi0  Crecutoj,  did  make 
d  material  and  fatal  difference  betioeen  tbe  Cobenant  and  tbts 
JDeclaration,  14  H.  6.  i.  i  H.  6. 9. 

and  tbat  in  tbis  Cafe  tbere  ma  no  Cobenant  b^  tbe  Ceftato; 
at  all,  f02  all  agree  to  pap  tbeic  piopojtions,  and  Uje  Celtato; 
Jtiould  pap  W  part,  bibtcl)  10  not  a  Cobenant. 

Barrel  @)criEant  ott  tbe  otbcr  fide  faid,  tbat  tl}z  Ccecuto?  botb 
tcpiefent  tbe  perfon  of  tbe  Cedato?  •■>  and  tbat  tbougb  tUff  CO' 
tienant  tnas  to  gibe  notice  to  tbe  Cettato^  pet  if  tbe  Declara- 
tion bad  been  of  a  Cobenant  to  gibe  notice  to  biitt,  bi0  Crccuto^s 
antiadmini(lrato20,  &c.  it  bad  been  no  material  baiiance  fo  aa  to 
pjetudice  tbe  aaion  of  tbe  plaintiff,  becaufe  'tis  no  moje  tban  tobat 
tbetabJimplieSj  Pi.  Com.  192. 

and 
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3nti  upon  tije  ficft  opening  tW  £39atter  tljfs  Cccm  tfje  Cljief  • 
3uajce  anti  3uflicc  Atkins  Enclinen  tljat  tt)e  notice  ouffftt  to  be 
pecronal,  anD  ti)at  t&e  batiance  luas  material :  Xut  aftcrtuarD0 

in  Hillary   Cccni  follotoino;  mutau  opinione,  t|)e  tD&OlC  Couct 

agccEO  it  to  be  otljectoifc,  becaufe  tlje  Couenant  runs  in  Intecett 
anD  Cljarge,  ann  fo  tbe  Cjcecuto?  i&  touno  to  pap ,  anu  t^ecefoj? 
'ti&  necelTatp  tijat  Ije  tljouHi  IjaDe  notice,  ann  tbat  tbece  lua0  no 
matetial  Difference  bettocen  tbe  Declaration  ano  tlje  Cobenant* 
Snu  lamp,  tbat  tbe  Ccftato?  being  a  JgJartp  to  tbe  Deeb  IM  Sffree^  Antea 
ttient  to  pap  amounts  to  a  Cobenant,  tbou0b  tbe  foitnal  Wom 
of  Cobenant,  (^rant,  6cc.  biere  bianting. 

*But  tben  Serjeant  Dolben  perceibing  tbe  ©pinion  of  tbe  Court 
infifleb,  tbat  tbe  Declaration  toais  naugbt  toi  anotbec  reafon,  viz. 
tbep  ban  not  oeclareD,  tbat  tbi0  notice  mm  giben  in  tnjiting,  lobicb 
t0  etpjeflp  agreeb  in  tbe  Cobenant  •■>  to  bibicb  it  tnas  anfiuetcti 
tbat  tbe  Defennant  babing  pieabeb  tbat  be  gaue  notice  fecundum 

formam  &  effeaum  Conditionis,  it  bJaS  toell  cnougb. 

TBut  be  faib  tbat  tuoulb  not  belp  tbe  bJant  of  ®ub(f ance,  anb  Dyer  hs  v 
citen  a  Cafe  tobere  an  action  of  Debt  U)a0  bioiiQ,U  fo?  tbe  pec- 
fojmance  of  an  ^uiatb,  io  n&  tbe  fame  tBa0  Delibereb  in  WitU 
ting,  &c.  'QUiz  Defenbant  pleabeb  Non  deiiberavit  io  fcriptis, 
&.  Cbe  Plaintiff  ceplpeb  anb  fct  fo?tb  tbe  3toacb  in  mititing, 
iwtDib  not  birectlp  anfmer  tbe  piea  of  belibertng  it  in  Mriting,, 
onlp  b^  toap  of  Argument  i  anb  upon  Demurrer  tbere  omnes 

Jufticiarii  contra  Qyerentetn ;  anb  fO  tbep  toere  in  tbi0  Cafe,  tbat 

tbe  notice  mutt  be  pleabeb  in  c?L(riting,  anb  tbat  fecundum  formim 
Conditionis  m^  not  goon  5  3nii  fo  3ubgment  bjag  giben  foi  tbe 
Defenoant* 

Frosdick  verfus  Sterling. 

Tl)€  Plaintiff  alone  b?ougbt  an  action  ©ntje  Cafe  againlf  Baron  %d 
tbe  Defenbant,  ano  fcts  fo?tb,  tbat  be  anb  U^  mifc  in  Feme 
Set  Eigbt taere feifeb of  a^effuage,  T5afee.l6)oufe anb  Colefarb,  where  the 
&c.  anb  tbat  tbe  Defenbant  bab  erecteb  tbjo  Doufee  of  Mitt  fo  A*^'°"^  « 
near  tbe  faib  'Bake=iS)aufe  tbat  tbe  mM\&  tbereof  became  foun-  ch^^lf 
iJ2ou0,  anb  tbe  air  fo  untobolefome,  tbat  be  lofi  big  Cuitom  5  anb  fh^w^^. 
tbat  tbe  Defenbant  bab  biggeb  a  Pit  fo  near  tbe  XaiD  Cole  ga«9  viveto  her, 
t6at  tbe  mam  tbereof  toece  in  Danger  of  failing ;  anD  tbat  be  they  muft 
bab  built  anotber  aHail  fo  near  tbe  faib  S^effuage,  tbat  be  bab  both  join. 
0oppeb  an  olD  iigbt  tberein :  (Upon  jOot  guiltp  pleabeb  tbere  m$ 
a  (HetDictfoi  tbe  Plaintiff* 

anb 
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3nii  notiJ  ©ecieant  George  Strode  mouco  m  acceff  of  31UDff. 

meitt,  fo?  t&at  t&e  Wiik  (Doulo  fjafie  been  fopneD  in  tfjig  acti= 

on,  fo?  tDf)Ere  flje  map  itiamtain  an  Action  foj  a  tort  Done  in 

tfte  iLife«timc  of  5er  ^usbanB,  if  ttje  furutue,  anu  tD^ece  flje  map 

alfo  rccoDer  Damageg,  in  fuel)  OCafes  flje  mufl  fopn  i  anD  it  batij 

been  aDfuOgeo  t&at  flje  ougljt  to  jopn  mtl)  fjec  5)u0banti  fo?  flop. 

ping  a  toap  upon  f)ec  lano,  Gro.  Car.  418. 

1  Rou.  Abr.       ©0  alfo  fo?  cuttino;  uoinn  Ccees  on  tlje  3lopntuce  of  tlje  mM, 

348„pi-  '•     ttiaue  to  Sec  bp  a  foimec  i|)ii0banB,  bp  reafon  tuijeeeof  tbe  p?e= 

'°Ed.4.iJ'.    fent  l^ugbanb  lofl  tbe  lopptnge ,  tbep  botfj  jopneo,  fo?  tfjoug& 

cro.  El.  461.  tlje  UJ^ong  toas  tone  to  bis  polTeffion,  ano  be  migbt  babe  Eeleaf= 

eb,  pet  faecaufe  tbere  bias  alfo  a  tti?ong  bone  to  tbe  Inbecitance, 

t&ep  ougbt  botb  toiopn,  Ao.  Car.438. 

a  inft  650        ®°  it&3f&  tieen  abjubgcb,  tbat  tbe  l^ugbanb  {inb  mik  in  Eigbt 

of  tbe  dPiife  iofneb  in  an  Action  of  Debt  upon  tbe  Statute  of 

2  E.  6.  cap.  19.  foj  not  fetting  out  of  Cptbes,  anb  belb  goob, 

399;™'  ^°^'  atib  bJbci;e  tbe  CJLlifc  cutco  a  toounb,  botb  lopneb  in  tbe  action, 

9E.4.  sj.      iiH.  4. 16.  46.  E.  3.  3. 

Cbe  Coiitt  belb,  €bat  tobete  tbe  Action  (if  not  bifcbargeb) 
ftiail  ftirbibe  to  tbe  daiifc,  tbep  ougbt  botb  to  lopn,  tubtcb  if  tbep 
bab  bone  bete,  it  tooulo  babe  been  f^atx^  to  babe  maintaineb  tbiis 
action,  becaufc  entice  Damages  are  giben;  anb  fo?  fofing  tbe 
Cuftcmto  U&  "Baae-boufe,  tbe  l|)ugbanD  alone  ougbt  to  babe 
biougbt  tbe  Action,  ^e  map  b?ing  an  C^eament  of  tbe  lanb0 
of  bt0  Mittj  but  lubgment  U)as  ttapeb,  till  mobeb  on  tbe  otbec 
0be* 


Barker  verfus  Warren. 

Tuftificad-     A  ^  Sction  bjag  bjougbt  againff  a  Caccier,  anb  laib  in  Loi> 
on  where  j\  ^°^^  f^?  Jofi"5  Of  ®oobs  tbete  b)b(cb  ftiece  belibeceb  to 

'tis  not  lo-    bim  at  Beverly  fn  Yorkftiire,  tO  te.belibet  at  London. 

cai,  a  Tra-     ^U  Defenbant  pleabs,  Cbat  be  bias  t:obbeb  of  tbe  faib  <SaoDS 

verfe  of  the  at  Lincoln,  abfqe  hoc  tbat  be  iOtt  tbem  in  London,     ^nb  tbe  piain= 
placemakes  jj{f  oemuCCeO* 

the  Pica         j^  ijrp^  f^gj  Eobbetp  i0  no  ercufe  fo?  a  Common  Caccier,  fo 
naugnt.      ^^^^  ^^^  p^^  ^^  ^^^  ^^^^  ^^  fubffance* 

2«  Cbif^i  bias  no  local  Sufliftcation ,  (0  tbat  tbe  Crabetfe 

mm* 


OgiUt 
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•But  on  tfie  otfjec  fine  ft  toas  faid  bp  Secicant  Hopkins,  t&at 
tlje  piea  m$  0OOD,  anD  tliat  t&e  Defennant  migljt  Ccatierfe 
t&e  place  :  ifo?tn  CrefpafS  fo?  tl)e  taking  of  ©ooB0in  Coventry, 
tit  DefenDann  pUaneo  tljat  tfie  plaintiff  m  Oelisec  tfte  ©ooDS 
to  tjim  at  London,  to  DelitiEr  at  Dale,  bp  fo?ce  iDtjeceof  ()c  toofe 
tDem  at  London  anD  DeliDecctJ  t&em  at  Dale  accoioinglj',  abfque 

hoc  tdat  ^t  tOOfe  tijem  at  Coventry,  anD  |)elD  gOOD,  fo?  bp  i)i0 
pea  fje  6atD  confelTcD  tlje  DeUfaerp,  antJ  tlje  taHing  botD  at  one 
time  anD  place  5  anD  t}e  coulD  not  Ijaije  pleaDeD  tfie  DeliDerp  at  Lon. 
don,  anD  juflifiie  ti^e  tafting  at  Coventry,  becaufe  tlje  pofeflion  i0 
confeffeD  b^  tOe  ficft  DeliDerp  at  London,  anD  tljEccfoje  t&e  futfi. 
ficatfon  of  tbe  taking  at  Coventry  liaD  been  inconfiffcnt,  24  H.  6.5. 
OBttt  it  6aD  been  otfietUJife,  if  tfie  DefenDant  fiaD  ^uflifieD,  be« 
caufe  t&E  plaintiff  gaue  Ijim  tfie  (^ooDsi  at  London ,  bp  fojce 
iDBeceof  lie  toofe  tbem  at  London,  abfque  hoc  tljat  6e  took  tljem 
at  Coventry,  bccaufe  bp  futS  ^ift  0?  Deliuetp,  Ije  mig&t  lufti-- 
fie  tlje  taking  anp  toljete  a0  tueU  a?  tul;ete  t^e  Delilietp  ms 
ntaDe* 

2.  c^at  tlje  Declatation  load  ill,  toi  t^e  agreement  tua^  to 
lieliiJEr  tl)e  <©ooDis  at  London,  anD  tbe  b^eacb  toas  tfjat  Ije  left 
t^em  at  London,  anD  fo  but  acgmnentatiUej  Aftonpi.  Red,  62. 

Herns  Pleader  76.    Brownl.  Pleadings  139. 

'But  tlje  Coutt  toete  of  €)pinion  ti^iit  tge  Declatation  mm  gooD, 
anD  tbe  piea  bias  naugl)t  in  fubilance^  but  if  it  &aD  been  gooD, 
t^e  Ctauetre  nottuitt)flanDing  baD  been  ilU  becaufe  tbe  )uilifica= 
tiott  1030  not  local,  tftougb  lullice  Scroggs  uia0  of  a  coutrarp^C'^°'^5.37» 
Opinion :  SnD  SuDgment  iDa0  giDen  fo{  tbe  Plaintiff. 

Nota,  C6e  plaintiff  ftaD  leaDe  giuen  bp  tfie  Court  to  altec  vifne  aite- 

tj^e  Vifne  from  London  tO  Middleiex  ,  becaUfe  all  tlje  S)itting0  red,  Procter 
in  London  toece  on  a  Saturday,  ailD  U&   SBitnef0  VDa0  a  Jew,  necejfiatem. 

anD  toottlD  not  appear  tljat  Dap* 

Mendyke  verfus  Stint. 

PEoSibition  toa0  p^apeD  to  tOe  8)&eciff0  Court  of  London ;  c&e  Prohibition 
©uggeftion  U)a0,  C&at  tbe  Plaintiff  uiae  fueD  in  tljat  Court «»   the 
ill  an  aaion  on  tDe  Cafe,anD  fet0  foit&  tlje  p^oceeDings  at  large,  ^^^"^^ 
t&at  tljere  tua0  a  aetDict  againft  Ijim  tljere ,  anD  atjerceD  t&at  veS- d 
tfte  Contract  upon  U)f)(clj  Ije  toa0  fueD  t&ere  revera  toa0  maoe  in  judgment 
Middiefex,  anD  fo  t&e  caufe  of  Action  did  not  atife  toitljin  t&ett  conKs  too ' 

|W'  late. 
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4    31uriSDta(au  j  ano  upon  Demuccec  to  tfte  P|o&(lj(tian  S>ecicant 

Pemberton  atSUCDj 

1.  Cfjat  a  prohibition  notft  lie  to  an?  Coutt,  ag  tueii  Cempa* 
243  ■fio'/'  tal  ais  spiritual  (Mjztt  fucO  Courts  exceen  t&Elc  'Bountio)  toi 
Weft.  1.  C.3J.  botf)  t&ofe  lucisoirtiong  arc  uniteoto  tlje  3lmpecial  Croton  5  it  ma? 
Ho^"  fofi^'''  *^  pantef  to  tl)e  DutcOp  Court,  if  t&ep  Ijaiu  plea  of  lanug  not 

parcel  of  tfjcDutcljp. 

2.  Cftougij  tijeSiurp  6aue  Ijere  founn  tf)at  tf)e  Defendant  afTump- 
fit  modo  &  forma,  pet  fucO  fintiinff  30  to  time  anD  place  ig  not 
material  5  no|  is  it  anp  Cttoppel  in  a  neuj  ^aion  faio  in  anotiec 
Count]),  to  auer  tfjat  it  leasfoH&e  fame  tijtnsy:  'Cis  true, 
botO  time  anu  place  map  be  mane  material  bp  pleaDinff,  ana 
fa  it  fian  been  in  tbis  Cafe,  if  tlje  3iurp  ban  founn  tbe  place  pje* 
cifelp ,  fo?  it  Uiouiu  IjaDe  been  an  CCEoppel* 

€be  QJerbict  tbetefo^e  is  notljins,  anu  all  tbep  babe  none  is 
*  Antea,SquIb  coram  non  Judice.    Cbe  Cafe  Of  *  Squib  and  Hole  be  citeo  as  OH 

wHoit.  3utbo?itp  in  point,  tobere  it  mas  atifuiigeo  no  o^fcape  in  tbe 
Officer,  to  let  a  ^m  at  libcrtp,  tobo  loag  in  Crecution  upon  a 
"Bono,  fuen  in  an  Snferio?  Court,  tbe  'BonD  not  being  mabe 
tuitbin  tbe  ^urisoiction  tbcreof. 

Ex  parte         "But  Maynard,  Dolben,  Goodfellow  auD  Syrapfon  S)erfeantS, 

Def.  contra,  ^^f^  agrecb,  tfjat  Uibcre  it  appears  bp  tbe  plaintiffs  libel 
tbat  tbe  Court  bab  no  Slurisoiction,  tbere  a  P?obitiiticn  lies  at  anp 
time  5  but  if  tobat  is  in  tbe  Declaration  i$  laiD  infra  jurjsdiario- 
nem,  tbete  tbe  partp  muft  pleab  extra  jutifdiftionem,  anti  if  t&ep 
tefufe  to  pleab  to  tbe  piea,  a  piobibition  bJill  lie  after  Sentence^ 
•But  bece  is  an  Saion  on  tbe  Cafe  biouffbt,  of  tobiclj  tbe 
©betiffs  Coutt  can  bolb  plea,  ano  lubicb  ip  lain  to  be  infra  ju- 
rifdiaioneoi,  anD  uot  oenien  bp  tbe  plaintiff  in  bis  plea,  ann 
tberefo?e  nolo,  after  (Hecnict  ann  aungment,  l)e  comes  too  late 
foi  a  PaobiiJttion  5  ann  upon  tbts  nifference  p^obiiittions  tiuu 
Um  ufuallp  eitber  granten  0?  nenien  to  tbe  Spiritual  Courts* 

Cboujjb  tbe  Court  batb  not  cognifance  of  tbe  Caufe,  pet  tbe 

Pioceesings  are  not  coram  non  Judice ;  fo?  if  it  be  allebgen  to 

be  tuitbin  tbe  3lurisniction,  ann  tbe  Defennant  tafees  no  ercep« 

tion  to  it,  ann  tben  Sentence  iS  giben  againff  bim,  be  Ijatb  tbere* 

ty  anmitten  tbe  auriSDiaion. 

%o  iDbece  a  $^an  fuen  fo?  a  legacp  in  tbe  p?erogatibe  Court, 

rhi  oj/nion^  Mjere  tbe  2:OiUtDasp?oben,  ann  Sentence  giben,  ann  an  appeal 

of  Rolls  c.?.  to  tbe  Delegates,  ann  Sentence  affirmen,  ann  tljen  a  p?obibt= 

2  Roll.  Abr.  jfQji  gcanten  (\Mt  tuitbout  notice)  upon  tbe  Statute  of  23  H.  8. 

^'  ■  cap.  9.  fo?  tbat  tbe  parties  liijen  in  anotber  Diocefs  5  but  tbe 

Plaintiff  Waning  allotoeo  tljc  31«rifoirtiou  in  all  tlje  former  p?a= 

ceebings 
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ceetiitig;^,  tgouglj  t&e  P;obibition  toa0  scanten,  t!)e  Court  luoulD 
not  costipcl  t&e  pattp  to  appear  anupieaD,  but  gtantetiaCQn< 

fultation,  Cro.  Car.  (j-j.  Smith  vtrJHs  tfte  €recUtO?0  Of  Pondrel. 

3ltt  Hillary-Cecm  1675.111  B.R.bctUJCen  Spring  <?»i5/ Vernon,  ailD 
in  Michaeloaas.Cecm  itt  22  Car.  2.  B.  R..  Buxton's  Cafe,  atlO  in  Hil- 
lary Cerm  t&e  22  &  25  Car.  2.  in  t|)e  fame  Coutt,  ftetiDcen  Cox 
and  st.Aibon  pol)lbitiau0  iBEce  Uenfeu  aftet  t^c  3iucii3tiirt(onaO=Mod.Rep,iii 
aDmitteB  tip  pieaoing* 

C6e  C&ief  Suffice,  Wyndham  anB  Atkyns,  upon  tbe  ficfl  9c^ 
gument  encUnen  tgat  a  Pjoi^ibitlon  ougi)t  to  be  gtanteD,  becaufe 
t&e  aBmtttance  of  tf)e  pattp  cannot  gibe  a  lutiebtaion  teljece  oji* 
ginalfp  tbece  mag  none ;  but  aftetuiacbsi  tbcp  tnete  all  of  €)pi. 
nion,  Cbat  tbe  pjoljibition  OjoulD  not  go,  but  faiD ,  tbat  tbe 
Plaintiff  \\\  tbe  3infeciou?  Coutt  ougbt  to  babe  been  Ji3on=fuiteDj 
if  it  appeateo  upon  tbe  Cbibence  tbat  tfje  Caufe  of  aaion  btQ  atife 

extra  jurirdiftionem. 

3in  tbt0  Cafe  tljefe  tbutgg  biete  agteeti  bp  tlje  Coutt« 

1.  Cbat  if  anp  matter  appears  intbe  Deelaratton  uibfcb  (bebi<sict.  i$to 
etb  tbat  tbe  Caufe  of  Action  btti  not  atife  infra  jurifdiaionem,  tgere 

a  p^oljibitton  map  be  granteo  at  anp  time* 

2.  3if  tbe  fubject  matter  va,  tfie  Declaration  be  not  proper  fo? 
tbe  auxsgment  anU  Determination  of  fucO  Court,  t^ere  alCa  a 
p^oljibition  map  be  granteo  at  anp  time. 

3^  31f  tbe  Defcnbant,  toljo  intenucD  to  pleafl  to  tbe  2utif0ictf« 
on,  id  pjebenteD  bp  anp  Artifice,  as  bp  gibing  a  Qio^t  bap,  o| 
^  tbe  atto?n{eia  refuQng  to  pieaD  it,  8^c.  o?  if  bis  Plea  be  not 
accepteb  oj  is  oberruleU  5  in  all  tbefeCa(e0  ap^obibition  Itltetuife 
toill  lie  at  anp  time* 

anb  tbe  Cbief  Jullfce  anb  Wyndham  3Iuflice0  tnete  of  €)pf« 
nion  tbat  after  tbe  Defenbant  bab  abmttten  t&e  aurifbirtionbp 
pleabing  to  tbe  Action,  efpcciallp  if  2Jerotrt  anb  Jubgment  pafs^tbe 
Court  toill  not  eramine  tobetber  tbe  Caufe  of  action  \m  atife  out 
of  tbe  31uri0bi(tion  o|  not.  "But  Atkyns  anb  Scroggs  jufticeiS  fain 
notbing  to  tbtis  lalt  point,  but  tbat  manp  times  an  abbantage 
giben  bp  tbe  lau)  bias  lott  bp  coming  too  late,  anb  inllauceD 
tbat  a  Vifoe  map  be  cbangeb  in  time,  but  not  if  tbe  part? 
come  too  late  s  fa  if  \\sz  time  of  tbe  p?omife  be  lafb  abobe  fir 
pears  from  tbe  time  of  tbe  action  b?oufibt>  if  tbe  Sitatute  of  jli» 
mitationsbe  not  pleabeb)  tl)e  Defenbant  cannot  tafte  aftetb^arbs 
abbantage  of  tt« 
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Birch  verfus  Wilfon. 

Plea ,  tho'  TB  an  action  an  tbe  Cafe,  t&e  plaintiff  Beclacen  t&at  6e  tnajs 
it  amount  X  feifeD  Of  a  ^efuage  anti  feuecal  lLan59  in  tlje  patii^  of 
to  a  gene-  Dale,  anil  tfjat  fie  anu  all  tfeofe  to|)ofe  €ttate  fie  tatlj,  ijaue  ufeD 
piifljie,  iffofiatje  rigtit  of  Common,  fo?  all  Commonable  Cattle,  le&ant 
It  doth  dif-  ^„j,  (ji^gmjaiit  upon  tlje  p?emiffc0,  in  a  certain  ^eauouj  tgece, 
te? o fTaw f «W^^  Darpmore  Meadow,   anil  ftt   a   Certain  place  calleti 

befides   it    Gannock  Wood.  C&at  tf)e  ©efenCant  prxtniflbrum  non  ignarus, 

(hall  not  be  &ati  enclofcD  t&e  faiU  places  in  toljiclj  tfie  plaintiff  fjao  rigfitof 
demurred  Common ,  ant)  liltetoife  put  in  W  Cattle ,  a@  f0oiie0,  €oWi 

unto.  !5)Offg0,  ^eefe,  f  C*  fo  ttjat  IDe  COUlD  not  in  tam  amplo  &  bene- 

ficiaii  modo  en^op  tfjc  Came* 

Cde  Defennant  as  to  tge  Snclofute  anti  putting  in  of  i^fs  f^OQQ$ 
ann  (^eefe  pleaDeD  lE^ot  ^uiltpt  Slnti  as  to  t^e  teCDue,  €gat 
tSe  lo^D  Paget  tnais  feifcti  of  a  ^efuage,  300  acres  of  lann, 
40  acres  of  ^eauoto,  anti  100  acres  of  palfure,  ann  lilteUiifi^ 

of  Darpmore  Meadow  attH  Cannock  Wood  5  anO  Deing;  fO  feifeO 

DiUbp  DeeQ  of 'Bargain  anD  ^ale  enrolleti,  in  conaoeratiott 
of  2000 1.  contjep  tlje  faio  ^efuage,  900  acres  of  lanD,  40  acres 
/  of  ^eaooU),  anD  100  ^cres  of  panure,  to  tlje  Defenoant  anQ 

liis  l^eirs,  anD  bp  t^e  fame  Deen,  Din  «$^ant  unto  Dim  all  males. 
Commons,  anD  emoluments  logatfoeDer,  to  tlje  TaiD  ^efuage 
anD  pjemiffes  belonging,  o?  tScretuitOal  ufeD,  occupieD  01  en-- 
fopeD,  o;  ta^en  as  part,  parcel  02  member  tljereof,  virtute  cu- 
jus  tt)e  DefenDant  became  feifeD  of  tOe  p^emiffes^  anD  tgat  tDe 
fame  toere  leateD  anD  DemifeD  foi  pears  bp  tlje  faiD  lo^D  Paget, 

anD  all  tlJOfe  tOfiOfe  Cftate  Ije  |)aD  a  tempore  cujus  conrrarii 
memoria  hominum  non  exiftit ;  anD  tfiat  t&e  CenantS  0|  SDCCU* 

piers  ttiereof  a  tempore  cujus ,  &c.  UfeD  to  Ijaue  Common  in 

Darpmore  Meadow,   auD  Gannock  Wood,  fo?  nil  commonable 

Cattle  jLebant  anD  Conexant  upon  tbe  p^cmiffes,  anD  uteD  ta 
put  in  tgeir  Cattle  into  tge  faiD  places,  in  tobicD,  &c.  virtute 
cujus  tlie  OefenDant  fianing  Eigdt,  DiD  put  in  Dis  faiD  Cattle 
into  tge  faiD  places,  to  talte  Common  tl)ere,  anD  at^erreD, 
€l)at  tfiere  toas  Common  fttfficient  boti)  foj  ttje  plaintiff  anD  Uni' 
felf. 
%Q  tW  pica  t^e  Plaintiff  Demurceo. 


€&iS 
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Cfjfjs  Cafe  m&  argueu  bp  Serjeant  Pemberton  fo?  tfie  piafti' 
tiff,  anti  bp  @»etfcant  Wefton  fo?  t&e  Defennant  5  aito  fo?  tOe  „ 
Plaintiff  it  toas  fain,  Cljat  it  tuasi  no  gooD  lp)Ica,  but  ratbec  ^^  p^"® 
a  DcOgn  to  intcoBuce  a  neto  toap  of  Common.  ^"^^* 

Cbe  EeaCons  offeteD  tubp  tbe  pica  tuas  not  goon,  toete 

1.  Cbat  tbc  Dcfenoant  coulo  not  pjefctibe  becaufe  of  tbe^^^oCar  419. 
enitp  of  poffeffion ,  fo?  tbe  Loiu  Paget  bao  tbe  p^emiffeg  in 

ann  to  tobtcb)  &c.  ann  tberefoje  be  batb  pjefctibeti  bp  a  colla^ 
tetal  matter,  viz.  bp  allebging  tbat  tbe  lanti  rum  ufuailp  lee 
to  Cenantg  fo?  pear0,  but  botb  not  fap  tobctbei;  tbcp  tucce  Ce» 
tiant0  bp  Copp  of  Court  EoU  01  not,  neitber  ootb  be  imU  out 
anp  Citle  in  tbem. 

an  fome  Cafess  tobere  a  ^an  i0  not  p^ibp  to  tbe  €ttle , 
be  map  fap  generallp  tbat  tbe  i)U)ner0  ann  ^ccupier^  uCen  to 
no  fucb  a  tbing,  &c.  anu  tbis  map  of  pcatsingmap  be  goon? 
but  bete  tbe  Defenoant  claiming:  unncc  tbem,  ougbt  to  fet  fo?tb 
tbeir  Citle,  01  elfe  be  can  babe  no  Eigbt  to  tbe  Common. 

2.  "Bp  tbis  piea  be  intenoeD  tbat  tbe  lo?ti  Paget  bao  mabe 
a  Betn  <©?ant  of  tbis  Common  i  fo?be  fetg  fo?tb»  Cbat  be  grants 
cti  tbe  P2emiffe0,  ano  all  Commons  ufeb  tuttb  tbe  fame,  anQ 
fo  CDOulD  tntttle  bimfelf  to  a  Eigbt  of  Common  in  tbofe  ttoa 
places,  as  if  Common  ban  been  ejtp^efsiip  gratiteb  to  btm  tbere, 
fobicb  if  it  CboulD,  'ti0  but  argumentatibe,  ann  no  Direct  affirm* 
ance  of  a  <^2ant,  upon  mbicb  tbe  paintiff  migbt  babe  tepiieti 
non  concept,  fo?  no  Iffue  can  be  iopncb  upon  it. 

9.  i|)e  ougbt  to  babe  fet  fo?tb)  Cbat  tbe  tenants  latufullp  en? 
fopeb  tbe  Common  tbere  3  but  be  laps  onip  an  ufage  to  babe  Com* 
mon,  bJbicb  map  be  tortious. 

4.  I^e  botb  not  fap,  Cbat  tbere  is  fufficient  Common  fo?  all 
tbe  Commoners  >  but  onlp  fo?  tbe  plaintiff  ann  bimfelf:  'Cis 
true,  tbe  Otoner  of  tbe  S>oil  map  feen  bJitb  Us  Ccnant,  tnba 
batb  a  Eigbt  of  Common ,  but  be  cannot  nerogate  from  tbe 
firff,  bp  ffreigbtning  tbe  Common  bp  a  feconn  <©?ant,  ann  fo  leabe 
not  fufficient  fo?  tbe  Cenant. 

5.  €biS  plea  amounts  to  tbe  General  3ffue,  anb  tbe  plain*  cro  car  1.7 
tiff  batb  fpeciallp  affigneo  tbat  fo?  a  Caufe  of  Demurrer  5  fo? 

be  faitb »  Cbat  tbe  Defenuant,  uiitbout  anp  Citle,  put  in  bis! 
Cattle,  bp  tobicb  tbe  Plaintiff  ban  not  fufficient  Common ;  ann 
tbe  Defennanc  pleans  be  put  in  W  Cattle  rigbtfidlp,  ann  tbe 
paintiff  ban  Common  enougbi  bJbicbif  itG[gni6eanptbing,muff 
amount  to  Ji^ot  <^uiltp. 

Bn  2  05ut  , 
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Ex  parte       ^ut  Oil  t&e  otf)cc  fiue,  t^e  lafl  Obiettion  tua^  ctmeasoucen 
Def.         to  be  anftugrED  ficlf ,  becaufe  if  tljat  60ID,  ?ct  ff  tlje  pea  be 
neiiei:  fo  gooD  in  @)Ub(fance,  ti)e  piaitttiff  tuotilD  Oane  luDg-' 
nicnt. 

3It  toas  agrccD  tfjat  tijfs  piea  cotlj  amouiit  to  a  (General 
3!frue,  atiD  no  mojC}  but  tgat  ebetp  piea  tbat  ttotlj  fo,  i0  not 
tiietefoie  bao  •■,  foj  if  it  otgetuiife  contain  teafonable  mattec  of 
laU),  tubtcb  ii3  put  upon  ttie  Court  fo^  tgeit  3luDgtnent,  ratbet; 
tban  rcfectcD  to  tbe  aucp,  tberc  is  id  no  caufe  of  Oemutter , 
foi  it  id  tbe  fame  tbing  to  babe  tbe  boubt  oi  queition  tn  laftt 
before  tbe  3lutige0  in  pieabing,  a^  to  babe  it  before  tbcm  upon  a 
Special  eiecDift. 
3ln  2  R.  2.  18.  9  Eetaincr  UJa0  pleabeb  fpcciallpbp  an  ^bmi'. 

ttiffratO?,U)bfCbiSnOino?e  tban  Plene  Adminiftravit,  pet  no  £>e» 

mutiet  h  but  tbe  "Book  fattb  tbat  tbe  Coutt  ougbt  to  be  niobeb. 

2.  Cbe  piea  ijai  goob  as  to  tbe  niattet  of  it ;  foi  tbe  Defen^ 
bant  claini0  \^z  fame  Common  bp  W  «^?ant  tDbicb  bao  \sitxi 
ufeD  time  immemorial,  anb  alleogeisi  it  to  be  of  au  Common 
ufeb  tuitb  tbe  piemides,  anb  tbidtuas  a  Common  fo  ufeb. 

3ln  Crefpaf0  tbe  Defenbant  luiiifieb  tbat  Godfrey  tuag  feifen 
in  fee  of  a  li}oufe,  anb  of  20  acre^  of  lanb,  anb  tbat  be  ano 
all  tbofe,  6cc.  bab  Common  in  tbe  place  Uibete,  &:c.  to  tbe  faiD 
^efliiage  belonging  ^  anb  tbat  be  wabe  a  jFcoffment  to  Brad- 
fhaw  of  tbe  fame ,  Mi^^  maoe  a  leafe  tbereof  to  tbe  Defeu* 
bant,  U)itb  all  profits  anb  Commobities  tbeteunto  belonging, 

vel  occupa!  vel  ufitat  cum  prsedido  Meiuagio :  3!t  tiiaS  ab|UOgeD 

tbat  tbougb  tbe  Common  \sm  gone  anb  e;tttnft  in  tbe  ^anb£^ 
of  tfie  feoffor  bp  tbe  unitp  of  tbe  poffefliion,  pet  tbOfe  mm^ 
tuete  a  goob  ^\m\.  of  a  Betu  Comman  fo;  tbe  time  gi:anteb  xa 
tbe  leafe,  anb  tbat  it  xsm  quafi  a  Common  in  tbe  ^anbj9  of  God- 
frey tbe  feoffor,  Cro.  Eliz.  570.  Godfrey  wr/»/ Eyre. 

anb  tbougb  it  batb  been  obtecteb,  Cbat  tbie  piea  i0  not  foi* 
ntaiip  pleabeb ,  becaufe  it  ougljt  to  babe  been  x>Sxi^  in  allebg^ 
fng  a  <^wMh  bibeteas  it  \sm  onlp atgumentatibe,  anbbrougbc 
vix  \y^  a  ^xsz  Otlinb,  be  fatb ,  Cbat  as  bab  as  it  bias ,  'mm 
bjabin  ^x^  tbat  @)et)eant  b)bo  argueb  agatnfi  btm,  anb  tt)bo  biQ 
beep  biell  ftnoU}  tbat  tbe  Abetment  of  fufficiencp  of  Common  b)ad 
neeblef0* 

Curia.  ^|)e  douct  bJcce  all  of  ©pinion,  €bat  tbougb  tbe  pea  Ws 

amount  to  tbe  general  3ffue,  pet  for  tbat  renfon  alone  tbe 
Plaintiff  OaD  no  catife  of  Demurrer^  for  tbe  Defenbant  map 

ttieil 
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lotW  Difclore  tge  matter  of  tatn  (n  pieamng:,  togtcD  (0  a  mucg 
t^tam  toap  tl)an  to  Ijatje  a  Special  OetDict,  anD  t^at  tW  i& 
on  tb  fame  teafon  of  giving  of  colouc  5  tut  tf  t^e  mattec  bp 
ftJljfcij  tfte  Defeitnant  fufltfieg,  Oe  all  matter  of  jfaii  ano  p?opec 
fo?  tlje  Crpal  of  a  3lurp,  t^en  t&e  DfenOant  ougljc  to  pleao  t5e 
<©eneral  Iffue* 

^im  a0  to  tDe  ^attet  of  t&e  ptea,  tge  €{)ief  3Itifl{ce  anti 
Wyndham  Suffice  ftelo  it  to  be  goon  5  fo?  t&e  Common  tt)&ic&  toag 
pleatieo  toas  a  Common  i)p  <^jant  ano  not  acgumentatibelp  pleatr> 
CD  j  fo;  if  tbe  DefenDant  ban  pleaoeD  an  erpjef^  ^jant  of  Com^ 
mon  in  tbofe  ttuo  placet,  ann  tge  Plaintiff  ban  nemanoeo  ^ytt 
of  tlje  Deeo,  it  tooulD  Dabe  appearen  tbat  tbere  toais  no  fuel;  DeeD, 
ann  t&iis  ban  been  a  gooD  caufe  of  Demurrer* 

3lf  tbi0  piea  fljouio  not  be  goon  it  tuotiio  be  berp  mifcbiebottis 
to  tbe  Defenbant,  fo?  tbere  being  a  perpetual  Slnitp,  a0  to 
tbe f teebolD  tOere  can  be  no  pjefcription  to  tbe  Commons  but 
tbere  being  a  conlfant  eniopment  tljereof  bp  tbe  Cenant0,  anu 
fo  a  perpetual  c:ifage  anb  a  i^^ant  mabe  referring  to  tbat  (Ufage, 
'ti0  tuellenougb:  ^nb  ante,  tubilff  tbe  lanb0b)ere  in  potTelTion 
of  tbe  Lojb,  tbe  Commoner?  coulb  not  complain  of  a  Sur< 
cbarge  i  lobp  Qioulb  tbep,  if  be  grant  tbe  pjemifrc0,  tbe  ^^ants^ 
being  in  loco,  &c. 

3ln  tbe  Cafe  of  tbe  l^ing  a  ©?ant  of  tot  &  taiia  Libertates  &  ^  ^.^     j^^^ 

Privilegia  quot  &  qualia  tbe  3bb0t  latelp  bab,  lua0  belts  gOOb  bot  ^istrat/ 

bp  fucb  general  CtLio?b0 1  Jpete  tbe  lojo  Paget  granteb  to  tbe  ^''""''• 
SDefenbant  tbat  bibicb  tbe  iLein^0  bab  before,  viz.  tbat  Common 
tobicb  tbe  Cenant0  bab  time  out  of  minb  ■-,  anb  it  cannot  be  con« 
ceibebj  but  tbat  tbe  Cenant0  bab  a  Eigbt  ■->  fot  a0  a  Tort  cam 
not  be  pjefumeD  to  be  from  time  immemorial,  fo  neitljer  fljall  it 
be  intenbeb  tbat  tbe  MVi  gabe  onlp  a  licence}  anb  permitted 
bi0  €enant0  to  enfop  tbi0  Common. 

OBut  Juflice  Atkins  ft)a0  of  ©pinion  tbat  tbe  piea  b)a0  not 
goob  ■>  be  faib,  be  ttneto  not  b^  bibat  Bame  to  call  tbt0  Com- 
mon h  fo;  it  U)a0  no  more  tban  a  permifl^ion  from  tbe  Lojb,  tbat 
tbe  Cenant0  migljt  put  tbeir  Cattle  into  bt0  f  reebolb ,  o;  a 
Connibance  at  tbem  fo?  fo  ootng  ^  anb  if  it  be  tafeen  ad  a  neto 
^2ant,  tben  notbing  can  paf0,  but  tbe  @)Ui:plu0  •■>  fo;  tbe  iLo^D 
cannot  berogate  fcom  bi0  former  ^?ant,  anb  tbe  nettJ  <5i5|antep 
(ball  not  put  in  an  equal  proportion  tnitb  btm  b)bo  Ijntb  tbe  pre^ 
fcription ;  for  if  be  map,  tben  fucb  Prefcciptian  luoulD  be  quite 
befiropeb  bp  fucb  puifne  (©rant ,  for  a0  tbe  lojb  migbt  grant  to 

one 
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one,  fo  f)e  ntig^t  to  mmth  ann  tfien  tDece  tooulD  not  tie  MU 
cfent  Common  left  fo;  Um,  tufia  pjefctitieis  to  t{)e  laig^t :  @)a 
t^t  geconceiDeD  t|)at  tlje  Oefentiant  gati  no  Eis^t  of  Common, 
02  if  ge  Ijati  anp,  it  foouio  not  be  till  after  ti^e  Eigtit  of  tt)e  piain^ 
tiff  toaii  fettieti  ■■>  ann  de  fain  tliat  dfage  Hjall  not  inteno  a  Eiglit, 
tut  it  map  be  an  CUiDence  of  it  upon  a  €tpal* 

"But  if  tbere  t)aQ  been  an  ^fap  'tiss  noin  loa  bp  tfie  dlnif? 
of  tf)epo(reirion,  ann  (ball  not  be  teDibeti  bp  tbe  neiu^jant,  itlte 

Yelv  180       ^&^  ^^^^  ^f  Maffam  ^»fi<  Hunter ;  tbete  tDaSf  a  CoppbOlDeC  Of  H 

'  ^'  ^elTuage  anu  ttoo  actejs  in  jfo^,  tobicb  tbe  Lo^D  aftettoatbd 
gtanteo  ann  conficmeb  to  btm  in  jf^  cum  pertinentiis,  it  tuais 
abiubgeii  tbat  tbougb  tbe  Cenantbp  ^fase  ban  a  Eigbt  to  babe 
Common  in  tbe  logo's  SOalf,  pet  bp  tbts  neto  ®\mi  ano  Con* 
fitmationtbat  Eigbttoass  gone  (tbe  CoppbolD  being  tberebper. 
tinguiajeQO  fo?  tbe  Common  being  bp  afage  ann  nofu  loff, 
tbefe  aooiiig  cum  peninentiis  in  tbe  neftj  ^?ant  tniii  not  te. 
Wbeit. 

'But  notlDitbdanbing  Subgment  h^  tbe  Opinion,  of  tibe  otbec 
t!i2ee  Mtcejsi}  toaiEi  glDen  fo2  tbe  Defenbant. 

WeekV  Cafe. 

AP^otiibition  foas  p^apeti  to  tbe  Ccclefiafiical  Coutt  at 
Briftoi  j  tbe  ^uggettion  tuajsi  tbat  be  ioad  ejtcommunicateti 
fo2  tefuQng  to  anftoec  upon  £)atb  to  a  ^attet  ^  b)bicb  be  migbt 
accufe  bimfelf,  viz.  to  be  a  adttnefg  againll  anotbec  5  tfjat  be 
bimfelf  foas  p^efent  Cucb  a  nap,  anb  im  tbe  otbet  at  a  Conben< 
tide,  tDbicb  if  be  confelTcii,  tbep  tooulo  babe  tccojbcb  W  Con» 
feiTton  of  being  p^efent  at  a  Meeting,  anb  fo  babe  p^oceebeo  a< 
gains  W«i* 

Cbe  Coutt  gtanteb  a  pjobibition,  but  oibetebtim  to  appear 
in  tbe  CccleGaHical  Court  to  be  eramineb  m  to  tbe  otber  petfonst 
being  tbere* 


Anonymus. 
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Anonymus. 

■\ 

! 

A^an  Mm  100 1.  of  aitotl^ec  at  plap  5  tl)e  Winmt  otucu  Gaming 
Sharp  IOC  1.  iD|)OD£ttianQeEit)is  Debt  •■,  tlje  2BmnEt  biomU  not  wichih 
bim  to  tbe  otijec,  of  tofjom  (je  UJon  tte  S?9onp  at  piap,  toljo  the  Stamce, 
afenoluleDgcS  tlje  Debt,  ano  gabe  sharp  a  O^ouD  fo]  tlje  papment  ^here  the 
of  tbe  100 1.  iDljo  not  being  p?tup  to  tlje  fatter,  0?  fenotDing  t&at  -^'^^"^y  '^ 
ittua0  tnonatpap,  accepteD  tbe  fain 'Bono,  and  fo?  Default  offSper- 
papment  put0  it  in  8)Uit  5  tSe  ©bligo?  pleatJS  tbe  Statute  of  fon. 
Naming* 

€be  l^Iaintiff  in  U&  Replication  tiifciofet^  tlje  spatter  afo?e- 
faiti  and  faitlj,  tbat  be  ban  a  jutt  Debt  Due  anD  otning  to  btm 
ftom  tbe  £21innec,  anD  tbat  be  mas  not  p^iup  to  tbe  S^oniegi  being: 
tDon  at  plap,  &c.  anD  tbat  be  accepteD  of  tbe  faio  "Bano  n&  a 
Secutitp  fo?  W  Debt ,  anD  tbe  Defenoant  DemutceD* 

9nD  tbe  Court  bjete  all  of  ©pinion,  tbat  tbis  Cafe  toais  notHiu  andvht^ 
ttiitbin  tbe  g)tatute ;  tbe  plaintiff  not  fenoininff  of  tbe  plap,  anD  ^*"^'  ^^*- 
t^ouvil)  it  be  pleaDeD  tbat  tbe  TBonD  toas  taften  pro  Securjtate,  onD 
not  f02  fati0faaion  of  a  fuS  Debt,  it  toa0  belD  toell  enougb}  liHe  tbe 

Cafe  of  Warns  axd  Ellis,  Yelv.  47.     Warns  OlueD  Alder   ico  I. 

upon  an  ufuciou0  Conttart,  anD  Alder  ctneD  tbe  plaintiff  Ellis 
100  1.  fo?  tubicb  tbe?  U3ere  botb  bounD  •->  anD  in  an  3aion  of  Debt 
liiougbt  upon  tfiigi  T6onD  Warns  pieaD0  tbe  Statute  of  cUfucp  be« 
ttoeen  Wn  anD  Alder ;  anD  Ellis  repipeD  ag  tbe  plaintiff  bere  i 
anD  upon  a  Demuccet  it  m&  aDiuDgeD  fo|  tbe  Plaintiff  bp  tb?& 
3luDge0,  becaufe  tbe  Plaintiff  baD  a  i-ealDebtotuing  bim  anD  tuas 
not  p?ibp  to  tbe  ^furp :  anD  upon  tbis  Cafe  tbe  Court  lelpeD, 
anD  HDiD,  tbe  Eeafon  of  it  goberneD  tbis  Cafe  at  tbe  'Bare  b  tubere* 
upon  IiuDgment  tuas  giben  foi  tbe  Plaintiff* 

Tiflard  verfus  Warcup. 

INdcbitatus  AiTumpfit  fo?  750  1,  laiD  out  b^  tlje  Plaintiff  fo| 
tbe  ufe  of  tbe  DefenDant :  ^pon  Non  affumpfic  picaDeD, 
tbere  Uias  a  Crpal  at  tbe  'Bart  ^  anD  tbe  CbiDence  teas,  tbat 
tbe  DefenDant  anD  onotber,  noto  DeceafeD,  farmeD  tbe  Cpcife  5 
tbat  tbe  99onp  mm  laiD  out  h^  tbe  plaintiff  on  tbe  bebalf  of  tbe 
DefenDant  anD  bis  partner  •■>  anD  tbat  tbe  DefenDant  pjonuTeD 
to  repap  tlje  ^onp  out  of  tbe  ficff  Profits  be  teceibeD. 

anD 
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Curia.  ^"^  JJP  t^^  Opinion  of  tfie  tof)ole  Couct  tfiis  ^rtioit  tDouia 

not  lie. 

I.  Ctoa  paitnec0  being  concerneu  tlje Action  cannot  fte  b^ougSt 

againtt  one  alone  h  be  cugbt  in  tw  CaCe  to  babe  fet  out  tbe  beat& 

of  tbe  otbet :  'But  if  Juugment  be  bat»  againft  one,  tbe  J&OOI10  in 

partnetfl^ip  map  be  tafeen  in  Crecution. 

I  cro.  2  39-        2*  Cbe  ip^omife  bete  tnasi  not  to  pap  tbe  S^onp  abfoiutelp,  but 

RDiVeD°i,:  ^^^  ^°^^ '  f''  '^^^^  t'^^  Cbioence  BiD  not  maintain  tbe  ^ttioft  5 

^"      ano  tbe  plaintiff  toas  l3onfuiteD* 

Nichols  uerjus  Ramfel. 

Releafe  of   'T^EefpafjS  bOne  24  Martii  26  Car.  2.  ufque  26  Auguftt  28  Car. 
all  De-         J^     2.  diverlis  diebus  &  vicibus,  &c. 

mands  «/f,     ^jjg  £)£f£niiant  pleabeti  tbat  on  tbe  24th  oap  of  April  in 

BondSted  ^^^  2^^^  ^^^"^  ''^  ^^"S  Charles  the  Second  Ije  paiD  tbe  paiUtiff 

that  day    ^  ^'  b^&Jcb  be  ceceibeu  in  full  fati^faction  of  all  Ctefpafleis  ufque 

is  not  re-     ad  tbe  fain  24th  Hap  of  April,  abfque  hoc  tfeat  be  luaSi  gUiltp 

leafed.         ad  aliquod  aliud  tempus  prseter  prsediftum  24  Aprilis  anno  26 

Car.  2.  aut  aliquo  tempore  poftea,  but  leabEtb  OUt  tbC  24th  0ap 

Of  April  5  anU  fo?  tbat  Eeafon  tbe  Plaintiff  bemutreD,  becaufe 

tbe  Defenbant  ban  not  anftnereb  tbat  bap,  fo?  tbe  C2Jo?b  ufque 

ejtclubesi  it* 

©0  tobere  Debt  tuag  b?ousbt  upon  a  'Bono  bateb  9  Juiii,  tbe 

"ro"  Abr.    2^efenbant  pleabcb  a  Eeleafe  of  all  attiong,  &c.  tbe  fame  bap 

J2I..  uique  diem  dati  ejufdem  fcripti,  tbe  T50nb  UiaS  not  blfcljacgeD, 

becaufe  tbe  Eeleafe  eitclube^  tbe  9^^  bap,  on  b)bicb  it  toaiS 
mabe* 

•But  S)erieant  Wefton  contra.  CbouBb  generallp  in  pleabing 
tbe  CBo?b  ufque  {4  ejctiufibe  h  pet  in  tbe  Cafe  of  Contracts,  be* 
caufe  of  tbe  intent  of  tbe  partieo,  'tig  inclufibe  5  aitb  tbcrcfo^e 

in  one  Nichol's  Cafe,  20  Car.  2. in  B.  R.  Hot.  21.  (tbe  Cetm  U)a0 

not  nameb)  a  leafe  Uiais  mabe  Habendum  from  Lady^day  ufque 

Feftum  Sanfti  Michaelis,  1665.  PapiUff  t(je  Eent  tefctbcb  at  Mi- 
chaelmas trncing  tbe  Cetm  5  tbe  Eent  (ball  be  paib  on  Michaelmas- 
day,  1665.  anb  fo  tbe  bap  (ball  not  be  ej;clubco. 
©0  tnbete  a  ^an  pjefciibee  to  put  Cattle  fcom  anb  immcbi- 

Qtelp  aftet  Lady-day,  U)bete  tbep  are  to  flap  till  Michaelmas-day  ; 

tbe  putting  tbem  in  on  Lady-day  anb  bribing  tbem  auiap  on  Mi- 
chaelmas-day 10  not  |u0ifiable  in  fttictnefg,  pet  it  batb  Utw  al' 
lobieb  goob* 

^0 


v^; 
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@a  in  a  Dcuife  t()e  Clueflfon  m&,  MjEt&ect^c  ceffato?  ti]a0  of 
age  02  not  ^  ann  tlje  cwnencc  toa0,  tfiat  tie  toaies  bo^n  tlje  fittt  Hap 
of  January  in  tlje  aftcmoon  of  tljat  Dap,  ann  ratty  in  tfje  ^02ning 
on  tlje  Jaft  Dap  of  December  :  ^nD  it  tua0  ficlD  bp  all  tge  3I«Dgei5 
miM  v»a!3  of  fwH  ^Pj  fo2  t^cte  ttjaU  6e  no  fraction  of  a  Dap. 

North  CSief  3lufiicc  fairi,  tSat  prima  facie  t&ii5  i0  to  be  intenDeD 
gooD  5  fo?  a  Dap  i0  but  Pun<aani.temporis,  anD  fo  Of  4X0  gtcat  con» 
(iDECation.  '^^  --  •  .^  ■-^■■■-^1^  ■'^-  $m-ri  n'-rn'^  ^-i  is  ^^^M 
!i:  OSut  t&e  otljet  t&^ee  3Ittflice0  loete  of  Dpinion,  tbat tUUloin 
ufque  U)a0  cjccluabc  5  anD  tbat  tbe  plaintiff  fljoulD  not  be  p«$ 
to  Cjetn  tljat  tljece  toa^  a  Ctefpafs  Done  on  m  24th  of  Aprils 
anD  faiD  tbat  in  a  Eeleafe  of  all  DemanDg  till  tbe  25th  of  April,  a 
•BonD  DateD  tljat  Dap  is  not  teleafeD,  lubetefoje  luDgment  lam 
BiDen  fo2  tbe  plaintiff. 

Trevil  Tjerfus  Ingram. 

CCJbenant  to  pap  an  ^miOt  poft  mortem  J.  S,  01  40-Srat  t^e  Releafe  of 
Election  of  tlje  plaintiff  5  anD  fets  fo^tlj  tlje  Deatlj  of  J.  s.  aii  De- 
anD  tljat  aftettoatDs  te  cbofe  to  babe  tbe  40  s.  fo?  tobicb  be  bjoug^t  mandsdoth 
tDi0  ^am,  anD affigns tbe OB^eacb  foi Bonpapment.  5°; ^^'il  ^ 

Cbe  OEfenDantpleaDeDtbat  tlje  plaintiff  teleafeDto  Ijim  all  [^^""^^  ^ 
Actions  anD  DemanDS,  &c.  nswt  tW  J^eleafe  loajs  maDe  in  tbe  Mod.Rep.21tf, 
life  time  of  J.  s.  anD  tbete  teas  an  exception  in  it  of  ^ettiotsf. 

'€f}Z  plaintiff  DeniUtCED,  anD  Setjeant  George  Strode  atgUED 

tbat  tbts  Mion  tuas  itot  DifcbacgeD  hy  tbat  EEleafe,  anD  citeD 

Hoes  Cafe,  5  Co,  70.  toijEi'E  it  iDaS  DeID,  tbat  a  Dutp  incertain  ^ 

at  fits,  UJbicb  npon  a  ConDition  paeceDEnt  ms  to  be  maoe  cec^ 

tain  af£ettoarD0,  m&  but  a  poffibiutp  tubicb  coulD  not  be  teleafeDj 

tbat  tbe  Dutp  in  tbis  Cafe  toas  (ncEttain,  becaufe  tbe  Plaintiff 

coulD  not  malte  U&  ^Itdion  till  aftst  tbe  Deatb  of  J.  s. 

a  CobEiiant  to  cEpair,  anD  a  EelEafe  pleaDep  toJl  Mtbin  tb?^  ^  cro  170 
Dap0  aftcc  tbe  Date  of  tbe  anbenture :  9nD  ujfjon  a  OEmutrec  it  Roii.Abr.+o7. 
toas  hm,  tbat  it  bEing  a  futute  Cobenant,  anD  not  in  DenianD  at  J|?^,j  l^^^" 
tbe  time  of  tijt  ^RelEafr,  altbougb  it  b3a0  of  all  DEmanD0,  pet  nants  in  fuch 
tbat  ^Dbenant  U)a0  not  tbecebp  tEleafeD.  an  indenture 

%Q  becc  neitbec  tbe  pnmt  no?  tbe  40 *;  tuete  eitbct;  af  tbcm  in  bL,  Tco^ 
DEmatiD  at  tbe  time  of  tbe  EElEafe  giben,  anD  it  plarnip  appEats  v-  ^■ 
bp  tbe  €i;££ptiou  in  tlje  EcleafE  tbat  it  tyas  tbe  iucention  of  tbe  2  cro.  623. 
partiEis  not  to  lEleafe  tbE  |)ettiot0  •■>  anD  of  tbat  f)pinion  lua0  tbe 
^ijoir  Court  j  tubecEupon  3luDgm«nt  toa0  gibrn  fo?  tbe  plaintiff. 

S)  0  ^  ''North 
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♦  Sea  508,       North  C6ief  3lufiice :  3it  i»  tfie  ©pinion  of  *  Littleton ,  C6at 

510.  a  Roll,  a  Jaelcafe  of  ail  £)emanii0  Uotfj  Ecicafe  a  Ecnt:   ann  of 

aa/iTi.'     tfiat  flDptnion  ioaiS  auttice  Twifden  in  tfie  acsument  of  Hen 

and  Hanfon'js  Cafc,  tfioug^  it  tuas  cefolUJD  tftcce,  tljat .«  Ee» 

leafe  of  ail  Demanti^  iiiti  not  nifciiatge  a  Eent  cefeiDeD  upon  a 

JLcafe  fo?  peaw,  iiecaufe  fucft  Ecnt  iss  e]ce£Uto?p,  ann  inciocnt 

aLra48«,   to  tfic  EcUEcaott,  anD  ffcoiug  cUecp  pcac  out  of  t|)e  lanHj  iiut 

toigen  it  i0  feDeceti  from  tOe  EeDetfion)  a0  bp  aOigining  ot^ec 

tbzMolz  Cetm,  tgen  it  becomes  a  ^nm  in  stofg,  anQ  i&  Due 

upon  t^e  Contract,  ano  in  tbat  Cafe  a  Eeleafe  of  ail  Demanpis^ 

Diftesesf  a  EentaftetfnatUfStiue* 


rtl  Mr  . 
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Shambrok  z/er/a^  Fettiplace.  ;' 

PEogibUion*  ®ge  €lue(ffon  m»  totieCgcr  a  Prefcription  pi-efcripti. 
bZ  gOOtltQ  an  Ifle  in  a  Church  tOgfCd  6e  attH  aU^tgore,  &c.  on  to  hare 
ufed  to  repair,  a$  beiongitiff  to  a  i^atttto^  togece  lie  dan  an  Ifle  in  a 
no  ©tnelfittg  iS)o«fe  but  onlpLann,  ano  Serjeant  Geo.  church  be- 
Croke  atgueD  tfiat  It  m&  goon,  ano  cfteo  tee  Cafe  of  Boothby  <^^?»5  °*^^ 
.w^  Bayly,  fijliece  fttcfi  a  pefcciption  aiS  tDi^  toas  Sein  to  fte  a  ffooo  SoSTSufe 

etOUnnfojapjOfittJitiOn,  vide  Moor  Rep.  878.  contra.  foraProhi- 

bition. 

Clie  Court  inclfneu  tDat  it  tua?  not  soon,  but  o^oeteiitfie  p^o*  Hob.  69. 
tibftton  to  00,  ano  t^e  Defenoant  to  pleao,  tiDat  tt  mfi^t  come 
^atiiciallp  before  tgem  to  be  atgueo. 

Dafhwood  verfos  Cooper  &  alios,  in   Cammera  Scac- 

carii. 

EEto?  of  a  3u0gment  in  Crefpafjl,  tofierein  Cooper  ano  otfietg  t„  »  ku^. 
fijottgfjt  an  action  of  Ccefpatis  agafntt  Daihwood  foj  en.  Jive  pief 
tttns  into  a  'BjetO'^ouCe  ano  fteepins  of  polMion,  ano  tailing  -viz.  That 

atoap  of  50  0«  three  did; 

not  liich  a 

Cbe  Defenoant  pleaoen,  €6at  tSepiaintiCfti  8a»  committed  *'"s»i^ 
an  ©ffence  againft  tfte  Statute  of  laCar.  2.  cap,  33.  bp  tD&icD  J?S 

it  i0  CnaaeO,   That  all  offence?  thereby  prohibited  (except  m^„l^'^i, 

€)0  a  U»^  ^ 
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Londett)  (hall  be  heard  by  two  or  more  of  the  next  Juftices  of 
Peace,  and  in  cafe  of  their  negled  or  refufal  by  the  fpace  of  14 
days  after  complaint  made,  tljen  the  Sub-Commiffioners  of  the 
Excife  are  to  determine  the  lane ,  from  whom  no  Appeal  doth 
lye  to  the  Juftices  of  the  Peace  at  their  next  Seflibns ,  which 
Comipiffioners  of  Excife,  Juftices  of  the  Peace  and  Sub-ComraiG- 
(lolei^s  ambngll' other  things  are  inabled.by  the  faid  Aft,  to  liiil 
■     oue  Warrants  lender  their  Hands  I  ^c'.  to  lewer^'ei"T|jffditu4s , 

aiti)  fo  I'uflifieD  tf)e  Cntrpnihtiec  a  totcant  ibm  t^c  ^ub  CtJlU' 
nit(rionei:0,  tw^  3!uaice0  %MX{^  teCttren  to  fieac  anti  oetermine 
tfifs^ffence*  - .         o  ^ 

^Q-tW  Pea  tbe  plaintiftjs  tiEmtrcwiG  «u^  Iwu  Itfiiffm^nt 
(It  t&e  Court  of  Rings-Bench,  ann  a  aitclt  of  anqufcp  of  Oa* 
mag:e0  tt)a0  Cmuten,  and  750 1.  Damageis  gtlien  ^  anDtttoas! 
afleiiffcti  t&at  tlje  Defcntiant  couin  not  mo&e  to  fet  ^fltie  tSie 
Juogment  in  tjat  Cccm  it  tua0  giUen,  liecaufe  t^c  mm  of  3n. 
quitp  tuajs  ejcecuteQ  tl)e  tatt  Dap  of  tfie  Cetm,  and  ttje  Court  Did 
immeDiatlp  rtfe^  anDt()at  |)e  coulD  not  tnoiie  tl)e  ne;rt  Cerm, 
tiecaufe  tge  SluDgment  tua^  gium  tde  Cetm  before  tbe  mrtt  of 

.    ,  f ceo?  tUagS  i320Ugljt.         ,     ;j:.n..n,'7i  nr?1t?      rnTtv-Ka-.r 

-iiqn.i.i  i  ^^^g  Attomy  General  tiieifefoje fairti^al  ttiie  was  afiatl 
T^n'  "iif  f'^t^^  aeCtel^ a  Bote  of  tt)^Ci;ception!S  to  tfre  plea,  tub(c&  |je 
-d  ibmi  «HOEa«oUttci  rtiafi|tafn,  tubicD  ^2.  Pi^iexfen  gatjBjiim,  anD  t{ 
-'^'^to ^iiiirje  DefiteD  tttiie to anftDec ttjem*      .4    ^        ;;,    ,.,1^  .,.r_rw 
on  isniiik}    t;|)e  exception  totfie  p^auifdntbpftt)  tSeSitttigweiit'ftiaj^gl. 

-ixioi9r.iot  Viz.  C6e  ^'A  giftetf)  no  potoet  to  tSe  ©ubCommiffioner^  to 
J)ear  ano  Determine  tfie  Offences,  anD  fq  to  ilTuc  out  ^aiartant© 
foi  %  fozfeitures,  but  tbberet&e  iuBices  o^anp  tU)o  oft&em! 
refufe:  ^nD  tOottg&  it  tuas  fatD  bp  tfje  Defenpant  tljat  i^zt' 
tefufeD,  pet  it  fuas  not  faiD  ttat  ttoo  DtDtefufe;  fo;  tbete  i0  a 
great  Difference  bettoeen  tbe  allegation  of  a  tbing  in  tbe  9ffic. 
niatibe  anD  in  t&e  JScgatibe  v  foi  if  31  affirm  tbat  a.  b.c.  diii 
fuclj  a  tbing,  tbat  affirmation  goes  to  all  of  tbcm,  but  negatibe. 
ip  it  tDtli  not  bolD  5  fo2  if  31  Cap  A.  B.  G.  DiD  not  fucb  a  t&ing, 

tbere  31  muff  aDD  nee  eorum  aliquis. 

, ,  S)0  if  an  action  be  biougljt  againft  fcbecal  ^en,  anD  a  Noiife 
■  profequi  igi  entteD  as  to  one,  anD  a  aSlrit  of  Cnquirp  atoarbeib 
againft  tbe  reft,  tuljicb  recites,  Cbat  tbe  plaintiff  DiD  bp  Odill 
impleaD  (naming  tbofe  onlp  againft  tobom  tbe  31nquirp  toas 
abJarbeD,  anD  leabeia  out  bim  tobo  got  tbe  Nolle  profequi)  tbis 
is  a  bariaute,  fo;  it  (boulD  babe  Wn  b^ougbt  againft  tbem  all. 
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'€i&  true,  tt^ere  a  ^ungment  10  uzim  'tis  enouglj  ta  mcit' 
tfon  t&ofe  onip  againtt  tufiom  it  is  Ijac ,  ijut  t&e  Declacation 
muit  be  againtt  all  h  fa  in  a  CBcit  of  €ttoi  it  one  is  oeao  ()e 
ttiuff  te  narncu  5  anti  fa  t6e  JuificeS  ougSt  all  to  ijc  namen  in 
tUiss  i€afe,  viz.  tljat  tOe  tUiznm  3luflices  Oio  mthm  anunj;'  '^'^■ 

tCCmirte  tl)iS  Offence,  nee  eorumaliijuis.     »Ji"  v^ :  ?^2:^i         .1     .?:: 

( ■ii-rryrWclk  '^erfus  Wright.     In  Communi  Bancor'^^"^  t^\  ^^j'^?^^'^^- 

^CBC  upon nBonti' YoniJitioHeb,' "t&at  if  tfie  ©wlgee  ttjallBond  with 
_^     pap  20 1.  in  mattnct  anu  fo?m  foHotnittBi  tW  is  to  fap,  5 1.  an  infenfi= 
upon  folic  feuecal  Daps  tljetetn  natiieOj  tut  if  oeifault  ftjalt  ee'We  Condi-- 
nratiein  anp  of  tlje papmentSj  tljen  tlje  fai^lC)BItgattott(Salll)6"o"»goo^• 
^^oiD,  ojotfiectDife  to  ftano  in  full  fo?ce  ano  ijectue.  "- 
Ci)e  Oefentjant  pleaos  tliat  tali  die,  &c.  n9n  foivit  5 ).  &c.  anii  |^' £  ,,,j 

wpont&ist&e plaintiff  oemucteii*    '    r  '!  '  "'^ '  .•  ^'^U'^    5 

ruin  tU:*!>^.-i  5tiJ  5 ;iV^7 .0  20i  tCH^   '   \     ';-•     ■     ^ 

"  Barrer^etfeant.    Ctie  6^ft  pact'  Sf-ilj^'ConOiticfn  is  gooD,' 
toSicl)  is  to  paptlje  ^onp,  anU  tlje  otf)ec  is  futpliifaffei?ofD:anr  v,^,, 
infettflble;  but  if  it  be  not  uoto  it  Aiap  be  gooo  h^  tranSi(i>oanff.  .tVjfui; . 
tftusi  viz.  3if  Ije  DO  pap,  t&en  tl&e  ©bligation  fljall  be  iOid  5  if  rrr»* 
faint  lJ)aUbe  nmoe  in  papment  tben it  fljail  b?  gooDj^anxi  Mi 
9ut&o2itp  in  tlje  point  tlje  Cafe  of  Vetnona^d  Aifop-ftias  citeDj'^.. 

Hill.  14  Car.  2.  Rot.  1786.  in  B.  R.     dlb^CS  tU  ConOitfOtt  toaS,  t&J& 

tfiat  if  tbe  ©bligfe  pap  a  s.  per  Week,  until  tfje  Bum  of  7  i.  lo  s. » sand  79. 
bepat&  (viz.  on  ebecp  Saturday)  ann  (f  tit  fail  in  Papment  at 
anp  one  oa5>  tljat  tfje  OBonD  fljall  be  tioiOi.  ami  upon  tbe  lifee  piea 
ano  Demiittecas  Ijere,  it  toas  aOfubgeii  tbat  tljeObUsation  tuasr 
Angle,  ano  tbe  Ccnoition  cepusnant*  ,  :^;; ■;  ^^  . ,  \, ^ 

€lje  Court  ajece  all  of  ©pinion,  t&at  31ttfffment  fljoulD  be 
ffiben  foi  ttje  plaintiffs  antr  tbe  Cbief luflice'faio, tfiat be  ooubteir 
tt&etbet  tbe  Cafe  of  3  9  H  6. 9, 10,  m9 1^ 


■)::.[i:^  '  ::,.','.'.■''  ■  ■  -■■■     '^^^  23^1- 
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^  rtr.rT 


Brittam  T/erfus  Chsimock.  ; 


inv^'BC  upon  TBonu  agafntt  tfie  Defendant  a0  ^eit :  (Upm 


the  Heir     1^  Riens  per  difcent  pleaUeUr  tfjE  33Ui:p  fOUnD  a  S)peCiaI  CI'  C» 

takes  by  the  titt,  ttt  tDM  t|)e  Cafe  fuafi :  viz. 
Will  with  a    ^^e  jFat^et  was  feijetj  of  a  ^cflUage  ann  tf)?fe  acres  of  HanH 
ph^^g^'  he  (n  jfee,  aitB  UetiifeU  t&e  fame  to  lj(0  eioell  Son,  (tfte  Defcnuant; 
fer  anHrhe^"^  Ih0  |)elw  tDttfiin  fouc  peaw  aftet  6(0  teceafe,  p?oWlieDt8e 
Lands  ihaii  *o"  P^P  ^^  '*  ^0  t&e  cficccutcij  totuatiig  tfie  papment  of  tSe 
not  be  Af-  Cel!ato20  DeM  ano  tfien  lieoetiifetl)  W  ot^ec  lanos  to  be  foili 
fets.         fo;  payment  of  Oetitis,  &c.  €ge  5fat{)et  otes,  tfie  S)on  pap0  tge 
^,^,,,.      20 1.  ano  If  t^i0  ^eifuage  &c.  foa?  ^ffets  in  t^t  |)anti0  of  t^e 
Defentiant,  toasi  tbe  €lue(!tom; 
cro.car.i<;i.    €|wt  ft  fuas  Hot  0£ret0  Cft^a0  faiD)  becaufe  t^e  ^efe  Qall 
cro.  EUz.4j^'.  not  tafee  bp  pefcent,  but  bp  pucc&afe  j  fo?  tbe  Moin  Paying  10  no 
Conuftiott,  K,it  iljoulD,  tbe  li)eii:  i0  to  entec  fo?  t()c  bjeacb,  anO 
tgat  10  tbe  Defentiant  Mfelf  3  amifoj  t{)atrea(on  it  CliaH  be  a 
jLlniftatiott*:^^  -       iCf.^.iK,  .-tV' 
soutbeot «»/     '^jjs  tcue,  tdbete  t^ete  fsi  no  attetation  of  tbe  €aate  tge  ^tk 
•'"'•^^^^mttiltaltebgiieijcenti  but  in  t6i0C9fe  mtti»  an  altecationof 
tbe  (i^ate  fcom  tubat  10  tiitecteir  bp  tbe  Hato,  viz.  tU  tnannec  botn 
be  Qiau  come  bp  t^  eaate^  foj  no  jTee  paifetb  to  bim  outing  tl^e 
foutpeac0*  V 


*7i 


Vaugh. 


.b;:.- 


'Buttbi0b)a0tienpeti!)p6)etreantPen]bertoo,  fo^  befaib^  if  9 
Oebife  be  of  lanotoomano  W  ^ett0toitbin  foutpeat0,  it  i0 
a  pieC^nt  Debife^  ano  if  M  be  mane  to  tbe  Wt  'tf0  a  oefcent 
in  tbe  mean  time »  ano  tbofe  (IIIO2O0  (within  four  years)  ate 
boiOi  fo  tbat  t^e  CHtefiiott  toill  be,  bibetbec  tbe  ^^o^i  Paying 
tbiuma&etbei|)eita iputcbafet)  ano  bebeio  ituioulo  not:  |)e 
agteeo,  tbat  it  toa0  ufual  ti  mafee  tbat  a  ^lio^o  of  limitation, 
ahb  not  a  Conoition  teben  tbe  Debtee  i0  to  tbe  ptit  h  ano  tbete* 
foje  in  a  Debife  to  tbe  ipeic  tt  Habi  in  jT^  be  Qiall  tafte  bpoefcent> 

Styles  Rep.  148. 

^But  if  tbi0  be  neitbec  a  Ccnoition  01  Limitation,  'ti0  a  Cbacge 
upan  tbe  lano,  ano  (Ucb  a  <lD(iat&e  a0  tbe  |>eii;  cannot  aboio  in 
CqUitp*  .    \ 

North  QDbief3lu(fice  ano  Atkins,  onbete  tbe  tt)eicta&e0  bpa 
miw  UV&  a  Cbatge,  ao  in  tbiis  Cafe,  be  ootb  not  tai^e  bp  Defcent, 
but  h^  puttbaCe,  ano  tMioie  ti)i9  i0  no  91fet0* 

Moor 


(•.■'*• 
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Moor  verfus.  Pit. 

Special  mtm  in  Cfettmcnt  5  Elje  Cafe  tnagi  tlji0,  viz.  a  Co.  surrender 
ppeoincc  fo?  life,  t&e  Eemainticc  fo?  life,  Ije  in  EemaittHei;  of  a  Copv- 

fO|  life  fUCCenlSetlB  tfte  Coppl)OHl  to  tlje  10?D  pro  tempore  (tDljO  hold  to  a 
tDaSf  a  2)iireifO?  Onlp  of  tbe  ^anno?;)  ut  inde  faciat  voluntatem  Diffeifor, 

fuam  5  tSe  Diffeifo?  gtantg  it  to  a  etcangcc  fo|  life,  t&e  Diffeffa^  whether 
Ctttet0,  t|)e  Strangec  Dies,  ana  mijetljEC  t&e  Diireifo?  o?  f)e  in  t&c  good  to  ex- 
EemainDec  fo?  life,  tDfio  mane  t&e  ^utreneet,  &an  t&e  faettec  2'?g!j^*n^he 
Citle,ft)a0t6e€ltteflion.  Mj-^i^C:      .        Kight. 

So  t&at  t&e  point  mass,  tn&et&et  t&is  S)urtentiet  bp  a  €opp«  cro  car  aoy 
toinet  in.  Eemaintiet:  into  t&e  |)anti0  of  t&e  DilTeifo^  &e  gooDj  ^si'i.  i^i. 
anti  ftaU  fo  ejtinsuiflj  t&e  Eig&t  to  t&e  Copp&oio,  t&at  it  Ojali '  J°"-  ^'''' 
ttot  tje  ceWijen  bp  t&e  Cntcp  of  t&e  DiCTeiiee  into  t&e  faio 
^anno2*  ;.. 

%i\&m  faiD  t&atinfome  Cafeda  @>utcentiet  into  t&e  ^mm 
of  a  DilTeifo]  tnasi  goon,  t&at  is,  tD&en  t&e  ^utcennee  is  mane 
to  tim  to  t&e  ufe  of  anot&ee  ann  &t0  t)eics,  ann  &e  anmits 
l)tm,  t&ece  t&e  petfon  anmitten  claims  not  unnee  t&e  lojn,  but 
unnec  tbe  Copp&oinet,  w&o  mane  t&e  @)Ui;t;cnncr5  toi  notDing ,  inft.  ^9.  b 
palTes  to  t&e  lojn,  but  onip  to  fetbe  t&e  limitation  of  t&e  ^fe, 

I  Rol,  Abr.  503.  litt.  Q:.  pi.  I.  /  JJit?  ^^.f'i  ?]>  JSiiJtviv  rt> .-        "*  ^°'  ^^' 

Xut  in  t&is  Cafe  t&e  <^2ant^  xxm  daim  from  t&e  lo^n  &im< 
felf,  ann  not  ftom  t&e  Copp&oinet,  bet^ufe  &e  ban  but  an  Cfiate 
(01  bis  oiun  life,  tDitb  mbicb  be  &)&ollp  sepatten  to&en  be  mane  t&e 
€>uct;ennet;  to  i^zwiz  of  t&e  Diffeifoi  ijimfelf. 

r  3in  Trinity-Term  foiioujing  t&i's  Cif2  luas  atguenbp  S>et<eant 

Maynard  on  tbe  Ot&ec  fine.  .ij-IUl?nnsHB  rfiCDT-' ::      !i?i|> 

Wi^ziz  ate  tloo  fo^ts  of  SurtenbKS  of  a  Copp&oln. 

!♦  pioper. 

2*  formal  ann  Ceremonious* 
J  If  a  Suttennee  be  to  t&e  lop  to  t&e  ufe  of  anot&er,  t&ir 
IS  no  piopec  ,€)uttennec^  fo;  no  (Sttate  palTetb  to  t&e  loin  de 
being  onip  t&e  3lnftcumettt  to  conijep  it  to  t&e  euttenn^ee,  ann^&is 
ijs  but  nominal*  :-?;-■ 

•v.'Butberet&eSttccennectDasto  t&e  ufe  of  t&e  lo^n  iltmfcif, 
!Bbic&  is  a  p?opcc  auctenncc,  ann  in  fucb  Cafe  'tis  neccffatp 
tbat  t&e  lojn  babe  a  EeberQun,  foi  one  (Sftate  is  t^  be  tutnen 
into  tbe  ot&ec,  ann  t&cre  mutt  be  a  continuing  of  ei?ates. 

*ButDominus  pro  tempore,  tD&O  iS  a  DiiTeifo?  bffC&  nO  fUCft  (£' 

0ate :  Executor  de  fon  tort  ^\\  fue,  but  &e  cauurt  tetain. 

3If 
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3f  tlizutoiz  De  i'0  not  capable  to  tafee  a  Succennet  to  Simfelf, 
unler0  l^e  {)at&  fuel)  an  Cfiate,  tgen  tece  is  no  DtfTetCn  of  t&e 
Copp^olUj  'tf0  onip  of  tfie  ^annoi  5  anti  tfien  no  gceatet  3lnte' 
tefi  pairetlj  to  t&e  ^iMioi  tlian  to  a  @)tcan0et;>  tugtia  tge  true 
jLojD  Ijao  been  in  poffelTton,  foi  (0  ^e  10  quoad  tW  CoppgolD  if 
|)e  U)a0  not  niiTeireti  of  it^  fo^  if  t()e  CoppgolDei;  gao  tlje  potTeOiiott 
tgececottlD  be  t{)en  no  DifTeian  -■>  if  f)e  toa^out  of  pofTeiTion  d^ett 
fie  ban  notbing  but  a  Eisbtj  ann  tbat  cannot  be  futcenb^eti,  fo|' 
it  ntuft  be  an  (Saate  --,  as  if  a  leffee  foj  2>eacs  feeep  poifelTion,  'tisi 
tbe  poOelTion  of  tbe  loio,  antitbe  tnp  tstbe  fame  incase  of # 

CoppbOlD,  2  Go.  Bettifworth's  Gafe.  o  ::.?: 

SfsauSu      ^^^  ^^^^  flDtonec  mafeeg  a  feoffment  in  ifee,  if  LelTee  fo?  peatjJ 

rj^:?  c<»r^,Ante  coiitittue  in  poffeffion  no  f  tfebom  palfetb- 

3f  Cenant  at  Will  of  patcel  of  tbe  ^anno;  be  in  polfellion^^ 
tbat  p^ebents  a  Difleifin  of  tbe  f  teebolp,  mucb  mo^e  in  Cafe  of 
a  Coppbolo*  Sill  i  '  m  n^i  03dai7 

leflec  fo?  pears,  tbe  Eemainnet  to  B.  fo?  life,  tbe  EemainDer 
to  c.injfee5  G.  bpDeeHmafeesa  JFeofimentto  B.  anfilibetp, 
&c.  'tis  a  boiH  Conbepance,  becaufe  tbe  poffeifion  of  lelfee  fof 
peats  is  tbe  poffeifion  of  btm  in  tbe  Eematnbet:  foi  life,  anQ  a0 
Ions  astbelelfeefojpeatsiS  in  tbe  poffeifion,  tbeOumec  of  t&s: 

,t  x2inbetttance  cannot  be  out,  Lir*  324-  cap.  Attornment.  ;  * 

North  €Wl  'Sttllice  gno  Wyndham  cnclineD  tbat  tbe  ^tttcen* 
net  fnas  not  cooo  ^  fo^  it  bias  a  mateiiaf  tiilfin(tion  tobete  ^z 
%utttmzt  b3as  tnabe  totbe  ufe  of  a  ^ttanger,  ann  lubete  it 
ta-minates  in  tbelo^u,  tiiat  a  ^uttenbei:  manebp  a  Coppboi^ 
bet  fo?  life  couin  not  ttattsfec,  but  ejctinguilb  Wl^isUb  (^ 
be  couin  not  gibe  agteat^r  Cflate  tban  be  bab5  tbat  tbere 
muQ  be  a  Kebetllon  in  t^e  lo^b  to  mai^e  a  ©ucrenbei:  to 
Urn  to  be  gooD  5  anb  tbat  if  aCoppboloet  keeps  iti  potTetflon  tbere 
coulDbe  noDilTeiCn. 

IBut  Suffice  Atkins  contra.  Cbat  tbis  Sitttrenbet  muftbabe 
<iperation  to  ejctinguiCt)  bis  Rigbt,  fo?  tbougb  a  Cbppbblbec 
ft>i  life  cannot  furrenbec  fo?  linger  time  tban  bis  ouin  lif*^ 
pet  if  a  Surcenoer  be  mabe  ot  fucb  a  CoppljoID  to  an  (SXit^ 
goob,  anDbJO^tts  bptoap  of  Crtiiiguibment  of  bis  Eigbt  tboiig^ 
tbe  mt  be  boiHi  anb  if  a  Copptoiber  of  Jnberitance  furrenbec 
to  a  Dir^ifo?,  ut  faciat.voluntaten,  tubo  regronts  to  tbe  fitiif 
CoppboiDet  an  ettate  in  Call  aeio?bing  to  toe  ©ucrenber,  tbtj^ 
fljaii  binb  tip^  Diffeifee,  i  ftoU.  Abridg.  503.: pi- -5^  Tiiom 

q«src,  r 
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€6e  Coppfiomcr  in  tW  Cafe  mfgtt  fjatje  folDftis  Cffate  to  t6e 
JDilTeifo?,  ann  it  l)au  tifen  goon ;  anotijougf)  tlje  ^as  of  a  DfOeifo? 
Cdall  not  p^nuDtce  tlje  DilTeifee,  pet  De  couID  fee  no  teafon  M)^ 
t6e  Coppljoioer,  toljo  &a5  parteD  toitlj  Sis  €(fate,  (|joulD  fiaue  it 
again, 

Taylor  verfus  Biddal. 

SlPccial  aernict  in  ejectment :  Clje  OCafe  m»  tfius ;  Richard  Devife  m 
Ben  tua0  Ceifen  in  jffE  of  tlje  Lanog  in  queCfion,  ana  fiali  a  he  be  of 

©liter  naniED  Elizabeth,  fOjmCtiP  niartientO  one  Smith,  tjpMjOm  Age,  then 

flje  &ati  JilTue  Auguftine  Smith,  notiJ  leffo?  of  tlje  paintlff,  anD  ^°  ^'"^  '" 
flje  aftectoatDS  matrieo  one  Robert  Wharton,  t)j)  uiDom  flje  &ao  ^f^'  ^^.^y' 
3iiruc  a  @)on  calleo  Benjamin,  ano  a  Daughter  calleo  Mary,  t&e  w^' er" 

nolo  DcfenOant*  Fee'veftecf 

Richard  Ben  UeSlfeD  tDefe  lanOlS  to  Elizabeth  {ji0  €)lftec  anH  in  him  pre- 
^tit,  fO?  fO  long  tniie,    ano  until  &ec  ©on  Benjamin   Wharton  fently. 

fljouio  attain  W  full  Slge  of  2 1  pears  5  anti  after  Ije  fljall  &aUe 
attaineo  W  faif  9ge>  ti^en  to  t6e  falD  Benjamin  ano  Ijig  l^eics  fo? 
cuer  5  ano  if  (je  ope  ljefo?e  Ijis  9ge  of  2 1  pears,  tljen  to  tlje  Ipeirs 
of  tfie  'BoOp  of  Robert  Wharton  ano  to  tljelr  |)eicS  foi  efter  as 
tfiep  fljouio  attain  tfieic  tefpecti^e  ages  of  2 1  pears, 

Richard  tlje  Cctlato?  DleSj  Benjamin  DpeO  befo?e  Ije  Came  to  tlje 
3ge  of  2 1  pearSj  itiJing  Roberr  Wharton  f)is  jfat&er,  aftertoaros 

Robert  OpeO. 

ano  tU  Clueftfon  inas,  ei&et()ertl)e  telfojof  tfje  plaintiff  as 

|)eir  to  Elizabeth,  0?  Mary  eitljet  aS  ^m  to  Ijec  OB^Otljer  Benja- 
min, o|  as  i^eir  of  tlje  TBoop  of  Robert  fljoulD  fiaoe  tljls  lanO  f 

Cljis  Cafe  tuas  argueo  fap  ©erjeant  Pemberton  tljis  €erm,  anO  g^  parte 

fap  S>ec(eant  May nard  in  Eafter-Term  fOllOlUing  fO?  tlje  PlatntiffjanO  Quer. 

t&epljeio  tSat  Auguftine  Smith,tljeleiro?  of  t^epaintiffjOjoultt^aOe 
tljis  lanOsbecaufe  no  €Mte  Uefteo  in  Benjamin  Whartonjje  oping 
befo?e  Ije  Ijao  attaineo  Ijts  age  of  2 1  peats,  ano  tlje  Cefiato?  jjaa 
oeclareo,  tljat  Ijis  ©iffer  fljoulo  Dane  it  till  tljat  time,  ano  t^en 
ano  not  befo?e  Ije  m$  to  Ijaue  it  ^  fo  tljat  if  ije  neoer  attaineo 
t&at  age  Cas  in  tljis  Cafe  Ije  Dio  notj)  tlje  lano  fijall  oefceno  to 
tlje  l^eir  of  tbe  Ceftato?  s  tljat  Elizabeth  ijao  onlp  an  Cffate  fo? 
pears,  ano  fo  IjaOing  no  ifceeijoio  tlje  Contingent  Eemafnoer 
couic  not  be  fuppo?teo  5  tljat  Mary  coulo  not  taHe  b^  uiap  of  Cre-- 
mtoi^  Deoife,becaufe  Robert  toas  lioing  toljen  bis  ©an  Benjamin 
opeo  tuitfiin  Sge  •■>  tDat  tljecefo?e  'tis  quafi  a  Conoition  pieceocnt, 

Gram's  Cafe,   10  Co,  citeO  in  Lampet's  Cafe.  .  i  Leon.  loj. 

P  P  Cljecs 
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Sgece  (1^  a  lJf{f#^«  fe^ftaritt  Bofaftdn's  Cafe  at©  tills  at  t6e 
rBmt  y  fo?  tW  m^  a  Deutfe  f d  Ci;ecato?@  till  Hugh  dail  atrafn 
if@  ^gt  0f  2 1  geaJr0,  anD  t&e  tnean  pjofitis  in  t^  mean  time  to 
6e  appfi?etf  bp  tfi^m  fo?  papmeht  ef  tie  Ccaatoiss  Detifg  5  anti  6e« 
caufe  Ije  migljt  Satje  computcn  Opiu  lono;  it  mm  be  befo?e  &I15 
Debts  cotilD  be  paio  s  tljetefoje  it  was  aCfungeU  t&at  aftet  tfie 
DeatJj  of  Hugh  ftjitljin  3ge,  tlje  €j;eciito?s  fljoulo  continue  in  pof« 
felfion  till  Hugh  mig&t  Oati^  attaineu  f)is  full  0ffe  Sao  Ije  litjeo,  anD 
to  a  pjefent  Debife  to  tfjem* 

OSttt  ^te  tlje  DebiCe  is  s^tterall?  ttu  Benjamin  Wharton  fljan 
attain  W  s^geof  21  peats,  fo  tf)at  notDitis  iiedeo  in  gim  until 
t&at  time,  ano  Ije  oping  before,  tljen  tlje  Cltate  fljail  uefceno  to 
tiz  general  pziu  lulia  is  tbe  plaintiff, 

i,  aomittiuB  tl)(s  fljoultj  be  tafeen  as  an  erecuto??  Debire,t&ece 
mwn  be  Come  pecfon  capable  to  ta^e  tDf)en  tfje  Contingency  gap-- 
pens,  ano  t^ere  toas  no  fucO  pecfon  in  tljis  Cafe  •■,  fo?  Robert  tuas 
ali^e  ui&eit  Benjamin  opeD,  anO  Mary  cdUlO  not  t^en  tahe  as  ^cic 

2  Cro.  596.     of  U$  'B0DP5  fO|  Nemo  eft  hsres  viventis ;  like  tU  Cafe  Of  *  Pell  af/d 

vaugh.  ayi.  Browo,  viz.  Btown  |)aO  SCfue  Wiiitafti  ano  ThomasjbE  Debifes  LanO 
to&ispoungeff  ©on  Thomas  anbljis^eirs,  ano  if  (jeope  (ttbing 

William)  tfien  tO  William  attO  biS  JpEiCS  7  Thomas  DtD  Ope  iBit&OUt 

Mviz  liiJing  William,  anoitttiasaoiuDgco  tljat  if  tbofe  Mom  (Li- 
ving William)  fjao  bectt  left  out  of  tlje  2Bill,  Thomds  tooulO  ^alje 
a  jfee  Cail,  ttJljic&  l}e  migbt  babe  oockeo  h^  a  Common  Eecobetp ; 
But  h^  reafon  of  tbofe  COoios  6e  bao  onlp  a  limited  fee,  becaufe 
tfie  CHORDS  Cviz.  If  he  dyed  without  iffue)  ate  not  iuoeiSnite  to 
create  a  CaiU  but  are  reffraineo  to  Ijis  oping  tottbout  IffUe  (U- 
-  vihg  William')  toijicfj  is  a  Itmiteo  fee  5  ano  fjis  Cffate  being  De« 
tetmineo,  William  tljenljao  a  fee;  but  tfljeijao  oieo  before  tDe 
Contingencp  liappeneo,  viz.  in  tbe  life  time  of  Thomas,  ano  tfjen 

Thomas  fjaO  DpeO  ft>it()OUt  3!lfue  tlje  i|)eirS  of  William  IDOUIO  not 

Sabe  an  Clfeite  in  f  ^  fo?  t&e  Eeafons  afo^etaio* 

3if  t&erefo?e  nothing  Defied  in  Benjanrin  Wha«on,  no?  in  Mary 
l&is  S)ifler,  tien  t%z  Land  defcenos  to  Auguftine  Smith  as  i|)eri: 
at  Lalu  to  Elizabeth  ,  tn{)o  U)as  iptii  to  tOe  Ccttato?,  m\  fo 
t&e  Plaintiff  Ijatb  a  good  Citle. 

Ex  parte       Newdigate  ©etjeant  contra,    ^txt  is  ojjlp  an  Cffate  fo?  yzsm 
Def.         i«  t&c  ^ill^t  of  tbe  Ceftato?,  ano  an  Cflate  in  fee  p?efentlp  bel!el> 

in  BenjaminWharton  5  aUO  be  telpeO  upon  Borafton's  Care,U»|erc  tbe 

f  atliet  babing  31ffue,  Humfry  and  Henry,  debifeo  to  brs  Cjeec«to?s 
till  Hugh  Ibis  ©^anofon,  tlje  ©on  ofHenry  ojouldbeofSgc,  and 
t()en  to  \m  iu  $k  h  it  loas  tliere  adjudged  tbat  tbe  CreciitoiS 
&ao  a  CetmtillHughmigfjt  fiabe  attained  biss  full  9ge,  and  tbat 

1  tljQUgg 
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tljougl)  !je  upeti  at  t&e  age  of  nine  pear©,  pet  tf)e  KemafnUei:  dio 
ImmeDiatElp  tied  in  f)im  (n  poffcCfian  upon  tlje  tieatfi  of  Dig  <©2ant!« 
fatljec,  ann  t^at  Up  6ii3  Bping  luitljout  3iffuc  tOe  ilantis  WDOefcenti 
to  6(s  15?ott)er. 

©a  tjete  tlje  jFee  ucfcetiD©  to  Benjamin  Wharton  in  poffelfioit, 
anD  Ije  Dping  toitljcut  3ffue  ann  toit&in  age,  tfie  LanD  fljall  tfjen 
Hefcenti  to  f)ts  ®i^a  ano  |)eit;. 

Cfje  like  autigment  mas  giuen  in  tfie  Cafe  of  Taylor  a»d 
Wharton  about  12  peatg  Once  ■-,  anu  in  Dyer  124,  a.  a  Deftife  to 
U$  Otlife  till  6i0  S)on  t&all  be  of  tbe  age  of  24  peats,  tSen  to 
t8e  Son  in  5Fee  ■■>  am  if  Ije  Hie  befoie  24  peats  toitbout  afliie,  t&eit 
totDe2Bife  fo^Lifc,  tbeEemainuec  to  A.  &c.  C5e  Cettato?  tpeD,  ^  teotj.  rr 
it  mas  anruDgeu  tljat  t!je  @)on  ban  a  jFee  fimplc  piefcntip,  foi  an  €■  pi  is. 
ffate  tail  be  coum  not  babe  till  betnais  24  pears  olD  •■,  ano  after  tbe  °^''  ^^'^-  ^ 
tieatb  of  W  f  atber  tbere  loas  no  particular  €(late  to  fuppojt  tbat 
Cffate  in  tbe  Eemainoet  till  befljoulD  come  to  tbe  age  of  24  peats, 
to  tbat  be  took  bp  oefcent  f mmeDiatelp. 

©0  bere  a  M  befleti  in  Benjamin  pjefentlp,  anti  be  being  beaD 
iDitbin  age  Mary  map  talte  as  ^eir  •■>  boluetier  toben  fbe  is  of  age 
(be  fljaU  take  as  ^tit  of  tbe  "Boop  of  Robert  b^  toap  of  eicecu- 
to^p  Debife  ariQng  out  of  tbe  Cflatc  of  tbe  Debifo?,  tubicb  ne^bs  o  ^"  ^'^°' 
no  particular  Cflate  to  fuppo?t  it,  as  in  cafe  of  a  Contingent  Ee«        '^^' 
mainbet  h  fo|  before  Mary  tuas  of  age  Robert  ber  ifatber  toas 

DeaO,  anU  fO  flje  migbt  toell  tafee,  Trin.  19  Car.  2.  in  B,  R.  Snow 

©er^j  Gutler,  Rot.  1704. 

North  Cbt'ef  Mice*  jfabourable  uiltinctions  babe  hkn  altuapscuria 
abmitteu  to  fupplp  tbe  meaning  of  ^en  in  tbeit  laff  COillS;  and 
tberefo^e  a  Debife  to  A.  till  be  be  of  age,  tben  to  B.  ano  Us 
Jpeirs,  tbiS  is  an  Clfate  fo?  pears  in  a.  tuitb  a  Eemainoer  in  jffl^ 
to  B.  anb  if  fucb  a  Debife  to  A.  wn^o  is  alfo  mabe  Cj;ecuto?  o| 
fo?  papment  of  Debts,  it  (ball  be  fo?  a  certain  Cerm  of  pears, 
viz.  fo?  fo  long  as  acco?bing  to  computation  be  migbt  babe  at« 
taineb  tbat  age  bab  be  libeb. 

Contingent  Eemainbers  are  at  tbe  Common  labi  anb  arife 
upon  Conbepances  as  iuell  as  SBills  ■■>  one  map  limit  an  CQate  to 
A.  tbe  Eemainoer  to  anotber ;  anb  fo  it  map  be  h^  Debife,  if  t|ie 
intent  of  tbe  patties  b)ill  balie  it  fo. 

'But  as  at  tbe  Common  jLatoall  Contingent  Eemainbers  fidan 
not  be  goob,  (o  tn  SEiUS  no  fucb  iatitube  is  giben,  as  if  none 
coulbbebaos  tgepare  fubfectto  tbe  fame  jTate  in  ^ilis  as  in 
Conbepances* 


p  p  2  •  3[ti 
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3in  tU^  Cafe  Elizabeth  fjaD  n  Cecm  till  Benjamin  Wharton  fie 

Of  age,  fo?  ft)e  10  Cicecutci]C  i  flje  toais  Itfeetoife  l|)Etc  at  tnm  to 
t^e  DetJtfoi,  aiiD  tiyiB  lanD  Dati  gone  to  Ijer,  IjaD  it  not  hkn  toi 
tW  Will  ■■>  fo  t()at  'tis  plain  t&e  Celtato?  ncuec  intenoeo  tljat  a 
f  ee^amplc  ajoulD  ucK  in  i)cr,  6ut  fometuljece  elfe  •■>  fo?  l&e  coulD 
neijet  inteno  tlje  Dcfcent  of  tijc  Infiecttance  to  tljat  perfon  to 
tobom  6e  &aD  DeUifeD  tlje  Cecni. 

31t  6a0  b(tn  argueD,  tbat  Mary  10  ptlt  at  lam  to  Benjamin  ajs 
ioell  80  li)eic  of  t|)e  Teoup  of  R.obert,  ano  fo  if  flje  can  take  eitfjec 
toap  'ti0  goon  j  but  to  mafee  Dec  pzit  to  Benjamin  'ti0  neceflar?. 
t&at  t&e  Cflate  tjelf  in  Oim  before  ee  come0  to  2 1  pear0 ;  ann  fo? 
tgat  Borailon  s  Cafe  U)a0  nuicf)  tclpeD  on,  fuljicl)  tua0  alfo  faio  not  to 
Wffet;  ftom  tW  at  t&K  15atr ;  tbat  an  eaate  paire0  to  Benjamin 

Wharton  in  praefenti,  anB  tl^at  tjiecc  toa0  no  ^ncapacitp  fO|  Mary 

to  tafee  bp  Uiap  of  Cicecuto?p  Deaife,  a0  tBa0  urgeo  on  t^e  ot&cc 
fiDC)  anti  t^etefoje  lotip  fljoulo  fte  not  talte  by  toap  of  (Bmutoip 
Debife  30  f^tit  of  tlje  OBoUp  of  bet  f  atbec,  o?  at  lealf,  a0  pzit  of 

Benjamin  bet  'BjOtbCC  f 

^n  Citecutojp  Debife  neeti0  no  pattictrlac  €l!ate  to  fuppojt  it^ 
(01  it  (ball  befcetib  to  tbe  i^eit  till  tbe  Contingencp  bappen  j  'tis  net 
liht  a  Eetnainoet  at  tbe  Common  lam,  bibtcb  mud  bed  eo  indanti 
tbat  tbe  parttculac  Cftate  Iietetmine0  -■,  but  tbe  leatning  of  Cjte< 
ecuto^p  Debife0  fianti0  upon  tbe  Eeafon0  of  tbe  olD  lain,  tobete< 
in  tbe  intent  of  tbe  Debifo?  10  to  be  obfetbeo :  f  o?  leben  it  ap« 
peat0  by  tbe  ^ill  tbat  be  intenti0  not  tbe  Debifee  to  tatte  but  m 
future,  ano  no  oifpoQtion  being  mabe  tbereof  in  tbe  mean  time, 
ft  (ball  tben  oefceno  to  tbe  ^eit  till  tbe  Contingencp  bappen  5  but 
if  tbe  intent  be  tbat  be  (ball  tafte  in  prsfenti,  ano  tbere  10  no- 
incapaeitp  in  bim  to  bo  it,  be  (ball  not  tai^e  in  future  bp  an  eU' 
tutoiv  Debtfe. 
!Sid.  iy3.pl-2.     ^  S^ebife   to  an  3!nfant  in  ventre  fa  mere  i0  goo&,  ano  it 

fljall  befcenb  to  tbe  ptit  in  tbe  mean  time  -■>  fo?  tbe  Certato?  couin 
not  intenb  be  IboulD  taHe  p?efcntlp  b  be  mull  firft  be  in  reruni' 

natura. 

3  Co.  20.  a.  3!f  an  Cflate  be  giben  to  A.  fo?  life,  tbe  E£ma(nOetr  to  rtje 
I  inft.  378- a-  tigbt  ptits  of  B.  tbi0  is  a  contingent  Eemainbet,  anti  (ball  be 
goberneb  bp  tbe  Eulesoftbe  latn^  fo?if  B.  cpe  Duiing;  tbe  life 
of  A.  'ti0  gooo  't  but  if  be  furbibe  tie  boibj  becaiiCe  no  'BoBp 
can  be  Us  tigbt  Ipm  mbilft  be  i0  libing  •-,  ano  tbere  fljaii  be  no 
Uefcent  to  tbe  Jpeit  of  tbe  2Dono?  in  tbe  meaji  time  to  ftippc?t  tbi0 
contingent  Eemainbet,  tbat  fo  \3i\)zn  B.  oits  W  tigbt  pzits  map 
taite* 

3in  tbt0  Cafe  a  ffe  bib  beft  fn  Benjamin  p?ercntp,  onb  tbere- 
fo^e  after  m  beatb  tuitbout  aiTiie  tbe  Defenbant  10  btis  ^eir, 

ano 
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ann  5at&  a  goon  Citle,  if  not  ass  ipefc  at  latu,  pst  flje  map  tafee 
lip  taap  of  €xzciiiotp  DeUife  ae  fi)ei'c  of  tlje  TBotip  of  ijec  jfat&er> 
ai|)iclj  tljoug^  it  coiilo  not  be  tufiill!  ije  uiag  lii^inB,  (Oecatife  nemo  eft 
haeres  viventis,)  pEt  aftcc  DiiS  Ocatfj  fljc  luas  ll)eit  Of  Ijis  'BOBD,  aiiD 
UJa0  t!jcn  of  9ffe,  at  to^tci)  time,  anu  not  before,  fljc  luae  to  tafee 
bp  tfje  cotll. 

C&at  Elizabeth  tfje  ffenccal  ^eit  &ali  onip  an  €Mt  fo?  peacg 
till  Benjamin  fljoulD  o|  mt0&t  be  Of  ^ge :  3nD  fp  fap  tfje  ©pinion 
of  tlieftJDole  Coutt  litosment  m^  giuen  foi  t&e  Defenoant* 

Evered  verfus  Hone. 

Sl.^ecial  aiertiict  in  ejectment  •■>  toljecein  tfie  Cafe  ioas  tBnSjviz. 
a  Sl^an  batlj  JffUC  tlua  Songf,  Thomas  Oigr  elOeff  anH  Ri- 
chard f)i0  pountjeff  Sion. 
Thomas  f)at^  311fue  John. 
Richard  ^atft  Jllfue  Mary. 

C6e  f  atbec  Deuifen  Lanns  to  U0  ^on  Thotnas  foi  life,  anti  Conftrucai- 
aftcttDacD0  to  W  <15?attDfon  John,  ann  t&e  Jpeicg  ^ales  of  fjis  of  Words 
OBonp  •■>  ann  if  De  Hie  luitljout  aiTue  ^ale,  t&en  to  fjigi  <Siant!au0f> »"  ^  i^evife- 
tec  Mary  in  Cail,  anti  c&aruen  it  tattf)  fottte  19apttient0,  in  uiijicfj 

Wiill  tbete  tuasi  tbilS  P?ODifO  ■■>  viz.  Provided  if  my  Son  Richard 
Ihould  have  a  Son  by  his  now  Wife  Margaret^  then  all  his  Lands 
Ihould  go  to  fuch  firft  Son  and  his  Heirs,  he  paying  as  Mary  (hould 
b^ve  done. 

aftectoatOd  a  €)on  toad  bo^n,  ann  tOe  Clueilion  foas^,  tol^erlDei:' 
tSe  Cttate  limiteD  to  Thomas,  tlje  eioeft  ^on  ujaa  t^eccbp  tse^ 
feateo :  9nti  tfie  Coutt  toece  all  cleat  of  ©pinion,  tljat  tijig  po« 
aifo  Oiti  onip  ej:tenD  totbe  Cafe  of  Mary's  being  intituleo,  ann 
§aQ  no  influence  upon  tOe  fits  Cttate  limiteo  to  tlje  elDea  ^on. 

Anonymus. 

IB  t|)e  Exchequer  Chamber  before  tfie  l0?tl  CQancellO?,  tlje  Executor 
lo^ti  CteaCutec  ann  ttno  Cljicf  luHiceg,  tljs  Cafe  luas  ttjus :  of  an  exc 
viz.  C6e  plaintiff  Ijan  neclaten  againlt  tlje  Defennant  a0  Cj;e=  f«f<"-  ^^  /*« 
cuto?  of  Edward  Nichols,  iDf)a  toas  Ctecuto?  Of  tlje  Debtor         f^/"^  "o"^  ''^- 
CdeDefennant  pleans  ti)at  t&e  Debto?  nien  inteaate,  annan^ ^^^^^  ^^*^* 
tttinittcation  of  Ijis  <^ooDs  luas  gcanten  to  a  ©tcangrr,  abfque 

hoc  tljat  Edward  Nichols  UiaS  eUEU  CmUtOI ,  but  BOtlj  UCt  fap, 

0?  e&ec  anmitlifften  a0  Crccuto?,  fo?  in  ttutS  Oe  toais  Executor 

d€  fan  tort. 

Cfjc 
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C&e  paintiff  replied,  t|)at  before  t^e  amiitnmcattott  granteo 

to  t()E  S)tt:anget;,  Edward  Nichols  poffcffeDjljimftlf  Ot  tiiiJErg  ®CDtl0 

flf  t|)e  fain  Dcbto?,  ano  maoc  t^e  OefenBant  €j:ecuto?,  ano  tpcD  j 
antit|)c  Dcfcuoant  Demutteu ;  ann  3luDgraent  toas  giuen  fon&e 
^plaintiff,  6ut  retierfeD  ^ztt  ■■>  fo?  an  ffiicccuto?  of  an  Executor  de 
fon  tort  10  not  ipable  at  lalu,  tbougb  t&ello?3(IDancelIoirain 
eetooulD  ^Elpt^e  paint  iff  in  €quttj». 
T>\\t  i)ttz  aomintffcatton  of  t6e  i^ooti0  of  tDe  Debtor  me 

gcantcnbefoie  tfieneatD  of  tbe  Executor  de  fon  tort,  foljfg  ^xz* 

ctito2ft)ip  uanidjeD  ann  noticing  (ijall  futbiue. 

The  Lady  Wyndhavis  Cafe. 

If  Fiotfam  come  to  lann,  anD  t0  tatten  bp  btm  Mjo  fjatg  no 
Cftle,  tlje  aaion  fljall  not  be  b^ougbt  at  tbe  Common  lab), 
ann  no  )^joceebing0  fljall  be  tbeteon  in  tbe  Court  of  Admiralty ; 
fo^tbeceig  noneeti  ofConi)emnationtbeteofa0tberet0ofpife0: 

Xp  tbe  ©pinion  of  tbe  tnbOle  Court  of  Common  Pleas. 

Rofe  verfus  Standen. 
A<aion      T  ^  ^ccompt  fo?  ©ugac  ann  innigoe^  tbe  Defennant  pleaneft, 

where  mif-  X,  tfiat  tbe  Paintiff  b?OUgbt  an  indebitatus  Affumpfit,  a  quantum 
conceived    meruit,  anO  an  infimul  computaflTet  fo?  lool.  OUe  tO  bim  fO?  W^dXt^ 

by  the  foiQ ;  to  inbicb  be  pieabcn  Non  affumpfit,  ann  tbat  tbete  toag  a 
Av  vflr  ^2«:^i^ againft  bim,  ann tbcn abecr^  tbat  tbe  m^xt9  mentionen 
a^Ainft  him  *"  ^^^^  ^^*°"  ^"^^  ^^^  ^^"^"^  ^^^^  ^^^^^  mcntiouen  bere  intlje  Action 
nffiarrto  Of  9ccomptt  %U  l^Iaintiff  nemurren,  ann  it  tna0  fain  fo?  bim, 
a  new  tbat  be  ban  b?ougbt  bis  former  action  on  tbe  Cafe  too  foort'i  fo? 
Adion.      if  no  accompt  be  ft aten  tbe  Action  on  tbe  Cafe  on  tbe  lofimul  com- 

putaffetMlnotlpe,  ann  fo  tbe  fo?mec  aaetoirt  migbt  be  giben  a* 

gainft  bim  fo?  tbat  Eeafon. 

Ex  parte       "^"^  ^"  ^&^  contracp,tbe  Defcnnant  (ball  not  be  ttuice  troubled 
Def.         fn?  tbe  fame  tbing  h  ann  if  tbe  2Jetnia  ban  been  fo?  tbe  Plaintiff, 
tbat  migbt  babe  been  pleanen  in  Xatr  to  bim  in  a  neb)  ^aion. 

Curia.  Xut  tbe  Coutt  Wu  Of  anotbet  €)pinion,  tbat  tbis  piea  bias: 

aCro.284.    not  goon,  ann  tbat  if  tbe  plaintiff  ban  reconeren  it  coum  not 

babe  been  pleanen  m  T5arr  to  bim  j  fo?  if  be  mifconceibes  bis 

Action  ann  a  ^etnict  10  againft  bim,  aim  tben  b?ing0  a  p?oper 

^rtioui  tbe  SDefennant  cannot  plcnn  tbat  be  uiae  barren  to  b?ing 


Hill  29  &  90 Car. II.  in  Communi  Banco.       595 

ftic&  action  by  a  fomtt  iHttm,  becaufe  toljece  'tis  infufficient , 

it  fljall  not  be  pIcatieD  in  %m  5  as  In  Debt  upon  TBonH  tlje  De=  Pmt  w  ro^ 

fennant  pleatico  another  Jetton  upon  tl\z  fame  "Bonn,  ano  tfie  lutp  ft^-^'  p°^^^- 

fOUnO  Non  eft  faftum  ;   ti)E  Cnttp  Of  tf)e  accBirt  toa!3  t&at  t^e  Lampe/iite 

DsfenDant  (l)oul&  recouec  Hamageg,  &  eat  inde  fine  die,  but  not 

quod  Quereos  nil  capiat  per  Br^vt,  fo  nO  SlUUgmftlt  tO  b^tC  fiittlj 
2  Cro,  284. 

"But  penbing  one  Action  anotbct  cannot  be  bjougfit,  fo?  tSep 
cannot  botb  be  true. 
3if  no  accompt  be  mtn  tbe  ^^ion  on  ibe  Cafe  uppit  an  infimui 

computaffet  UJOUlD  nOt  Ipe  5  tbe  Iniimul  computaffet  JmpIieiS  an 

acconipt  i  ann  upon  Non  affumpfit  pieaoeb,  tbe  Defendant  miQU 
babe  0iben  payment  in  Cbibence,  anD  fo?  tbat  reafon  tbe  Sucp 
nifgbt  finb  fo?  bim.  '%i»  true,  be  migbt  babe  pieabcn  Piene 
computavit,  ftjbicb  10  tbe  general  piea :  TSut  it  map  as  toell  be 
P?efumeb  tbat  tbe  ©eroict  toas  agatnll  tbe  plaintiff,  becaufe  t&e 
Action  laoulD  not  (pes  anb  tbe  fatter  being  in  dubio  tbe  (^purt 
foilt  intent!  it  agatnft  tbe  peaber,  be  not  timim  dtl^rreb  n'ot^e 
contrary,  anb  (o  tfiep  beio  tU  Plea  to  be  i\U 
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Termino  Pafch^ 
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Osborn  uerfjis  Wright. 

Action  on  tSe  Cafe  f  o?  UJO?li0,  Viz.  €|)e  plaintiff  Decrareis 
tW  flje  toad  unmatcieO)  but  about  to  ntaccp  one  J.  s.  anQ 
tbat  tDe  Defennant,  to  WSmx,  bee  ^aciiage,  fpoke  tbefe 
dUO^DS  of  tee,  Viz.  She  is  a  Whore,  a  Common  Whore, 
and  N's  Whore,  per  quod  inaritagium  amifit.     Cfje  3iUtp  fOUnO  tfie 

Defennant  guiltp  of  fpeafiing  tfie  ©ao^His,  but  tljat  flje  Dio  not  lofe 
j^ee  ^aeclage  tljeeebp  h  tm  it  load  moijeo  in  aceeft  of  3lutigmene 
tDat  tbefe  Slloiog  ace  not  actionable,  being;  onlp  ^coIDing  •■>  anD 
of  tDat  C^ptnion  toad  ail  tde  Coutt,  ano  3iutignient  tdaEi  areeflfetr^ 

Hambleton  verfus  Juftice  Scroggs  is  alios.    In  Camera 

Scaccarii. 

Serjeant  at    A   ^  Affault  and  Battery  1060  bjOUgllt  Ogaintt  t|)e  DefenDantlS 

Law,  whe-  JLJL  in  tbe  Kings-Bench,  to  tofjicb  onc  Of  tf)eni  plEaOeO  t&at  fie 
ther  Privi-  luas  a  S)etfeant  at  lato,  anti  fo  ougljt  to  iDabe  bid  PHbileoge  to 
ledge  to  be  be  fueD  bp  TBil!  in  t5e  Common  Pleas,  ano  in  no  otljEt  Court : 
Sued  only  %q  tf)id  pea  tbe  Plaintiff  oemuccen  ■■>  ano  SiuDsmeiit  toad  giben 
^  '"^  in  mp  lo?a  Cbief  31uftice  Haies's  time  bp  tije  ©pinion  of  Un\  ano 
Sr"'  ^^^  ^6°^^  ^^""  ^^  Kings-Bench,  Cbat  a  %ziizmt  at  latt)  migbt 
be  fueo  tfieee,  ano  toad  not  fuable  in  t&e  Court  of  Common-Pieas 
onlp. 

2.  Ct)at  in  tftid  aaion  t&c  Defenoant  OjouID  not  babe  &is 
p^ibileoge,  becaufe  it  tuad  b^ougbt  againff  !)im  ano  anotijer. 

9nD  aftecinacbd  a  Mxit  of  Ccto?  toad  b^ougfit  upon  tbid  31uDg. 
tnent}  returnable  before  tge  lojo  Cijancello^  ano  Cbief  3lui!iC(0 

of 
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Of  tlje  Kings  Bench  mt\  Common- Pleas.anU  t^JC  €ttOl$  tbecC  at-- 
glieO  befOje  tlje  tiOO  CljicE  31UttiCe0  at  Serjeaots-Inn  fn  Chancery 
Lane. 

^l.  Holt  fo?  tije  l^Iamtiff  in  tl)e  COtit  of  (ftro?,  C6ataS)ti:«  Ex  parte 
itmn  at  laio  10  to  be  fucB  onip  in  tbe  Court  of  Common- Pleas,  Quer. 
anonot  elfetobere,  becaufet&Eteiss  an  abtolute  neceffitp  of  US  3t= 
tennance  tljete :  Jpc  is  ftooin,  anD  no  ot&cc  pccfon  can  pleao  at  tijat 
T5at,anri  tbetefo?e  if  fje  fljaulO  be  fueB  in  anp  otljec  Coutt,  it  toould  y    j, 
be  an  SraptDimEnt  to  tbe  'Bufinefgof  tbat  Coutt,  tobece  not  ortl? 
tbe  ©fficerg  but  tbcic  ©ctuants  babe  p^iotleDge* 

Intbe  inh  of  E.  4.  2.  ^bece  toas  Tome  tifcoutfe  about  tfje 
P^ibtlebge  of  Setieant0  at  lato,  tubete  it  load  bdo  tbat  be  i0 
not  to  be  fueu  in  tbat  Coutt  bp  05111 ,  but  bp  ©?in;inal  5  but 
eitbet  i»ap  be  10  to  banc  bis  ppilebge.  %o  tbe  ^ecbant  of 
an  iDfftcec  is  not  to  be  fueD  bp  T5ill,  but  be  is  flill  to  IjaU  tbe  ^'°'  ^''-  *'^' 
pibiletige  of  tbe  Coutt,  ann  fo  bao  S)ct|eant  Hediey'g  ciecfe 
in  tbe  Eeign  of  jl&ing  Charles  tbe  fitif. 

€be  €)etieants  receibe  a  Kino  of  anbucticn  to  tbe  'Bar,  anD 
babe  a  place  affigneo  tbem  5  anD  tbat  tbey  ougbt  to  babe  ^lU 
Dilebge,  tbe  berp  a:21o?ti0  of  tbe  2:acit  are  obferbable,  Viz.  (men-- 

tioning  a  Secieant  at  LatUj  ex  officio  incumbit  in  Curia  ilia. 

^nb  tbougb  it  batb  been  fain  ann  glben  as  an  anftoer  to  tbat 
Cafe  in  Cro.  Car.  Cbat  tubere  tbe  @)erfeants  Clerk  bias  3r« 
tefteb  in  an  ^nferioj  Court  (as  in  tbat  Cafe  be  bias)  tbere  be 
Qiall  babe  l^nbilebge,  tut  not  againft  tbe  otber  great  Courts 
in  Weftminfter-i^aU  5  tbiS  IS  a  Difference  ncier  pet  tafeen  notice  of 
in  anp  'Book,  noj  Dotb  tbe  dBtit  b)arrant  tbis  Diainction* 

2.  f^z  (ball  babe  bts  pnotiebge  tbougb  b^  be  iopneD  tuitb 
anotbet,  becaufe  tbe  i^aion  is  lopnt  anD  feberal  ^  anD  tbe  one 
map  be  founD  guiltp  anD  tbe  otber  acquttteD,  anD  it  idouID  be 
an  ealie  toap  to  oua  a  ^an  of  biS  p^ibilcDge,  if  it  migbt  be 
Done  bp  lopning  bitn  toitb  anotber  tobo  batb  none,  14  H.  4. 21. 

05ut  tbe  lp)etfon  luitb  tobom  tbe  ©erjeant  is  jopneD  itiap  be 
fucD  in  tbe  Common- Pleas  itkeiuife,  fo  tbat  \}Z  fljaU  not  btnDEC 
bim  from  babing  pioileDge  tobo  of  rigbt  ougbt  to  babe  it, 
10  E.4. 15. 

Offley  contra.  aS  tO  tbe  fittt  pOiUt,  tbe  CoUtt  Of  Kings-Bench  Ex  parte 

agreeD,  tbat  a  ^cr^eant  lat  jLam  (ball  aiuiaps  babe  tbe  pnbi«  ^®*- 
leDgeof  tbeCourtof  Common-Pleas  againff  all  3nferiour  Courts, 
but  not  againa  tbe  otber  Courts  in  Weftminfter  puW ,  foj  be  map 
beCueDinanpoftbemt 
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a  Sec/eant  is  not  Uhz  t{)e  Common  S^fiictm  of  t^e  Court, 
foj  tfiep  are  to  fie  attenuant  tftctc  anti  no  tofiere  clfe  5  but  a 
Serf'eant  at  lato  i&  not  confineD  to  tljat  Court  alone,  Ije  map 
be  aCTlgneti  of  Council  in  nnp  otger  Couct,  ann  ootlj  ufuallp 

pat  W  ljattOtOpca0,  bOtf)  in  tfie  swings.  Bench  anO  tfje  Esche- 

quer  j  but  a  jp&ila|ec  oi  ^ttomp  of  tfiat  Couct  cannot  p^aoilc 
fndii&ouin  Bametn  an^oti)er« 

m  Cafe0  of  ]p2U)iIeDge  ougDt  to  be  taken  fftidip :  ann  t^at 
fxtWti  toa^  ctteti  amcerntns  tbe  PU^ilenge  of  a  Serieants  Cierft 
10  not  liU  tbi0)  becanfe  t^  ^ttt^  m&  in  an  Sinferiour  Court* 

an  tfte   II  E.  4.  2.  b.     mxz  €W^  Suffice  of  tfee  Rings- Bench 

came  to  tbe  Common-Pkaii.  'Bar,  anti  tolD  a  ^erieant  tti{;o  [)e 
&aD  aflignen  fo?  a  Pauper,  €6at  if  fee  ftwultinot  come  into  tfiat 
Court  anti  pleaofoilitsi  Client,  U  UionlQ  fo^efuBp  biui  5  (0  tgat 

if  De  COUID  be  fetCfl'D  out  of  tllC  Common  Pleas  auD  carCtCH  tCt 

tge  Kings-Bench,  ge  i$  not  CQHfineD  to  t^at  Court  alone* 

3in  tBe  5H.  s.  nu.  10.  Complaint  toad  mane  t&attge@)Ub)ecf!S 
of  tde  mm  toere  not  toelt  ferbeD  in  giiES  Coortjii,  tlje  parKSr 
ment  tigereupon  C>|ber£ti ,  t^at  one  Martin  and  ot|)er0  iljaum 
ta&e  upon  tgem  tUe  Dignitf  of  ^er^antd  at  latD,  fo  tDat  i£ 
appears  ttat  t^eir  O^uQne^  itejS  In  ot^er  Courts  a^  loell  a^  itv 

t&at  of  t&e  Common-Pleas. 

2.  90  to  tlje  feconD  point :  |>ere  id  a  ia^t  ^k&ott,^  foj  anp 

sRoi.  Abr.    turn  t&at  appears  to  tfie  contratp,  ann  tSe  plaintiff  map  pja* 

375-  pi  4-     ceeo  apind  one  in  tfje  Kingsr Bench,  ans  t|)erefO{e  tfie  ot^it^i 

be  ottfteb  of  ^0  pjibflebgeCif  6e  6abe»iip)  intlwCommonhPka^ 

M©or  556.  ao  H.  6.  32. 

North  Clitef  Suftice  faib ,  €:§i)t  §e  altoapSF  too6  it  to  be 
an  uncontroberteo  point,  Cdat  a  S^er^nt  at  lUto  ^oulD  be 
fueii  onip  in  tde  Court  of  CommonrPieas  bp  Xill  h  lie  ^  bouns 
bp Oatb  to  be  t&ere,  aitii  to&en  &e  li^ingd  a  COrtt  of  pjibi< 
lebge  'ti0  altoapd  out  of  t&at  Court,  ami  no  ottier:  Cunaad' 

vifare  vult. 


The 
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The  Attorny  General  verfus  i'/V  John  Read,  In  Scac- 
cario. 

IJSfojmation,    a  fpecial  aietHfrt  tnais  founn  t  Cfie  Cafe  taas  Difabiihy 
tljll0 :  by  a  Statute 

Viz.  Bit  John  Read  i  Apr.  24  Car.  2,  ii)a0  hp  Sentence  in  t5e  °"gh^  ^°  ^® 
Spiritual  Court  nitiojceD  a  Meofa  &  Thoro,  anti  foi  Jl^on  payment  [f '"?'' p 
of  aiimonp  toasj  ewommunicateti.  tv toenaWe 

3fterttJarD0  it  tuas  Cnatten  bp  tlje  Statute  of  25  Car.  2.  cap.2.  himfeif  to 

That  all  and  every  perfon  or  perfons  who  (hall  have  any  Office,  execute  an 
Civil  or  Military,  fhall  take  the  Oaths  of  Supremacy  and  Alle-  Office, 
giance,  and  receive  the  Sacrament   (  UJitl&in  tjje  time  UtttitCD  Op 
t^e  faiD  3(t)  or  otherwife  (hall  be  adjudged  ipjb  fa&o,  incapable 
and  dilabled  by  Law,  or  if  he  execute  any  Office  after  his  neg- 
left  or  refufal  to  qualifie  himfeif  within  the  time  therein  appoint- 
ed ("viz.  tl)?ee  ^Ont&0,)  then  he  (hall  be  difabled  to  fue  in  any 
Court,  and  (hall  forfeit  the  Sum  of  500 1. 
Sic  John  Read  tDaS  tlialie  j^iglj  Sfieciff  Of  Hartfordfhire,  12  No- 

vemb.  25  Car.  2.  ano  tjclng  flitt  unHEc  tlje  Sentence  of  Cjjcommu' 
ttication,  lie  tooh  upon  lim  tf)e  C^ffice  ano  ei;ecutet)  it  fo^  3 
Months,  viz.  to  tfte  12th  Dap  Of  February  aftertoacue?  ann  tfictt 
refufeD  to  ferue  anp  longer  •■>  tlie  %m^t9  came  foon  after  to 
i^eep  t^e  Mfe0  fo2  t6at  Countp,  buttDere  toass  no  Sheriff  t^ere 
to  attenti  tbem,  ann  tije  reafon  tna^,  becauCe  if  Ije  bau  erecuteD 
tbe  €)ffice  tnitbout  taking  tbe  SDatbs  Ctbe  time  being  uoto  tx> 
piren,  tDberetn  be  ougbt  to  babe  taken  tbe  fameO  tben  be  baD 
rubjcctcn  bimfclf  to  tbe  forfeiture  of  5^0 '•  anu  be  coulD  not  re* 
urn  tbe  Sacrament  becaufe  be  tuas  Cj;communicateti,  ano  tbece< 
fo?e  fuppoCeB  tbat  after  tbe  3  Months  be  toass  ipfo  fafto  nifcbargen 
bp  tbe  afo^efaiD  Statutes  ann  tobetber  upon  all  tbi^  matter  tbe 
SDefentJant  be  guiltp  toag  tbe  ^^uettion. 

Ward  anD  Sit  William  Jones  tbc  ^tto^np  <Scneral  atgucH  tbat 
tbe  Defenbant  toass  (Suiltp* 

I.  Cbe  €)atb  anB  Sacrament  are  neceifarp  qualtficatfon^ foi 
all  Sberiffg,  becaufe  tbe  ^a  appoints  tbefe  tbinge  to  be  Done, 
anu  tbe  penaltp  tberein  ertentig  to  tbofe  lubo  eicccute  anp  C)f= 
fice  after  tbe  tb?ee  ^ontbe,  uiitbout  Doing  tbe  fame,  but  not  to 
fucb  tobo  neglect  to  quaUGe  tbemfelbe0« 

anD  tbougb  it  map  be  objectcD,  tbat  tbe  3ct  gibes  no  jpenaltp 
fo|  not  tafeing  of  tbe  SDatb>  it  onlp  en^opng  it  to  be  bone,  anD  fub. 


5  do  Pafch.  30  Car.  11.  in  Scaccario. 


1  Roll.  Abr, 
251.  ■^55- 


ita&  tU  pEcfan  to  tfjc  fo2f£{tucE  of  500 1.  fo?  ejceeutfno;  on  Of- 
fice aftec  t^z  99ont6si,  t|)at  feeing  not  toncj  fo  tljat  tlji0 10 
not  to  bepunifljcn  bp  3nfo?raatfon,tt  being  no  C)ffenc8  at  tljeorom' 
mon  Lam;  pctif  an  Set  appointg  a  tfjing  to  be  J^om,  tlje  tranfffwD 
fine;  of  tbe  iatu  10  an  Offence  at  tbe  Common  iRtojanb  cugfjc  tljus 
to  be  punifljeti,  ano  fo  it  UJa0  anjuDgeD  in  Caftie's  Cafe,  2  Cro.  643. 

Suppofe  t[)e  Defcnoant  ban  giben  OBonb  to  petfo?m  a  tbing, 
a  bifcbacge  bp  tbe  3ct  of  (©on,  o?  bp  tbe  ©bligee  bab  been  gooD, 
but  tbe  SDbligo?  fboulb  tiebec  bifabie  btmfelf ;  anb  if  it  be  fo  iti 
pjibate  Contracts,  mucb  moje  in  tbe  CaCe  of  tbe  Eing,  becauCe 
out  Dutp  to  bini  i0  of  tbe  bisbef!  natute* 

2.  CbEcefo?e  tbe  €]t;communicatian  can  be  no  ej;cufe  to  tbe 
Defenbant ,  fo?  tbougb  be  mfgbt  babe  been  crcufeb  if  be  ban 
htm  unbet  a  legal  bifabilitp ,  tubtcb  be  coulb  in  no  Uitfe  p2ebent^ 
^et  bete  be  tuas  able  anb  bab  time  enougb)  anb  it  ms  in  W 
poftjcc  to  babe  biftbargeo  blmfelf  from  tbi0  Cjccommunfcation, 
anb  being  bounb  bp  biis  SDutp  anb  Allegiance  to  tbe  filing  to 
pecfoim  tbe  ©ffice,  be  ougbt  to  qualtfie  Umttit  foi  tbe  petfo?m* 
ance,  anb  eitbet  to  temobe  tbe  bifabilitp  01  (beb)  be  Un  not  pouiet; 
to  bo  it4 

'€i&  W  obdinacp  tbatbifable0btm,  anb'ti0  abfutb  to  tbink 
tbat  tbi0  Ci;cGmmunicatton  Web  b)a0  befigneb  a0  a  puniajment 
(boulb  note  be  an  eafe  to  bim  to  e;tcufe  bim  ftom  emuting  t^i0 

SDffiCej  Moor  1 2 1 .  Lacie's  Gafe. 

5.  €bat  tbe  Defenbant  i&  punifljable  fo?  tbi0  neglect,  otbei:« 
iDffe  tbe  l^itig  bjoulb  lofe  tbe  effect  of  bf0  @)Ubfect0  ©etbice,  if 
it  fljottlb  be  in  tbeit  poioei;  to  bifcbatge  tbemfelbe0  at  pleafutre  3 
an  3ct  of  parliament  cannot,  anb  mucb  lef0  tbe  Defenbant  bim* 
ftlf  b^  W  obJtt  act  tafee  atoap  U&  Dutp  anb  Serbice  mbicb  be 
objetb  to  tbe  l^ing :  anb  tberefo?e,  tbougb  'ti0  Cnacteb ,  Cbat 
a  Sbeciff  jjall  be  onlp  fo?  one  pear,  pet  it  ba0  been  abfubgeo 

Antes,  ^m  {gg  j^jpg  jip  g  Non  obftante  map  bifpenfe  toitb  tbat  Sita' 
tttte,  becaufe  otbecteife  be  teoulb  be  nmi'otn  of  tbe  ^erbice  of  Ufi 
@)Ub)ect0* 

3If  a  ®beriff  bJben  be  10  firtt  abmittcb  into  W  SDffice  rcfufe0 
to  talfee  tbe  ©atb  of  U^  SDffice,  be  i0  finable,  anb  fo  be  ougbt 
berc ;  if  anp  alteration  be  mabe  b^  tbe  IKing  of  tbat  ©atb,  W 

Cro.  Car.  i6.  iKfobEbience  afterb)atb0  i0  punilbable,  tbougb  a  fo?m  of  tbe  ©atb 
i0  p?efcribeb  bp  tbe  Act  of  parliament,  anb  tbere  i0  no  otbet  toap 
to  puniJb  t^t  Defenbant  in  tbi0  Cafe  but  bp  anfo^mation,  foi 
after  tbe  tb?ee  S^ontbs  (in  cafe  be  eirecute  tbe  Office  not  being 
qualifieb)  tbe  m  gibe0  tbe  penaltp  to  tbe  3info?mer  j  anb  if  be 
^oulb  not  eirecute  it  tbe  inconbenience  uioulb  be  great,  becaufe 
'ti0  an  Office  tebicb  concernctb  tbe  abminiffration  of  Wice, 

anb 


Pafch.  qo  Car.  11,  inScaccario.  501 

anti  neceffatp  fo?  t^e  management  ann  coUeaion  of  tlje  icings  Ec- 
ilienue* 

CSs  Statute  menus  ta  €)£fice0  of  Ccutt  ag  luell  a0  of  p^o-     ' 
fit,  ann  enjopne  tfje  tljing  to  Ije  Done,  tlje  tcanffftelTion  U)6ei:e» 
of  is  an  ©ffence,  as  toell  attfte  Common  Lato  as  asaiua  tOe  ®ta« 
tute,  anD  fo  punifljable  bp  Jnfoimation,  anQ  tDa-efc?e  t&ep  p?apeD 
3imigmeiit  againC  t&e  DefenDant* 

Sawyer  anO  Levins  contra.    Viz.   Cljep  agceeH  if  tfie  €)Ub(ert  g^  narte 

U  qualifiea  ^e  ougftt  to  accept  t6e  €)ffice ,  but  t^e  Defendant  Def. 
ttias  not  fo  qualifieo,  anQ  tljetefoje  to  be  ercufeD.    QBut  before 
t&ep  entreo  upon  tlje  Debate  tD^etljec  tf)!S  tuas  an  ©ffence  0?  not, 
t5ep  toolt  an  €i;ceptton  to  tlje  foim  of  t|je  3info?matton. 

Viz.  Cfjat  it  tuas  not  gooD,  becaufe  it  DtO  not  concUiDe  con- 
tra foimam  Statuti ;  fo?  if  t&e  ©ffeuce  be  at  t&e  Common  lauj,anc 
a  nelD  jpenaltp  is  giijen  bp  tf)e  Statute,  t|)e  p^oceeDlngs  ougljt 
to  be  ettijet  at  tfte  Common  lato  bp  toap  of  fine,  o|  upon  tfie  Sta- 
tute fo?  tf)e  pena!tpj  but  if  tIjeiSDifence  be  b^  tbe  Statute,  t&en 

It  muft  be  laiO  to  be  contra  formam  Statuti.     Botil  if  tfiiS  tuaS 

anp  Offence  in  tfie  Defendant,  it  toas  becaufe  5e  Din  not  receibe 
tfie'Saccament  anD  tafee  t|)e  Oatb,  lu^iclj  is  an  ©ffence  againif 

t&e  Statute,  anD  tberefOie  OUgijt  to  COnclUDe  contra  fonnam  Sta- 
tuti, toOicf)  is  elTentiaU   C6en  as  to  tige  SubQance  -■> 

I.  '€tc  information  is  infufficient ,  fo?  tfjete  is  no  Offence 
at  all  of  to^tcb  tbe  Common  Laio  Dot^  take  notice ;  anD  tIjougD 
t&e  Confequences  of  tbe  tljing  Dane  map  be  baD,  pet  no^an 
fl)ail  be  punifi)eD  fo?  tf)at,  becaufe  tf)oCe  onlp  aggcabate  t&e  Of. 
fence,  if  anp5  neitliec  is  tbis  31nfo?mation  true,  foi  it  fait!)  be 
tcfufeD  abfque  rationabiii  caufa,  but  fjcce  toas  a  tcafonable  caufe : 
^nD  tijougl)  it  map  be  obiecteD,  tijat  it  tuas  onlp  impotentia  volun- 
tatis -,  anD  tijat  ebetp  Subject  being  DisableD,  is  to  temobe  tl^ac 
Difabilitp  to  fecbc  tl)e  l^ing ,  tfjis  tuas  DenieD  5  fo?  a  ^an  tnSa 
is  a  P?ifone!:  fo?  Debt  is  not  bounD  0?  compellable  to  be  Si)e- 
I'iff,  neitbet  is  a  ^an  bounD  to  putcljafe  lanDS  to  qualifie  bim^ 
felf  to  be  eitljet  a  Coronet  0?  31uflice  of  tfje  peace*  13pt&eSta* 
tute  of  3  ]ac.  t\itt^  Eecufant  is  DifableD  5  fit  map  confo?m,  but 
ije  is  not  bounD  to  it,  fo?  if  be  fubmits  to  tlje  pemaltp,  'tis 
as  mucO  as  is  tequiteD  \i^  Laiu : '  Cis  ttue,  a  Subiea  is  bounD 
to  fecbe  tlje  l^ing  in  fuc6  capacitp  as  ije  is  in  at  tlje  time  of 
tlje  Setbice  commanDeD,  but  l)e  is  not  obligeD  to  qualifie  f)m 
felf  to  fecbein  ebetp  capacitp:  Jl^eitljec  Dot^  it  appear  in  ttjis 
Cafe,  tljat  tlje  DefenDant  tuas  able  to  remobe  tl)(s  31ncapadtp, 
anD  tljat  fljoulD  l)a^e  been  fljetun  on  t&e  oti&Er  fiDe^  anD  all  SluDgess 
ate  to  iuDge  upon  tlje  Eeco?D» 
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Cte  intent  of  t6e  Statute  is,  C&at  if  pecfons  tuiU  not  qua» 
lifie  t6emfeIt3C0,  t^ep  ttjali  not  ejiecute  anp  ©ffice,  antJ  it  m& 
matiE  to  fecep  Eoman  €atboltclt6  out  of  pjacess,  but  not  to 
fo^ce  tfiem  to  accept  of  ©ffices  of  Cruft  in  t|)e  <S5otJci;nment  ■■>  ann 
itoeagngno  puniajment  fojquittino;,  Dut  fo?  cj;ecuting  of  a  place 
contcacp  to  tlje  tm ;  but  if  tljis  be  an  SDffence,  tljis  3lnfo?ma» 
tion  toill  not  lie  ■■>  ano  fo?  tijat 

2.  3!t  teas  atBUcti,  Cfiat  if  a  tfjing  be  eitbec  commanHeD  o? 
fo^biDQen  bp  a  Statute,  tbe  tcanfgcelTton  in  eitijec  Cafe  i&  m 
25  H6.pi.9.b- Offence  punifljabie  bp  Infoamation ;  but  iDbcn  an  ^a  totl)  not 
7H.  4-5-  genecalip  commanD  a  tbinff,  but  onlpfob  modo,  tfje  pattp  of» 
fenwnu  i$  puniOjable  no  otbettoife  tban  beasnen  bp  tbat  lato  j 
ais  iDbete  tbe  Statute  of  18  H.6,  cap.  1 1.  p^obibits  anp  ^an  from 
being  a  3luttice  of  tbe  l^eace,  unlefiai  be  babe  40  i.  p  An.  anti  tbe 
Statute  of  5 &  6E.6.  cap.  16.  tDbicb  niafecg  fucb  'Bacgaing  a0 
ace  tbetein  mentioneH  about  buping  of  Mict^  boio,  if  fuc& 
€lfficc  be  forfeitable,  tben  an  3nfo|mation  tBiU  lie,  but  toben  'tis 
ipfo  faao  boiD,  as  in  botb  tbe.fo?mec  Cafegs ,  tben  tiis  otbet:« 
iDife,  becaufe  tbe  puniajment  i9  emuten  bptbe  Statute  it  felf ; 
anu  tbetefo^e  lobete  tbe  aboinance  10  mate  b^  tbe  ^ct,  tfiete  10 
no  neeo  of  an  information. 

ann  tbe  Wection  of  impotentia  voluntatis  i0  not  matecial 
to  tbi0  putpofe,  becaufe  Spmonp,  buping  of  Offices,  not  fub= 
fctibing  tbe  39  Reticles,  accojbing  to  tbe  Statute  of  tbe  flEiueen  5 
tbcfe  ate  all  uoluntatp  ^as ,  pet  no  3lnfo?mation  lies  againtt 
fucb  ©ffenoers,  becaufe  tbe  Statutes  ej;ecute  tbe  punilbment* 

^U  intent  of  tbe  parliament  is  bete  neclaceb,  tbe  Dtfabilitp 
of  tbe  perfon  mafees  tbe  Office  botb  5  boib  to  all  intents,  fo?  tbe 
Eigbt  of  Infants  0?  $^en  in  Pitfon  is  not  fabeb ;  fo  tbat  aO' 
mitting  it  to  be  an  Offence,  if  tbe  Outp  be  not  petformeo ;  pet 
if  fuc^  a  qualification  be  requifit  to  make  a  $pan  to  aft  in  fucb  an 
Office,  0?  petfojm  fucb  a  Dutp,  if  tbat  qualification  be  toanting, 
tbe  pattp  IS  onip  punifijable  bp  tbe  lofs  of  tbe  Office* 

Cbc  act  tiotb  not  niftlngulff)  bettueen  Offices  of  Ccuff  and 
Profit  t  anb  as  to  tbe  otbec  Objertion,  viz.  Cbat  'tis  in  tbe  potuec 
of  tbe  Defenoant  to  quallfie  bintfelf,  tbe  fame  migbt  as  tneil  be 
ob^ecten  againtt  all  tbe  popiffj  Eecufants ,  upon  tbe  Statute  of 
3  jac.  anD  if  a  Statute  botb  blfableperfonsc?ab?iDgetbej(l\ing 
of  tbeit  Setbices,  tbece  is  no  ln|ucp  bone,  becaufe  tbe  ii^tngblm- 
felf  is  pactp  to  tbe  act  5  but  if  mifcljiefs  toete  nebec  fo  great, 
fince  tbep  ate  introtjuceb  \)^  a  lalo,  t^ep  cannot  be  abolbeb  till 
tbat  JLatB  is  cbangcb. 

3.  TBut  abmitttng  tbe  3!nfopation  to  be  gooD,  anD  tbat  tbis  is 
an  Offence  for  totjic^  it  tulll  lie,  pet  tde  €tcommunlcation  is  a 

fuffi. 
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(ufficfent  tKcuic  --,  it  appcaris  hy  tftz  CSertitct  tiDat  tf)t  Defcntmnt 
ms  atifolutelp  DtfableD  to  be  %\ietm,  tot  it  ^e  i&  to  taHe  t&e 
flDatft  ann  recel&e  tljc  Sacrament  in  o^nec  to  ft,  if  ge  cannot  be 
abmftteD  to  ti^e  Sacrament,  as  being  unuectbe  Sentence  of  Cit' 
communication,  Ujat  i0  an  ej:cure« 

tlfjz  Dcfentiant  is  onip  atguen  into  a  (^uitt,  foj  tbe  3!urp  6abe 
not  founD  anp  •■>  tUv  tio'  not  Tap,  tfjat  it  luad  in  Ijt0  poiuet  to 
pieiD  ObeDlence,  01  tijat  fje  migbt  ijabe  enableD  bimfelf  3  tijep  onip 
finQ  Iji0  incapacitp,  anD  tljougb  it  toa0  a  boluntatp  ^a,  tobicd  MS 
tge  caufe  of  Ijiiei  Difabtiitp,  pet  in  fucb  €nks  tije  lato  botb  not  looft 
to  CaufesS  fo  cemote.  3f  a  ^an  be  in  piifon  fo?  ^etit  it  i£S  bis 
olon  act  fo2  contracting  it  attD  not  paping,  but  p£t  an  Outlarp  a^ 
gains  btm  tubilft  in  p^ifon  (bait  be  tebetCeti,  becaufe  tbe  imme* 
Hiate  Caufe,  viz.  tbe  3imp|ifonment5  ann  tbe  Slubgment  1000  in 
iavitum,  anb  tbe  HatD  looks  no  fattbet  3  ann  fo  luDgment  tuas 
»2apeofoit()eDefeniiant. 

Xut  tbe  Couct  bjere  all  of  Opinion,  t^at  tbi0  3lnfont)ation 
tDOulD  ipe,  anb  tbat  tbe  Defenbant  m$  punifljable  foj  not  te* 
mobing  tbe  bifabilitp,  it  being  in  W  potoet  to  get  bimfelf  ab^ 
folbeo  from  tbe  CircontmHnication :  anb  fo  3iubgment  fum  gibeii 
againii  Untt  anb  a  mtit  of  Ccto^  b^ougi^t,  &c. 

Godfrey  verfus  Godfrey.     In  Communi  Banco. 
Intrat'  Hill.  ult.  Rot.  321. 

D€13C  upon  a  Xonb  fo2  performance  of  anab3arb,fn  bj&ic&tfie  Award  of  a 
arbitrators  bab  taken  notice  of  72 1.  in  controberae,anb  ban  kffer  Sum 
abjarbcb  50 lin fatisfaction  t  Cbe Defenbant pleabs  Nullum  fece-  infatisfadi- 
runt  Arbitrium  s  tbe  Plaintiff  replies  an  atoarb,  anb  fcts  it  fojtft  on  of  a 
anb  afligns  a  OBreacbjto  \is\)ii\)  tbe  Defenbant  bemurreb,  becaufe  it  greater,aiBi 
appeareb  ^  tbe  atoarbtbat  72  l-toas  in  conttobecae  fo?Eent  \m,'t  s^od. 
anb  tbat  50 1.  bias  abiarbeb  in  full  fatisfaction  of  72 1.  anb  general 
Eeleafes  to  be  giben  i  but  it  xm  not  appear  tbat  anp  otbec  fatter 
loas  in  Controbccfle  bettoeen  tbe  parties  tbongb  tbe  ©ubmiffion 
tuas  general  h  anb  arbitrators  map  rebuce  incertain  tbings  to  a 
certaintp,  but  tbep  cannot  make  a  Debt  certain  to  be  Icfs,  except 
tbere  biere  otber  bifferences  for  tabicb  liltebjtfe  tbis  Eeleafe  bias  to 
be  giben,  10  H.  7. 4- 

Xut  tbe  bibole  Court  biere  of Dpfnion  tbat  tbe  auiatb  tuaiEi  goob»  curia. 
foit^attjie  arbitrators  migfitconfioec  otljer  ^ttei^sbetbieentbe 

parties 
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^mit&  •■>  neitljec  HiDtt  appeat  b^  tlje  atnatD  tjbat  n^z  72 1.  uiag 
Hue,  but  in  DemanO  onlp  b  aim  tiss  unceafonable  fo?  l)im  to  finn 
fault  iDitfj  1)10  ouin  cafe  ■■>  fojfte  alienees  tijat  l)c  ougl)t  to  pap  72 1. 
anH  complatng,  becaufc  tfje  otDec  lp)actp  is  ccutenteo  tnitlj  50 1. 
anH  licnianti0  no  wiojc.    aungment  foi  t6e  j^Ialntiff. 

Wright  verfus  Bull.  ■ , 

Condition  'pxC'BC  upon  a  TBonD  ioi  papmcnt  of  40 1.  Cljc  Conoition 

where  'tis  _£  _y  UJfjeceof  tlia0)  That  if  the  Defendant  (hould  work  out  the 
disjunftive  f^jd  ^q  /.  at  the  ufual  Prices  in  packing,  when  the  Plaintiff  (hould 
'tis  in  the  Vjg^g  Qj,^g^Qj,  f-Q^  himlelf  or  his  Friends  toimploy  him  therein,  or 
Eleftion  ot  ^^j^g^^ifg  ^^\\  pay  the  40  /.  then  the  Bond  to  be  void,  • 

to  have  ei      ^6^  2^efenDant  plcati0,  t&at  be  tnae  altoap^  ceaUp  to  fiaije 

ther.         &i?ougf)t  out  tfte  40 1-  l)ut  tfjat  t&e  Jplaintiff  m  neijec  iniplop  Um  5 

ano  upon  Demutrec  t|)e  piea  tt>a0  IjclQ  ill,  becaufc  tbe  Defcnoant 

HtD  not  aDett,  t^at  tl)e  plaintiff  ijaD  anp  occaaon  to  ma^e  ufe  of 

Um  h  antJ  foj  ttiat  it  tua0  at  W  election  eitljec  to  gabe  CQIo^h  o; 

Basket  <md  ^  ^(,np,  auU  not  tjatiing  implopeD  fjim,  but  b^ous&t  fits  aition, 

'  HK  •  j^gj.  jg  g  requefl  (n  laUJ  h  ano  fo  lie  fiatfi  DetccmineD  big  (Eleaion' 

to  fiaDe  tbe  ^onp  5  anti  lungment  load  accoininslp  gitjen  to; 

tde  plaintiff* 

Blackbourn  verfus  Confet. 

Place,  TI3  Replevin,  tfie  aboioant  pleati0  an  €i;ecutiott  tafeen  out» 
where  it  j^  auo  tfiat  a  Cccm  fo?  peat0  toas  ertcnbeo,  anu  an  affisn* 
(hall  bein-flient  tbeccof  niane  bp  t|)e  @)beriff,  but  allebges  no  place  tDfiece 
tended  the  jjj^  gffignment  tMa0  ttiane :  TSut  upon  Demutret  it  teas  ficiD 
JhepTead-  S''°^»  ^^^  itCjallbe  intenHeoto  beafliffneD  tubete  t&e  lann  botO 
lie. 


ing. 


Hall  verfus  Carter. 


Bond  to  T 13  an  action  of  Debt  upon  a  Xonb,  tfie  Defcnoant  ctabejs 
render  him-  \  ©pet  Of  tfie  ConWtion,  toljicfj  U}a0,  CDat  if  anotbet  pcrfon 
feif  a  Prifo-  ^^^^^^  y^^^  actefleB  at  tfie  eult  of  ttje  plaintiff,  (anb  fo?  tofiom 
ner,  good,  j^g  Dcfenbant  ftja0  noto  bounb^  fljouin  gibe  (ucb  S)ecutitp  as  tlje 
Sid  ni  du  Plaintiff  CjouID  app?obe  of  fo?  tljepapment  of  90I.  tabim,  o? 
'  ■  ftoulo  cenbec  ijis  oaobp  to  pjifon  at  tfie  cetutn  of  t&e  ^tit,  t&eii 
tfie^t^Iigationto  beboiD. 

€&e 


''.I  ■ 
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CfieDeCenoant  pieanis  tte  S)tatute  of  23.  h.  6.  cap.  lo.  c&at 
tlifiS  'Bonn  toags  gilien  pro  eafimento  6cfavore;  9nti  t|)t$  Cafe  com< 
ing  to  te  acsuen  upon  alDemutcet,  tte  queffton  toad}  toMec 
tcu^  'Bonn  &e  WlW  tde  statute  oj  not :  9nti  tl)e  Couct  tnece  of 
Wnfonttiatfttoadnot. 

3lf  Vqz  ^liectff  ta&e0  'Bonn  in  anot^ec  ^an'0  name,  to  eluQe 
tge  Sitatute,  fuel)  'Bono  is  Doio^  l^ut  t^e  plaintiff  map  giue 
titcection0  to  t&e  Officer  to  tafee  fucd  'Bono  asf  tgi0  to  0tm(ielf  3  'tii$ 
onip  an  CjcpeOient  to  p^eDent  a  neio  ^ttefi,  ano  tge  Agreement  of 
l^epiaintiff  mafte0  it  gooQ. 

3if  a  Capias  be  ta^en  out  againf!  x^z  Defentiant,  ano  a  tM 
petfon  gtDe0  \%z  plaintiff  a  'Bono ,  tf)at  tije  Defenoant  i^ail 
pap  tfje  i^^onp,  o;  tenoet  ^imfelC  at  tbe  Eetutn  of  tfie  CQIcit , 
'ti0  a  gooo  Bono,  ano  not  toitgin  tlje  statute,  iiecaufe  'ti0  not 
tiptl^eoiteaionof  tljef^fficet)  butbptf)eagceementoftgepiain> 
tiffi  ano  tbete  is  no  latDtliat  ma^e^  tfie  agreement  of  tfiepac- 
tie0  Dcio^  ano  if  tge  Bono  xsm  not  taHen  dp  fuc5  agreement; 
it  miglit  baDe  been  tcaDetfeo* 

'But  Suffice  Atkyns  ooubteD,  becaufe  a  'Bono  to  renOec  dim* 
Cclf  a  pjifonec  \a  ooio,  Bewfages  s  Cafe,  lo  Co.  'But  if  it  &ao  been 
to  pap  tbe  cponp,  oi  appeat  at  tbe  Eetutn  of  tbe  Wx\u  it  liaQ 
been  gooo :  But  nottoitbffanoing  3luogment  toass  giben  fo)  tbe 
Plaintiff; 

Shaxton  uerlus  Shaxton. 

T|j)e  conoitiott  of  a  "Bono  toae,  Cfiat  tbe  Defenoant  ^ouio  u„  j^^^^ 
fabe  batmlef^  Thomas  shaxton,  anO  tbe  ^ojtgagcopie'/f^/wnota 
n0z&i  ano  ffiQulo  pap  tbe  Snteteff  fo^  tbe  principal  S)um*  good  piea» 

:  %^Z  Defenoant  pleal?0,  tbat  Thomas  shaxton  non  fuit  damni-  where  the 

iicatus,  fo?  tbat  tbe  Defenoant  bao  paio  tbe  120 1.  principal  monp,  p^rfon  and 
fijitb  all  tbe  arceats  of  auteceff  oue  at  fucb  a  oap:  ano  upon  a  De.  ^^'r\  *'^® 
muttec  twm&  beio no  gooo  piea ;  becaufe  tbe  ficff  matter  non  demoiifi- 
damnificatus  goes  to  tbe  petfon  ano  not  to  tbepjemiffe0 1  ano  fo  ed 
3luogmenttoa0gibenfo2  tbe  Plaintiff.  Aot». 


i 


Et  Anonycnus. 
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Anonymus. 

After  ao-  T^i^xE  OcfettHant  m&  3intifcten  foj  a  Common  €;ctfpaf?, 
quittaifora  X  anB  9cquitteti  5  anti  notn  m&  piamtiff  (n  an  aafon  on 
Common  t|)e  Cafe  apfna  ttie  p^ofecuto?  t  QnH  tip  tfie  ©pinion  of  tBe  CWef 
Trefpars,an  %mze  tge  ^ction  iDlll  lie  toi  tge  C&acQ;e0  ann  C]t:pence0  in  nt' 
A^ion  on  fenuing  t5e  pjofecution,  tofjict)  tlie  acquittal  pjoUesi  to  be  falfe, 
^^?,,^^%  anD  t&e  anOitfing  Dim  pioues  to  be  maliciougi  foi  if  6e  m  in« 

S  6?^S'  t^n^s^  ^nP  t5^"5  f°?  6^^  ^*""  ^^^^^  ^^  recompencc,  ije  mig6t  fiane 
An'tM.       ■  620UB5t  a  cifiil  action,  anu  tticn  if  fie  fiao  been  founti  J13ot  (^uiltp, 
fie  tootilD  ijaDe  Ijan  m  CoQis  allouieo. 

Sfiougd  tlie  pioCecution  U  foj  a  Ctefpafd,  fo;  Wch  tfiete  ijSi 
a  Probable  caufe,  pet  aftec  Acquittal  it  ^all  be  accountetmia*^ 
mom--,  tbe Oiffetence  onlp  is  fobete  tbe  3lnbi(tment  tjei'  fo^  a 
Criminal  mattet,  but  lobete  'ti9  fo2  fucb  a  tbing  foj  tp^icb  a 
Cibtl  action  toiU  lie,  tbe  pattp  can  babe  no  teafon  to  piofecute 
an  Unbictment,  it  10  onlp  to  put  tbe  Defennant  to  cbarge?,  ann 
mafee  to  bim  pap  ^ee0  to  tbe  Clecfe  of  tbe  aififeg* 

Penrice  anc/  Wynii'5  Cafe. 
u  J,.^',  r,r  QCrfeant  Maynard  mobetl  fO?  a  Habeas  Corpus  fo^  tbem,  betttff 

wfmav  be  '^  Committed  to  tbe  Poultry  Compter  b^  tbe  CommiCfionet^ 

granted  in  Of  'Battlituptg ,  fo2  tefufing  to  be  eicamineD  ann  ftnojn  toucb- 

civii  mat-  ing  tbeit  l^notnletige  of  tbe  Xanktupsi  CSate :  CDe  Piocef0 

ters.         againlf  tbem  in  tbiis  Court,  ma  an  attacbment  of  piblleoge, 

tobicb  b}a0  a  Cibii  piea,  anb  of  fobicb  tbe  Court  ban  Surifoiai' 

on,  anb  tbetefo^e  tbe  Habeas  Corpus  muff  be  graflteD/  anb  tbe 

Cbief  3luttice  faib,  tbat  it  migbt  be  toitbout  motion,  becauCe  all 

Antes.      '  .  tbe  Habeas  Corpus's  ift  tbat  Coutt  tDECe  ad  faciendum  Bfrecipiendt 

anb  tbep  ilTue  of  coutfe  5  but  in  tbe  Kings-Bench  tbep  are  ad  fubji- 
ciendum  tobicb  ate  in  Criminal  Caure0,  anb  not  to  be  granteb 
bJitbout  motion.  Cben  tbe  ©erieantmobeb  tbat  tbe  ©beriff  migbt 
Eeturn  W  ^Itit,  bibicbbiag  bone,  anb  being  Sieb,  be  took  (ft* 
cepttons  to  tbe  Eeturn,  bp  bibicb  tbe  grounb  of  tbe  Commitment 
appeateb  to  be  bp  birtue  of  a  Warrant  unber  tbe  ^anb0  anb 
%zm  of  tbe  Commi(rioner0,  &c.  bjbicb  be  faib  too©  ill  fo?  toant 
of  on  Abetment  of  tbetr  refuCal  to  come  anb  be  (tuojti  5  foi  it 
bib  not  appear  tbat  tbep  bio  reftife,  anb  tbep  ougbt  not  to  be 
committeb  luitbout  refufing,  to  tbat  (boulb  babe  been  poQttbelp 
i^bcrceb,  viz.  Cbat  tbep  ofb  refufe  anb  ffdl  \^q  -■>  fo?  if  tbrp  are 
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iotUing  at  anp  time ,  t&ep  omU  to  be  Dffcfiargeti,  ano  fa  tgep 
ttete^  but  toete  o^tiereQ  to  put  in  15ni\  upon  ti^e  ^ttaci^ntent* 

Abbot  verfiis  Rugeley. 

Tl|)e  l^laintiff  neclateD  in  an  action  of  aiTault  ana  "Batte*  piea  puis 
rp,  to  fti6fc&  tfie  Defennant  pleaocn  non  cuf ,  ann  at  tSe  darrein  con- 

Sflt(e0  a  l^Iea  toaS  put  in  puis  darrein  continuance,  anH  a  t>t'  tinmnct 

mutcetttiiteunto*    Cfie Coutt loete  cleat  of  £)ptnion,  Cfiattftn^ft  t)e 
tfie  plea  t)aD  been  iOiiable,  it  couio  not  tiabe  been  t^en  tcieD,  certified  as 
neither  coulo  tfie  Demutcet;  be  tbete  argueo ,  but  mutt  be  cecti=  S^"°j  f® 
fieD  up  tiitbet  bp  tbe31uOffe  of  Mfe,  ais  pact  of  tbe  iaecojo  f^imlrim, 

Niiiprius,  Yel v.  1 80.  Hawkins  verfusMoot.  '  i     ' 

Ballard  ver^m  Oddej. 

1%  tt)a0  tuieD  in  tbijs  Cafe,  €|)at  to  aboio  a  €>ecutitp  bpxhe  Gon^ 
■  ceafon  of  (Ufucp,  tbe  Conttact  it  fcif  mutt  be  ufucfous ,  traait  feif 
fo?  if  tbe  pattp  tafees  aftettoatrus  moie  tban  is  allotueti,  tbat  tutu  muftbe  u-^ 
not  malie  it  fo  3  fo  tbat  if  tbe  Qgteement  of  tbe  parties  be  bonelf,  ^""°'^^  .*° 
but  maoe  otbectoife  bp  tbe  mtttafee  of  a  <S>ctitienet  h  pet'ti0  not    -l  "  ' 
cafutp:  3!3  if  a  ^O2t0age  be  foi  100 1.  toitb  a  piobifo  to  beS  ipy. 
Doin  on  payment  of  166^1.  at  tbe  enn  of  one  pear,  ann  no  Cobe*  Mod.  Rep.  ^a. 
want  foi  tbe  ^ojtgagoi  to  tafee  tbe  p?ofit0  till  Default  be  maoe 
in  paiment  s  fo  tbat  in  ttcittnefg  tlje  ^ojtgagee  is  inticuleo  bot5 
to  tfje  Untcccft  ann  tbe  p?a6t05  pet  if  t9(i3  loag  not  ei;pief0'D,  tbe 
9gteriiEfi.t  i0  not  cafurp. 


:J 


Eta  DE 


5o8 


.^wM  jfiHtrifnoDfii.  '!  .7j;C)o'    rfoiB" 


D  E 

Term.  Sand^  Trin. 

Anno  30  Car.  II.  in  Communi  Banco. 

The  Cafe  of  one  Randal  and  his  Wife,  an  Admi-^^ 

niftrator,  is^c. 

Tudement  ¥  ^^TBC  upOH  8 XoitU  aBaiiifl  tf)e  Dcfcniiant  90  9Dmi« 
may  be  d-  I      1  ff^ato?  t  €&cp  pleaO  8  3lui»gtticnt  recoucceD  againff  tlje 

voided  M^-Jr    SltteffatC  in  Hillary  Term  26  &  27  Car.  2.  atlH  t&at 

without  "^^fT  tfiep  San  not  9ffet0  ultra.  Cge  Plaintiff  ccplicsi  tfjat 
a  Writ  of  tlbecc  ti)a0  an  aaion  agatnfi  tlje  3intefiate,  but  tfjat  ge  Dpen  befoie 
Error  by  a  jmigutcnt,  ann  tfiat  aftec  8113  neattj  lungment  tuag  obtaineD,  anD 

a  sSneer     C&e  Ocfcniiant  trauetfcli  tfje  iFcautr,  but  did  not  antoec  t6e 

to  it         ticat&  of  t|)e  antedate  5  anD  upon  a  Demurrec  it  toasi  faiD  fo?  tie 

painttff,  t|)at  tbe  3luDgment  toag  ill,  anD  t^at  t)e  being  a  ^ti;an< 

get  to  it  coulD  nettbet  b^ing;  a  miit  of  ecroj  n  Deceit,  ano 

laD  no  otget  toap  to  aDoiD  it,  but  bp  piea  ?  anD  tbat  'ti0  put 

a0  a  Eule,  Cbat  tobere  3luDgment  map  be  tebetfeD  bp  a  ^tit 

of  €rt;o2,  tbe  pactp  (ball  not  be  aDmitteD  to  Do  it  h^  piea  ■■>  but 

a  S)tcanget;  to  it  muif  aDoiD  it  bp  piea,  becaufe  be  i?  no  pattp 

to  tbe  SluDgmcnt,  as  if  a  Scire  Facias  be  b|ougbt  againff  tbe  TBail 

'ti0  a  gooD  piea  fo^  tbem  to  tap,  tbat  tbe  Principal  m^  DeaD 

before  3luDgnient  giben  bp  toap  of  ej;cufing  tbemCelbeis  to  bjtng 

-,  „,.       in  tbe  "BoDp  h  but  'tiss  not  gooD  to  aboiD  tbe  SuDgment,  becaufe 

Gro.EiB.199.  'tfg  againff  tbe  KecojD,  bJpbinuff  be  aboiDeD  {y^  mnt  of  erto?, 

I  Roll.  Abr.  449, 742. 

Cbe  Coutt  b)ete  of  €)pinion,  tbat  tbe  plaintiff  migbt  aboiD 
tbe  :iuDgment  toitbout  a  Wixxi  of  €imi  efpeciallp  iw  tW  Cafe, 
todete  'tisi  not  onip  etconeou^,  but  DoiD* 


Hill 


I 
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Wiverjus  Thorn. 

B  an  atwtcameitt  it  m^  ticlD  b?  tfie  Coutt,  tUt  if  ttoo  tfiingsi  n,  ,„  - 

be  atuatUeD,  tbe  one  toitbin,  ann  t&e  otbet  not  tuitljtti  t&e  @\\b'  Award 
nnfTton  ^  t{je  latec  i$  DoiD,  ano  t{)e  bjeacD  mult  be  afTtgneii  onlp 
upon  tbe  ficff* 

2*  3If  tgere  be  a  @)Ubmfirton  of  a  pat^'culai;  Hfffetence,  ann 
tijttt  ace  otbec  tljingis  in  Contcobecfie,  if  in  fttcD  Cafe  a  ge- 
neral Eeleafc  i0  atoacben  'm  i\U  anb  it  uiua  be  OjebieD  on  tbe 
otbet  fibe  to  aboib  tbe  ^UiatD  foj  t^at  caufe. 
j^  3.  2f  tbe  ©ubmiflion  be  of  all  biffecenceg  till  t&e  lothoapof 
May,  anb  a  Eeleale  atoacbeb  to  be  giben  of  all  biffccenceis  till  t&e  i  sand.  3j. 
20th  bap  of  May,  if  tbece  be  no  biffecenceg  bctmeen  tbofe  ttno  baps   „     . . 
tbe  auiatb  is  goob  •■>  if  anp,  it  muft  be  (bebjcb  in  pieabing,  otbec  l^ 
toife  tbe  Coutt  biill  nebet  intenb  it. 

4*  €:bat  cecip?ocal  Cobenants  cannot  be  pleabcb  one  in  bate  of  smkh  w 
anotljec,  anb  tbat  in  tbe  affigning  of  a  OS^eacb  of  Coucnant  'tis  sheibmy,  An» 
not  necelTatp  to  abett  petfo^mance  on  tlje  plaintiffs  fibe.  ^''- 

Staples  verfus  Aldcn. 

DCBC  upon  a  T5onb  conbitiorieb  to  belibec  fo^tp  paic  of  Tender  of 
©bOOeS  bJitbin   a   SPontb  at    Holbom- Bridge  to  Henry  Goods  to 

Knight  a  Common  Cacciec  to  G.  fo?  tbe  ufe  of  tbe  0hUm*    ^^^  ^^^ 
€be  Defenoant  pleabeb,  tbat  in  all  tbat  fpace  of  a  ^ontb  ^^"j^^  ^ 

Henry  Knight  m  not  COme  tO  London,  bUt  tbat  fUCb  a  bap  at  i!,  ^  i{° 

Holbom- Bridge  be  belibeceb  fo?tp  paic  of  ©booes  to  A.  G.  tbe 
Cattiers  po^et :  Co  tbis  Plea  tbe  Plaintiff  bemutteb ;  fo; 
tbat  tbe  Conbition  being  to  bo  fometbing  to  a  ©ttanger,  tbe 
Dcfenbant  at  bis  pecii  ougbt  to  pecfojm  it  5  lifee  tbe  Cafe  tobece  33  u.  6.  ij. 
tbe^ttion  of  Debt  bias  biougbt  upon  a  'Bonb  conbitioneb,  tbat  '^"•7.4- 
tbe  Defenbant  fljouio  gibe  fucb  a  iElcleafe  as  tbe  3iubge  of  tbe  Pre- 
rogative Court  ttjoulb  tbink  fit  •■>  tbe  Defenbant  pleabeb  tbat  tbe 
3lubge  bib  not  appoint  anp  Eeleafe,  ^nb  it  U)as  abiubgeb  no  gooD 
Plea,  becaufe  tbe  C>bligation  is  on  U&  pact,  anb  be  ougbt  ta 
tenbec  a  Eeleafe  to  tbe  3lubge,  Cro.  Eiiz.  716. 

'But  on  tbe  otbec  Cbe  it  bias  faib,  tbat  a  Mim^  to  tbe  %tt'- 
Dant  is  a  belibecp  to  tbe  ^affet  btmfelf  ■■>  anb  if  parcels  of  «^oobS 
ate  belibeteb  to  tbe  po^tec  anb  m,  an  Action  lies  againil  tbe 
pallet. 
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Guria-  tiDSe  COUtt  (abfente  North  Cfiief  %\lftiCt)  telU  tfte  ^ItUtOhZ 

goon,  anQ  tfiat  fuel)  a  ConQtuction  toas  to  be  matie  as  toas  ac< 
coiOing  to  tlie  intent  oC  tfie  patties,  mn  mt  a  Delitetp  to  tge 
^an  tnas  a  OeliDecp  to  t{)e  S^aQet ;  f)}f)eteupon  3luti0ment  iBas 
SiDen  foMlis  ^efenoant* 

Gillmore  verfus  Executor  of  Shooter.  InBan^o  Regis. 

Anew  A<a  TNdebitatus  Affutnplit.  Cfiete  »ja0  a  €:reatp  of  0arciaffe 
fliaii  not  Jl  bttmm  tl)e  Plaintiff,  lotio  toas  of  Uti  to  t6e  CeQato;,  ano 
take  away  i^z  Daugttec  Of  One  Harris,  toit|)  iu|)om  f)e  aftectnarusi  San 
an  Aaion  2000 1.  ais  tfje  C^atciafie  portion ;  ann  ^?.  shooter  in]  6(g  iifc 
to  which   titng  piomifen  to  gitje  tje  plaintiff  as  wuclj,  o?  to  leaue  &im  toojig 

?ff  Jl!p"n    fO  «"«^^&  IJ?^^^  2^^«^* 

tituied  at  ^ft^i^  p^oraife  mas  maoe  before  tfje  24th  Bap  of  June,  6e- 
the  Com-  fo^e  tfiis  action  Ij^ougbt ,  tfie  ^arciage  toofe  effect,  Harris  paitt 

mencement  t&e  20CO 1.    attH  Shooter  tipeH  Itt  September  foHOlDing,  fjatJittg 

of  the  Aft.  mane  no  payment  of  t&e  ^onp,  tn  an?  PioWOon  fo?  tlje  Plaintiff 

€W  Action  toas  commenceti  after  Shooter's  tieati^,anD  upon  t|ie 
€cpal  a  @)pecial  ^mia  toas  founo  upon  t^e  act  of  Frauds  and 

19  ^K.  I.  c.  perj,jrjeg^29  Car. 2.  tn^iCfj  <£nactS,That  from  and  after  the  24/A  day 
6fjuae  in  the  year  1677.  ^°  Aftioi\  Ihall  be  brought  to  charge  any 
perfon  upon  any  Agreement  made  in  confideration  of  Marriage, 
^Ci  unlels  fuch  Agreement  be  in  Writing,  &c.  9nll  t&at  t&tS  tuas 

a  bare  Piomife  toitgout  SEtiting* 

aim  ftp  Wyld  anO  Jones  (abfente  Twifden^  JUOgment  tuaS 

giuen  fo?  tfte  plaintiff  5  foi  it  coulD  not  be  p^efumeo  t&att^e 
act  Ijati  a  tetcofpea  to  tafee  atoap  an  action  to  iDljiclj  tlje  piain^ 
tiff  mas  t|)en  intitulen :  f  o?  if  a  Mlill  f)ati  been  mate  before 
t^e  24th  oap  of  June,  atiD  tlje  Ceffato?  6at>  npeo  aftecluarDs, 
pec  tlje  mm  Ijao  been  goon  ttjougOit  liau  not  been  in  purfnance 
■of  t6e  @)tatate.  ' 


After 
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After  z'er/a5  Ma^een.     InCB. 

IB  CoUenant,  m  piafntfff  neclaren  upon  an 31irtie«tute  irt Breach  »f- 
i^fcg  tfie  Defennant  {lau  cottenanteD  tgat  &e  toasi  TetfeD  (n  Signed  did 
See,  &c.  ann  toouinftee  t^ePiemilTesiftom  all  3incuml)iance0/f'3'« 'o 
m  JDf)tc&  ttiete  tnag  aUo  anot&ct  Casjeitant  foi  quiet  Cnjapmenti  ^^''^®  ^°' 
ann  tlie  T32cac6airigneD  mas  upon  an  €ntcp,  anDCDictton  6p  ano-  J5"d"?'r' 

tfiec,  anO  COnCluneS  &  fie  Coventionem  fuam  pra:ciiaam  fregit,  in  on  con- 

tU  finguiac  il^umbec*  dudes  & 

fie  fregit 

i  9nli  upon  a  Demuccec  to  tfie  Declaration  Maynard  gjerieant  convemio- 
faio,  CSat  tfieTSjeac&nifl  relate  ta  all  t&et&jeeCouenanto,  anD''^'»»an^ 
t&ercfoie  t5e  ConcluOon  tnajs  ill,  becaufe  6e  Dio  not  (Ijeta  tij|)atS°°'*- 
Coi)enant  in  particular,  ano  iC  te  ^ouio  obtain  a  3ltttigment  upon 
(uc&  a  Declaration,  tfie  Eecotierp  coulD  not  be  pleaeD  in  'Bare  to 
another  Action  biougfjt  upon  one  of  tbe  otbec  €ot3enant0« 

-But  Conyers  foj  tSe  Plaintiff  fain,  tfiat  Conventio  i0  Nomen 

coileaivum,  auu  if  ttuent?  Bieacbeg  ijati  been  afligneo  6e  fiill 

counts  de  placito  quod  teneat  ei  Gonventionem  inter  eos  fad' : 

9nD  Of  tbat  €)pinion  m&  tlie  Court  h  auD  t^at  t&e  Bieacl)  beins 
of  alltb^ee  Cobenantis,  i^z  Eecaberp  in  one  tooulDbe  a  gooQ 
"Barr  in  anp  ^aion  afterioartiiS  to  be  bjougbt  upon  either  of  tDofe 
Conenantg. 

Parrington  verfos  Lee. 

INdebitatus  Affumpfit,  fo?  i^onp  ban  anil  teceiben  to  tbe  Ufe  Limitation 
of  tbe  Plaintiff,  a  quantum  meruit  fO|  CJHateS  fOlD,  ann  an  of  perib-    ' 
lotimul  computaffet,  &c.  nalAAionsJ 

Cbe  Defennaut  plcan^  tbe  %tmtt  of  Limitations  (viz. )  non  af-  °"'y  «x- 

fumpfit  infra  fex  annos  :    Cbe  plaintiff  replpen,  tbat  tbi!3i  mon  comot' b^' 

tnas  grounoen  on  tbe  Crane  of  ^eccbants,  ann  bjousbt  againtt  tweenMer- 
tbe  Defennant  as  biss  ifarto?,  &c.   Cbe  Defcnnant  reiopnss  tbat  chants. 
tbi0  bJa0  not  an  Action  of  ^ccompt ,  ann  tbe  Plaintiff  nemiirren,  Mod.Rep.sfi8, 
fo?  tbat  tbi0  Statute  tnas  mane  in  rellraint  of  tbe  Common  *f""^  "^' 
HafD,  ann  tberefo^e  10  not  to  be  fabouren  oi  ertennen  b^  €quitp,  pi.  com.  h- 
but  to  be  tahen  ffrictlp  -■>  ann  tbat  if  a  ^an  batb  ^  nouble  re*, 
menp  be  map  tahe  WcW  pleafetb  h  ann  bere  tbe  plaintiff  misbt 
babe  b^ougbt  an  Action  of  ^ccompt,  oi  an  ^aim  on  tbe  Cafe] 
erounnen  on  an^ccompt«  I 


!.,        ; 
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•But  Baldwyn  Secf eattt  Ittfiaeti  tdatt&e  Declaration  toais  not 
fun  enough,  toi  tbe  plaintiff  ougtit  to  fet  fon^?  tgat  t|)e  aaion 
HiD  concern  ^et;cl)ant0  accontpt^j  anottiat  tge  Eeplication  m 
«ot8clpit» 

Cde  Court  ttiere  of  anotfier  Opinion  5  foi  ttiat  it  neeo  not  be 
fo  Cet  fojtl)  in  tge  Declaration)  iiecaure  lie  couiQ  not  tell  i^&at  t|i$ 
Defentiant  toouin  plean,  fo  tliat  fuppoiins^im  to  be  toitbin  tbe 
Saving  of  tge  Za  W  Replication  i0  eoon^  and  'm  tge  uCual 
my  of  l^leaDinS)  ano  no  tteparture,  becaufe  tbe  piea  of  tbe 
Defenoant  gibes  bim  occaOon  t^\x9  to  replp.  Xut  tbe  Saving 
€]rtenti£i  onip  to  accomptis  between  ^ercbantstbelr  JFatto^s  anQ 
gberbants  h  anb  an  Action  on  tbe  Cafe  loiU  not  lie  againft  a  OBap' 
liff  02  ifattoa  iDbere  ^llobiance?  anb  Debuaionis  ate  to  be  mabe, 
vnlef0  tbe^ccompt  be  ab^utteb  anb  fiateb,  m  it  lam  refolbeb  in 
Sic  Paul  Neais  Cafe  againtt  big  OSapliff; 

^Bbere  tbe^ccompt  is  once  ifateb,  as  it  bias  bete,  tbe  plain* 
tiff  mult  bjing  W  Action  biitbin  dir  pears  5  but  if  it  be  abiufier 
anb  a  follobiing  iaccompt  is  abbeb,  in  (ucb  cafe  tbe  plaintiff  fljall 
Mod.Rep.7i.i|0(  jbebarrebbp  tbe  Statute,  becaufe  Wii  running  accompti 
but  if  be  Ctioulb  not  be  barreb  bere,  tben  tbe  €%tmion  bioulb  eir« 
tenb  to  au  ^dions  betbieen  ^ercbants  anb  tbeir  ifacto^s,  as  biell 
as  to  actions  of  Sccompt  bibicb  bias  neber  intenbeb,  anb  tbere^ 
foiz  tbis  piea  is  goob,  anb  tbe  saying  e;cteniis  onip  to  batons 
of  ^ccompt  9  bibereupon  3lubgment  bias  giben  fo2  tbe  Defen« 
bant 

Aftry  verfus  Ballard.     In  Banco  Regis. 

Rrincipai^  HT^^  Dcfcnbaut  became  "Bail  foi  Or  perCons,  againff  biDom 

in  Executi-  J    tbe  plaintiff  got  a  Subgrnent,  anb  tuio  oece  put  in  €%zi\X' 

on  the  Bail  tiou  h  tbe  Plaintiff,  aftetuiarbs  b^ougbt  a  Scire  Facias  againff  tbe 

are  lyabie.  'Bail,  bibo  plcabcb  tbat  ttiio  of  tbe  Piincipals  Ujccc  tahen  in  Cre- 

I  ventiis  315  t\xiim  bcfo?e  tbe  Scire  Facias  b^ougbt,  anb  tDbetber  tbe  15811  bias 

not  bifcbargeb  tberebp  bias  nob)  tbe  €lueffion  ■> 

31t  bias  agreeb,  tbat  if  fine  bab  futrenbjeD  tbrntfelbes  after 

iCro.  310.   auDgmcnt,  pet  tbe  Bail  bab  been  Ipable  i  but  are  not  fa  if  tbe 

I  Roll  «j>7.  Plaintiff  (m  in  tbfs  Cafe )  batb  once  mabe  bis  Clraion  bp  fntiig. 

out  execution  againff  tbe  Principals,  anb  tbereupon  tttio  are 

talten  ann  in  Cuffobp.    'Before  tbe  Eeturn  of  tbe  feconb  Scire 

Facias  tbep  babe  libettp  ^1^  tbe  labi  to  bring  in  tbe  Principals  5 

but  tbe  Plaintiff  b^bing  taHen  out  Crecution  be  batb  mabe  it 

note! 


** 
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nofD  inipoirtbie  fo^  tge  OBatl  to  hiins  t&em  in  to  ttnm  tdem> 

-    ndixt  Sypmfon  atguco  tfiattfte  'BafH»a0not  WfcbacffeDs  foi 
de  ougf)t  to  hiins  in  tge  otdec  foui:  o^  elfe  U  iMj)  not  petfo^meo 
W  Eecognijance  5  ano  fo  ft  luais  aDfungeo  bp  tfie  Court,  fo?  iDe  sy  ,07 
iatu  e);pea0  a  compleat  rati^factioit :  €De  It^e  EeColutton  toad  in 

tIjfSl  Court  betUJEen  Orlibear  and  Norris. 

Steed  z/cr/ai  Perryer. 

IB  a  Special  (UetHirt  fti  Cjecttttent  t&e  Cafe  toais  t^ffi,  viz.  Repubiica- 
Robert  Perryer  being  fClfeD  ftlSfee  0ftf)e  lanOSJin  quemoiljtion  makes 
ijaD  IffUC  ttDO  S)On0,  WiUiam  t)(S  elOeff,  ailD  Robert  gijj  poungeft  it  a  new 

Son,  ano  tieing  fo  feifed  U  newfes  t&efe  lanus  to&f0  poungett  wm. 
Son  Robert  anD  ()ig  ^eitg* 

Robert  t&e  Oetiffee  Dfej3  in  tfte  life  time  of  W  ifatfier,  anD  Jones  ny. 
Jea^es  aCTue  a  Son  nameD  Robert,  tulio  t)ari  a  Hegacp  UcWfeD  to  i,t5pi*,'^i 
Dim  bp  t&e  fame  CKUilK  Mod.Rep.*67. 

€f)e  (^iantifatliet  aftettoattis!  anneten  a  Cooicil  to  U9  Mill, 
(D)6ic{)  toa0  agteeD  to  tie  a  Eepublication)  ann  t|)en  fie  ejrpjeflp 
publif^eg  tl^e  ^ill  de  novo,  anu  oeclateo  tliat  W  (^lanDfon  Robert 
HioulD  lia&etgeJLanQasilii^  Son  Robert  (tqulQ  liaDe  eniopen  it 
liau  8e  iiueo*  ^ 

anouideti^et;  tj^e  <^janlifon,  01  tU  Ptit  at  HatO)  dao  tgebettec 
€:itle  tDa0  t&e  flaueftion  f 

Pemberton  anH  Maynard  SeC|eantl6  atgUCD  fO|  tbe   Citle  Of 

t&e  Plaintiff  (Mjo  mas  ipeir  at  tm)  €6at  if  a  DtWz  be  to 
s.  anD  i)if3  Jpcic0,  if  s,  upe  Jibing  tbe  Debifo?,  tlje  i|)eir  lliall  tahe 
notbing,  becaufe  no  Cftate  befieD  in  U$  ^ncefto^  ^  fo  if  a  De* 
dife  be  to  tbe  peits  of  s.  after  U&  beceafe,  tbe  i|)eir  (ball  take 
bp  Putcbafe,  toi  be  tannot  ta&e  ajs  l^peir  fo;  tbe  Eeafon  afo^e^ 
faib* 

"Bp  tbe  beatb  of  Robert  tbe  Son,  tbe  Debife  to  bim  anD  biis 
ii)eir0  toad  boiD,  anD  tbe  annexing  a  CoDicile  anb  Republication 
of  tbe  OHill  cannot  ma^e  tbat  gooD  uibicb  uia0  boiD  before ,  if  it 
cannot  mafee  it  gooD,  tbcn  tbe  ^eir  cannot  tafee  bp  purcbafe, 
anD  bp  Defcent  be  cannot  tafte,  fo|  U&  ^nceaoj  baD  no  caatC) 
anD  tbecefoie  be  (ball  babe  none* 

'Be(iDe0,  tbid  i&  not  a  gooD  mill  uiitbin  tbe  Statute,  fobtci^ 
wqttire0  it  to  be  in  C9ltiting :  JSoto  tbe  Debife  bp  tbe  toritten 

s  f  mm 
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mm  tuass  to  tije  Son,  atiD  tte  Eepubltcatioit  to  t\ft  ^janitfon 
tea0  bp  COo^ti0  atiD  not  in  COtitlng  ^  To  tOat  if  ge  cannot  ta^e 
bp  t|)e  a[2.^o2n0  of  t|)e  Odiil  f)e  10  temeniiefd,  anB  tOat  Ije  cannot 
talte  asi  lg)ett,  becaufe  W  ^nceflo^  Dpet:  in  tlje  life  time  of  t\te 

CeffatO?,  Moor  353.    Gro.  Eliz.  245. 

cro.Efii;:'4sa.     skipwith  anil  Barrel  on  tfjc  ot|)ec  fiUe,  CJjat  t&e  nefti  pub!i= 

Moor  353,   rartion  mafee^  it  gooo,  fo?  it  mafeeg  a  netu  Will  in  Mtitin^, 

*°'*"  ann  it  fl)aU  taUe  acco^Oing  to  t^e  publication  tobicD  maftc0  it 

t)al)e  tbe  effea  of  a  neto  mm  %i0  ttm,  Deeos  ^m  not  bt 

ejctenneD  fatbet  tban  tbe  intent  anti  meaning  of  tbe  patties  at 

tbe  time  of  tbe  Delibecp,  but  mnis  ace  to  be  crpounneb  hp  ano^ 

tbct  Eluie  j  tbecefo^e  tbougb  bp  tbe  ueatb  of  tbe  Son  tbe  mutism 

lioio,  pet  bp  tbe  Republication  it  batb  a  nelo  life,  i  Rol).  Abi 

;;  618.  5  Co.  68.  8  Co.  125.  $1 

Cbe  Chief  Juftice,  Wyndham  anU  Atkins  31UliiCe0  tuere  Of  ©pi« 

nion  fo|  tbe  ^lanofon  apinft  tbe  peit  at  Lato,  viz.  Cbat  tbe 
ifc  lElepublicatton  matie  it  a  netu  mm,  ann  tbe  «^ianiifon  Iboults 
^  '         tafee  hp  tbe  JI3ame  of  ©on  :    3nb  3iul!ice  Atkins  telieb  oit 

tbe  Cafe  of  Brett  <««<^  R.ig4cn  in  tbe  Commentaries,  tUbece  netD 

purcbafeQ  lanii0  paiTeD  bp  a  Eepublication  •■,  but  a  Mtit  of  €tto|' 
beinff  biougbt  upon  tbi0  aubgrnent  in  tbe  Kings  Beaeh^  tt  ttia^ 
rebec(eo.  ■' 

Anonymus.     In  Banco,, Regis.)  jf^j  ,2^,^ 

ME*  Sanders  moiJCD  fo?  a  J^^obibition  to  tbe  Spiritual  Court 
in  tbe  Cafe  of  tbe  Cbilb^en  of  one  Collet  anb  Mary  bfi? 
^ife,  to  (tap  pioceetiing0  tbere  upon  a  libel  apinft  ttjem^  tbat 
tbe  faib  Collet  ban  macrieo  Anne,  tbe  ©iffer  of  tbe  faio  Mary. 
Cbep  faotb  appear  ano  confef0  tbe  agatter,  upon  lobicb  a  Sentence 
of  Dibo^ce  1030  to  paf0,  toberea©  in  trutb  Collet  tDa0  nebec 
marcieb  to  Ann,  but  it  aja0  a  conttibatice  betujeen  bim  ano 
&i0  eiife  to  get  tbemfeibcs  r>lbo?ceb,  anb  tbe  $^arriage  becla' 
teQ  boib  ab  initio  to  Defeat  tbeir  Cbilbien  of  an  Cftate  fottlcb  ttp^ 
on  tbem  in  i^arriac;e  toitb  Ecmainbcr0  ober,  bp  baffarbijing 
tbem,  after  tbepbab  been  marrieD  anb  libeD  togetber  16  pcar0. 
^be  Eeafon  \3i^^  a  p^obibition  iua0  p^apeb  toa0,  becaufe  99ac'' 
riage  0?  no  Carriage  U)a0  to  be  trieo  in  pais,  fo?  tbat  tbe 
3inberitauce  anb  jfrcebolo  of  lanb  uiere  concerned  in  t[)i» 
:  €afe. 

€be 
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CSeCouttlifrecfeti  tljat  t^epajoulD  fuggctt  tm  fatter,  anti  curia 
t^iat  it  tuas  a  Comtiiiance  to  obtain  a  @)eiuence  of  OtDojcc  to 
nefeat  tf)em  of  tlieic  (£(tate  entalleti  on  tgeni)  ann  tDen  to  moDe 
foj  a  p^oiDi&ttton- 

Smallwood  verfus  Brickhoufe. 

TP€  S)UB;gc(tiott  toag,  tW  B.  being  unnec  tfie  ^ge  of  Otteen  Spiritual 
peatd  liati  maoe  a  CBiU)  anti  tijat  tge  p^etogatttie  Court  Courts  are 
p^eeteti  to  tfie  p^oof  of  it ,  tt>&Erea0  bp  tlje  Common  £atu  a  proper  to 
perfon  i0  not  capable  till  17  pears,  ann  t6ercfo?e  a  Piobibition  ^^jj^™'"^ 

ann  t&at  tfie  common  tm  Sato  netetmineu  tfte  timemp  loiti  capable  of 

Cokes  Comment  upon  Littleton  U)a0  CitEH,   i  Inft.  89.  b.  Mjete  making  a 
*ti0  faiOj  That  at  18  years  of  Age  he  may  make  his  Teftament  and  Will, 
conftitute  Executors  3  anO  tlje  9ge  Of  a  pEtfOJl  10  tttaWe  alfO  in  Godoiph.  176 
pais. 

•But  m  Court  faiD,  t^at  tlie  p^oof  of  mtm  anu  tfie  OaliOitp  curia 
of  tf)em  oot^  belong  to  tlie  CccIeaalHcal  Courts  ano  if  t&ep  ati^ 
luUge  a  perfon  capable,  tDe  Court  toiil  not  intermetitile,  toi  '110 
iDitbin  tDeit  3iuttstiiction  to  aOfuUge  fugen  a  perfon  i0  of  9ge  to 
ttinU  a  mm  b  ano  rometime^  tljep  alloto  capitis  matie  bp  perfon? 
of  14  pear0  of  ^ge*  ann  tM  Common  tm  batb  appointen  no 
timC)  it  Depentis  Mjdllp  on  tbs  spiritual  Lam  ?  ano  tDerefoie  a 
P2oPftton  lDa0tienieii 

Joan  Bailies  Cafe. 

IkToTA.    ©ne  Joan  Bayly  being  in  Cjcecution,  tbe  Plaintiff  Adminl- 
l\  upcn  fnteffate,  anti  tfje  Etgbt  of  anminiliration  came  to  Uration 
fietj  ann  a  ci^otion  toas  mane  fo?  a  Habeas  Corpus  to  bjing  &er  was  com 
ftom  tbe  Compter  into  tm  Court  5  fo?  tbat  bailing  aominicteo  mitced  to 
to  bee  Crcnito?  aje  mtgbt  be  bifcIjargeD  5  but  it  tDa0  oenpeo,  fo2  fne  oebt^: 

f^Z  COttlD  not  be  tbU0  UifCbargeH,  becaUfe  noo  conftat  deperfonai  J?  ^^®<="' 

iteitbet  can  (be  gibe  a  marrant  of  attojnp  to  acfenoUilcbge  fatfC- 
faction,  tberefoje  let  ber  renounce  tbe  ^ominiftration  ano  get  it 
Stanteo  toanotber,  anntben  (be  mapbenifcbargeo  bpa  Letter 
of  attojnp  from  fucb  anminiaratoz* 


f  2  Anonyimis. 


i^'^ 
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Anonymus. 

Mandamus.  M  M  Andatnus  to  ttoent  oitc  tD^Q  toad  eledeti  to  be  one  of  toe 
IVl  €iB6tC^en  of  Aftibum  Court  5  ft  ttjas  BeiipcD,  becaufe  ttfisl 
incettain ,  fo?  tt  ougftt  fpecfalJp  to  be  infetteH  lufiat  tlje  Office  fg, 
ann  tuiiat  is  t&e  place  of  one  of  tfte  €fB!)t  S^en  of  Afhburn  Court, 
tbat  it  xm  apps!>c  to  tbe  Couct  to  be  fucb  a  place  fo;  lo^tcg  a  Man- 
damus notblpe^  ann  tboug^  fucd  a  mtit.  W^  been  gtranteD  fo; 
one  of  tbe  app?oueii  S^en of Guilford,pet it  toasi  fpeciallp  fet fon5 
Mmt  W  €)ffice  toasf. 

Birch  Tjerfus  Lingen.    Trin.  34  Car.  2i~in  B.  R. 
Difconti-    Tdugmfertt  tofljs  obtaittSij  upon  a  OBonn  a  5  peatss  finte,anb  irr  mz 

nuance        J    of  tbe  Continuances  ftOttl  One  Cettt!  tO  anotbec  tbece  UiaS  a 

where  a-    yg^ij^    ^^g  (jErecuto^sJ  Of  tfje  Defendant  nob)  b^ougbt  a  mtit  ol 

mendabie.  ^j.^^,^ .  ^^^  ^^^  plaintiff  in  tbe  action  got  a  Eiile  to .  awenn  anit 

infett  tbe  Continuance,  fuggefiins  to  tbe  Coutt,  tbat  it  fDajS  a 

3iubstttent  of  a  fefo  Cecm^,  anti  (0  aiben  bptge  statute  of  16  |k 

17  Car.  2.  cap.  8.  ^"  ,;'/ 

Hughes  Abr.     ^pon  tbis  Eule  tbe  plaintiff  W  up  tbe  ^lanft,  ann  tbe  Ell' 

tit.  Cofts  480.  joj^,  ^,30  cettifiell  fO  fillcn  up  into  tbe  Exchequer-Chamber. 

M?"r  71? ^"  '   3nti  S?9|.  PoUexfen  mobeii  foi  tbe  ©efenbant,  tbat  tbe  Eeco^ii 

cro.£iiz.3ao,tnigbt  ft flnti  a0  it  DiD  at  fi'clf,  ann  tbat  tlje  Euie  loaee  got  h^-^ 

'&  jlc  ilf  ttfcit  anD  on  a  falfe  Suggeflion,  it  being  a  lubgment  before  t§e 

353'>  s^8-    '  Eeffo^ation  of  tbi^  I^ing,  anb  a  Difcontinuance  not  amenbable, 

forttistbe  M  of  tbe  Couct  ^  antifo;  an  atttbo^itp  in  tbe  point 

tbe  Cafe  of  Friend  and  Baker  fua^  citeb,  tobete  after  a  Eeco^n 

« .,  cectifieti,  a  potion  tDad  mabe  to  amenb  it,  becaufe  bap  biais 

'  339-      g^^gj^  obec  to  tbe  pactieiS  from  EaftertO  Michaelmas  Term,  aflb 

fo  Trinity-Term  left  out,  tobece  bp  tbe  Opinion  of  Roll  Cbtef 
Suffice,  tbat  ttie  gibing  of  a  bap  mo?e  tban  i0  necelTarp  i0  no  Dir» 
continuance  3  but  mbete  a  bap  i0  toanting,  m  otbecloife, 

OiSut  Sanders  fo?  tbe  Plaintiff  fafb,  tbat  tbi0  inas  onip  a  SJ^ifji^f' 
fion  of  tbe  Cferlianb  no  Difcontinuance,  but  amenOaWc:  Cbe 
CleckB  commonlp  leabe  T5!anf{0  in  tbe  Venires,  niiD  if  tbep  ncg« 
lea  to  fiu  tbcm  up  'tis  onlp  a  £^ifp?iQon  anb  amenbalilc  bp  tbe 
Court  5  anb  tbe  Reco?b  being  nobj  fiHeb  up  bp  tbe  J&ufe  of  tbe 
Court,  ougbtnot  to  be  ra^ebto  make  an  €noh 
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Cfje  C&ief  Justice  ina^  of  ©pfnioa ,  Cfiat  tfiisi  m&  not  a 
Dircontinuance,  biit  ati  tnfufficfent  canttnuance,  ano  an  omtOton 
of  tlje  Clecfe  onip,  \m  if  Ije  ijan  fiiieo  up  tm  'Bfank  Simfelf 
lottliQut  Eule,  it  coulD  not  aftectoacojs  be  fetiaaoe. 

"But  3l«ffice  Jones  ttas  bf  antrtigec'Cpinfon,  €5at  it  taais 
(ucg  a  mirpitaon  of  tfie  ClecH,  ad  10^0  not  amennable  bp  tge 
statute  of  H.  6.  Once  it  m$  not  t&e  fame  €ecm,  ano  all 
t&e  P2oceeDing0  being  in  tbe  -Bieaft  of  t&e  €oiitt  onip  outing 
tfie  Cetm ,  it  ougbt  not  to  be  alteceo ,  but  left  in  "Blanfe 
as  it  toajs^  foj  lobere  3luOgment  i0  entteo  fo;  tfie  plaintiff, 
tbe  Coutt  map  upon  fufl  caufe  alter  it  tfje  fame  Cetm  fo?  tbe 
Oefenoant,  but  not  of  anotbec  Cerm,  tbe  uibole  €eam  being 
but  one  oap  in  Lato  t  ann  tbougb  tbe  mtit  of  Ctto?  be  re«  • 

tutneo  intotlje  Exchequer,  tbatwn  ttialte  HO  altecation,  fo?  tfte 
Eecojo  it  felf  temains  (till  bete,  ano  'tis  onip  a  Ctanfcript  r^at  i9 

temObeU  tbitber*    Sed  Adjomatur. 

Anonymus. 

TEerpaC^  fo2  b^ealting:  of  U^  Clofe.    %^z  Defentiants  pleatr,  povtrec 
Cbattbe  Place  tobete  ttete*  Jkc.  tbe  lanoisof  ofte  iviartin,  where  'th 
fobp  mane  a  Leafe  tfjeteof  to  tbe  plaintiff,  and  Oio  tbetebp  coupled 
wcept  tbe  %ut9  Bcotoinff  on  tbe  fame:  2n  tobtcb  leafe  tbe  with  an  in* 
Plaintiff  oio  Cobenant  tnitb  tbe  faio  Martin,  Usi^zim  am  af.  tereft  is a(^ 
0Bn0,  tbatbe  ano  tbep  from  time  to  time,  burins  tbe  faiO  Heafe,  "snaWe. 
C^oulQ  babe  libettp  ano  ftill  poioer  to  fell  tbe  faio  Cree^^ano 
root  tbem  up,  repairing  tbe  SpeOgeis  tobere  tbep  oio  groto.  Cbat 
tbe  faio  Martin  grauteo  (ome  of  tbe  Crees  to  tb^  Defenoantj 
bp  birtue  bigereof  be  ano  tbe  red  of  W  Serbanto  oio  cut  tbem 
nobm ,  b)t)icb  i^  tbe  fame  breaking  of  tbe  Ciofe  of  mbicb  tbe 
piaimiff  complains:  Co  toM  Plea  ^1*  PoUexfen oio oemurc 
f02  tt)e  3lnfuQiciencp)  becaufe  tbe  DefenOant  bib  not  ibett) ,  tbat 
upon  cutting  ooton  tbe  Crees  be  bio  repair  tbe  ^eogesi^  as  bp 
^tte  agreement  ougbt  to  Oabe  been  bone ;  fo^tbiS  being  a  limiteo 
ano  qualifieO  pooler  ougbt  to  be  (et  fo^tb  at  large  -■>  and  tbat  it 
toas  a  pouier  onlp  annereo  to  tbe  Eeberfion  ano  not  alTtgnable 
to  anp  one  elfe,  ano  fotgte  Defenoant  batb  bibollp  faileo  tn  biS 
piea?  be  migbt  bai?e|ufli6eo  unoer  Martin,  but  not  in  anp  of 
tDeic  objn  Eigbts» 


r)5ttt 
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t'Buttfie  Coucc  facte  of  €)pmiou,  Cliat  an  action  Tiot&  he  in 
ttii0  Care,  botli  againft  t|)e  Lefifoi  anti  i)t!3  SlTt&nee,  acting  untiec 
W  potoec ;  anB  tgep  agceeti  tgat  a  iiate  potDec  taa0  not  aO 
Ognable;  but  tD&ece  'tis  cottpleu  ftiit&  an  3lnteceff,  it  map  be  af« 
OgneD,  ann  bece  toad  an  Sntetefi  anne);eti  to  tbe  potoer,  tonU 
HzfioixniQU  Ceber  tbe  Ctees  fcom  t&e  EeDetQom  CCl&eceup' 
on  auugment  toag  giben  foi  toe  Defendant. 

Scoblc  verfus  Skelton. 

'  ''  ^    ■      ■ 

if^rrZ    nr^'^  Plaintiff  neclaren,  Cbat  (je  toas  feifeD  of  a  Ceneraent 
SK  1    fallen  Eaft,  ann  t&e  Defennant  of  anotfiec  Cenement 
ledgedwith  calleti  Weft  Travaiiock  5  ano  t&at  &eanu  alltSofe  tDbofeCHate 
3  Seiiinin  ^egaQ,  ntD  ufe  to  fetc&Pot  mutu  fcom  tge  Defentiant0  CloCe, 
Fee^         &c.  3lKue  M&  taften  upon  tbiis  p^efcciption?  ana  a  ^etotct  tai 
tfie  Plaintiffs  ann  ^j^Poiiexfen  mobeDin  actctt  of  attUgment, 
Cbat  t|)e  Declaration  m  fet  fon^  s^netallp  tbat  Ije  m&  fei' 
m;  anD  it  tiin  not  appeat  it  m^  in  ^ee  ?  fo2  if  it  be  fo^  life 
onip,  tben  tbe  Action  tiotd  not  lie,  becauCe  a  P^efctiption  can- 
not be  annejceo  to  an  Cffate  fo}  life* 

Tretnain  inOffeti,  tbat  tbc  Declaration  foa0  fufficient,  anti  ctf 
tain  enougb)  foj  toben  m  piainiccf  trotb  aiieuge  tbat  be  ma 
feifeu  genetallp,  it  ibali  be  trttenoeo  a  (eian  in  jfee  $  efpecioilp 
„;V  after  (Ketbict*  r        ■  ■  r\f  ^?-  -■    ■ 

'^  OBut  tte  Court  belQ  tbe  Declaration  to  be  befecttbe  in  ^b' 
fiance,  becaufe  a  pjefcription  cannot  be  annejceo  to  anp  tbing 
but  an  Cffate  in  jTee,  ano  tberefoie  'tis  not  belpeo  after  (Her^ 
tiidt*   Cbe3iubgmentfi)a0reberreo« 

Putt  verfus  Rofter. 

A  Recove-  TPIBlerpafSfoitaftinBof  bts  Cattle  t  CbeDefenbant^uffifiCjEifo? 
ryinTref-  J  a  i8)ettiot,  anD  upou  a  Dcmutret  bab  3IttDBttient. 
pafs,  good  Cbe  Plaintiff  bib  afteiluatbis  b^ing  an  Action  of  Crober  anb 
Plea  in  bar  ConberOon  foi  tbc  fauic  Cattle,  anb  t&e  Defenbant  pleabeb  tbe 
toanAftion  fp^jj^gp  juDgment  in  Crefpaf^,  in  barr  to  tbijJ  Action  of  Crober, 
ot  Trover,  gnb  tbe  Plaintiff  bemutreb. 


Set* 
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-  ©erf cant  Maynard  atgucD,  Cf)at  tlje  piea  m&  not  gooD,  be- 
c^ure  CteCpafd  anti  Ctouec  ace  Dtffmtt  ^aion0,  ant)  one  map  be 
iDtiece  tfje  otfier  is  not,  a0,  if  an  31nfant  giue  <©ooDs(  to  one, 
an  Action  of  Ctotec  notf)  lie  to  tecouet  ti&etn,  but  Ctefpafs  loiii 
not :  Bo  if  ^0009  be  neliijeceo  to  nnotljer,  ann  be  tcfufe  to  De^ 
libectljem  uponbemano,  Ct^euet,  but  not  Ctefpafs  tuiil  lie  ^  ano 
t|)ctefo?e  t^efe  being:  Diffetent  Sldions,  a  Eecobeup  in  one  fijail 
be  no  bate  to  tfte  otber. 

9  Formedori  b^ougfjt  in  tije  Defcender,  anti  3iutJo;ment  ttjeteon, 

i$  not  pleabable  in  bare  to  a  Formedon  in  Remainder. 

C&ere  is  a  great  Biffecence  betUieen  a  bare  to  tlje  Mm,  anD  jCojb.^Co'. 
to  t8e  Eigijt ;  as  UJUere  an  SJnminttcato?  fiieiSj  not  linotDing  tfjat  ^^ 'E^EnS' 
fie  toas  mabc  (!Ej;ecuto?,   ano  3lubgment  againff  bimi  ano  ffz^s.i. 
aftectuacri0  p?o^eu  tbe  COili,  ann  bjougljt  an^rtton  asCjeecuto^i  ^cro.ispi.io. 
tfie  former  ^ungment  San  againft  Oim  as  aominiacato?  QiaH  "'**' 
not  be  a  bate  to  tbist  neto  Action ,  becaufe  'tiB  not  a  bare  to 
t&e  Eigftt,  fo?  bp  mtfconceibing  fits  Action  t&e  fo^raec  abateD* 

•But  ^h  Holt  acgueD ,  Cfjat  tljefe  tuere  ^ctionis  of  tfie  fame 
nature ,  ann  tfjerfo^e  a  3iubgment  in  one  toas  a  gooD  pea  iii 
barr  to  tfie  ot&ec  5  Ctefpafs  01  Crobec  lies  fo?  taking  o?  catrp* 
tngafoap  tfie  (^oobs  of  anotber,  ann  tuljen  lie  fjatfi  mabe  U& 
election  tobicb  to  b?ing,  a  Eecobecp  tfiere  fljall  be  a  perpetual  bare 
totbeotfier*  ^^latiuh-  >,(;  -i:.  .  ^v 

an  an  appeal  of  Mayhem ,  tfie  Defentiant  pleabeo  a  fciniet+cajp, 
Eecoberp  in  an  Action  of  atfault  ano  TBatterp,  ano  fisID  good  i 
tljougfi  one  is  of  a  bifi^er  nature  tljan  tfje  ctljer. 

"Bitt  tfie  Court  uiere  of  ©pinion,  Cfiatart^rtion  of  Ctobee  Curia. 
iwtl)  lie  tDfiere  a  Ctefpafs  notb  not,  ann  if  tljz  plaintiff  ii^tttf^^^^^J^"' 
iniffafeen  bis  action,  tijat  fljall  be  no  b  itt  to  bim. 

^^10  to  tbe  Cafe  put  of  tbe  Mayhem,  tljat  notfi  not  agree  teitlj  Rozai  ava 
tbis,  becaufe  tbere  can  be  no  Mayhem  tuit'jout  an  aiTault,  but  \^^^^'''  ^' 
tOere  tflap  h^  a  Crobcr  laitboiit  a  Ctefpafs  ■■,  ann  tbouglj  tbe  ap-  ^^' 
peal -of  Mayhem  be  Of  a  btgljec  nature  tljan  tlje  aiTauit,  becaufe 
It  doi9  fuppofe  quod  feionicc  Mayhemiavir,  pet  tbe  plaintiff  cau 
onip ' recover  Damages  in  botb. 

'  If  a^an  bjing  Ccefpafsfo^tlje  taKing;of  a  i^oKe,anti  10  batted 
in  tbat  action,  pet  if  be  can  get  tbe  $po?fe  in  bis  polfefiion,  tlje 
2^efenoant  in  tbe  Crefpafs  can  babe  no  Kemebp,  becaufe  notftiitb» 
flanbing  fucb  l^eco^jerp  tbe  piopectp  is  (till  in  tbepiauuiff. 

■€iiz  Defentiant  in  tbis  Cafe  batb  fUftifieD  tbe  taUing  of  tbe 
Cattle  foj  n  Jl^erciot ,  ano  bp  tte  Demurrer  tlje  julfication  i0 

con- 
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confelTeti  to  be  ttue  in  fact  h  notobp  tbe  taking  foja  |)eccfot,  tlie 
p^Qpettp  of  tbe  (^ooD0  toad  atteceD  5  ano  lodeceDet  tbe  pjopec* 
tp  i0  tetetminen  m  Cterpaf0,  an  taction  of  Ccoiiec  tuiil  neDec 
Ue  foi  t^e  fame,  but  'ci?  a  goon  piea  iw  bate  ^  anu  fo  it  m$ 
atjjungeo  bete* 

James  verfus  Trollop. 

^refcripti-  rTEto?  Of  a  sJuugnient  in  tbe  Common-Pieas on  an  Action  upon 
ontoAMo'iZt  a  pjobibttitioh ,  tobete  tbe  painttff  bio  fuggea,  Cbat 

4hs  good.     William  late  Prior  Of  Norbuty  in  Staffordftiire,  tOaiS  ftifeO  Of  tbe 

fain^pannoi  anb  of  tbcCptbes  tbeteof  fimui  &  feme!,  30  of  a 
potion  of  CptbeSj  &c. 

Cbat  tbe  faib  Prior  25  H.  I.  gtanteb  tbe  fain  ^anno^  anD 
Cptbe0  to  William  Fitzhcrbert  anb  W  Jpcit^j  tenbjing  Ecnt  X 
Cbat  tbe  faib  Fitzherbert  niti  (fntec  anb  toas  feifeb,  anb  belQ  it 
bifcbatgeb  of  Cptbe^  -■>  tbat  bi0  ^eito  aftettoatb^  gtanteb  ttoo 
j^ioes  of  Lani},  patt  of  tbe  faib  ^anno^  to  s.  bittb  tbe  Cptbe0» 
at  5  s.  Eent  •■>  anb  fo  bjab)^  bobin  a  Citle  bp  Defcent  fo;  900 
peat0  to  F.  bJbo  being  feifeb  x^tMtQ  tbe  fame  to  Dorothy  James, 
(unbet  btbom  tbe  plaintiff  in  tbe  Piobibition  elaimeb)  anbtbett 
conclubes,  €bat  Fitzherbert  anb  all  tbofe  bibofe  €ffate,  &c.  \m 
pap  tbe  faib  Eent  to  tte  faib  Prior,  uibicb  Gnce  tbe  Diifolutir 
on  Uia0  paib  to  tbe  King  anb  bisf  9irign0 ,  in  bifcbatge  of  air 
Cptbe0,  &c. 

Cbe  Defnbant  babing  ctabeb  SDpet  of  tbe  "DztXi  bemutteb 
to  tbe  SuggeOionD  anb3!ubgmentb)a0gibenfo2tbepiaimiS  in 

tbe  Common- Pleas. 

Slnb  it  b)a0  nob)  faib  foi  tbe  plaintiff  in  tbe  <&im&,  %W 
it  botb  not  appeat  bp  tbe  pieabing0  bibetbet  tbe  Plaintiff  in 
tbe  p^obibition  ftioulb  bifcbatge  bimfelf  \i^  a  Prsfciption  in  non 

decimando,  0?  in  modo  decimandi ;  fO|  tbe  (I5»|ant  ft om  tbe  Pri- 
or being  tbe  founbation  of  W  Citle,  be  couib  not  tbetebpbe 
tiifcbatgeb,  becaufe  a  Deeb  before  ^emojp  cannot  be  pleabeb , 
unlef0  it  batb  been  alloioeb  in  a  Coutt  of  Cpte,  o|  fome  Coutt 
of  laeco^b  Gnce  ^emo;p  ^  anb  tbi0  Deeb  being  bateb  in  tbe 
Eeign  of  ffiiing  Henry  tbe  i.  tobicb  bJa0  65  peat0  before  tbe  time 
of  ^emo?p  h^  tbe  Common  latti,  tbat  faegmning  in  tfjE  Eeign 
of  Richard  tbe  I.  ttbatebet  10  before  tbat  time  cannot  be  ttieb 
bp  lato  7  if  it  bab  been  allobieb  in  €pte,  o\  in  fome  of  tbe 
€outt0  of  Eeco^b,  it  map  be  pleabeb,  but  no  ufage  in  pais  can 
confitm  it« 


-;;> 
^ 
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QBut  fuppofitiff  tU  Dc£D  to  bz  soon,  tfie  plaftitiff  Satfj 
nlleHseQ  a  «^iant  of  a  poitton  of  Cpt{je0U)bfcljDe  cannot  gaiie  3 
toi  at  tge  Common  laui  a  jiapnian  ms  not  capable  of  €:ptDe0 
(n  prender,  fo?  HO  ooc  ijaD  capacUp  to  talte  0|  tecciije  tfiem,  faOeJo"«^?^9. 
onlj)  fpitituai  pecfon^,  fo|  tnOicft  Ecafone  a  lap  man  couionot     °''^^' 

P^efCCibe  in  non  decimandp,  but  in  modo  decicnandi  (je  migfjt  i 

becaufe  ttjece  10  (till  an  annual  tecompence  in  fatidfaction  thereof. 

2.  'ms  not  alleogeo,  tfjat  t|)e  place  lo&ete,  &c.  toad  parcel  of 
t|)e  Demefnjs  of  tbe  ^anno?,  t6ecefo?e  fo?  Ui^at  appears  it  miglje 
gaDe  been  altuaps  in  Cenancp,  ann  tljouglj  a  pefctiption  to  a 
modus  b^  tbe  lo|0,  foi  Ijimfelf  anti  all  fjljs  Cenants  is  gooo  ,^'°^''^-^59 
becaufe  it  migOt  l)aue  alatoful  beginninff,  fo?  tlje  LanDS  at  firff 
miQU  be  all  in  bis  l^anps  befoie  it  toas  a  C^anno;,  ano  Co  muc^ 
paiD  fo?  tlje  Cptties  t&etcof,  pet  fuel)  ap^efctiption  by  a  Cenant 
is  not  gooD. 

9  l|)e  9atfj  aUeUffeti  papment  to  t&e  Prior,  ann  aftetuiacos  to 
t|)e  K.tog,  ann  fo  tuouiu  infet  a  Modus,  to  tuDicft  6e  Ijatfj  not  po> 
OtiUelp  piefccibeD,  but  bp  an  olD  Deen  upon  papment  of  5  s.  to 

all  thofe  whofe  Eftates,  &c.  0nll  t&iS  UJiU  not  DO,  fOl  unlefS  tfie 

Modus  QotD  go  to  tbe  petfon  togo  b^  lato  ougljt  to  Ijaue  CptljeS) 
0}  unlefs  it  be  toi  t)ts  benefit ,  'tis  not  goon  b  as  laOcre  it 
toas  alleogeD  tbat  bt  ougf)t  to  be  cifcUacgen,  becaufe  time  out 
of  memo^p  U  emplopeo  all  tlje  profits  of  t&e  lano  fo?  tOe  Ee- 
paics  of  ti)c  TBoup  of  t6e  CDutcfj,  ann  to  fino  neceffaties,  &c. 
tfiis  tuas  not  a  gooo  Modus,  becaufe  'tis  no  tecbmpence  fo?  tSe  i  Roh.  Abr 

JpatfOn.  649placito8. 

•But  it  toas  fafU  bp  Saunders  fo?  tfte  lp)laintiff  in  tfie  p?oIjf. 
bition,  Cljat  b^  tbt  Suggellfon  t&ete  m&  a  gooD  Citle  allcDg< 
cotobc  nifcljatgeo  of  Cptbes,  fo?  'tis  fet  fo?tlj  tljat  tlje  Prior 
^aD  a  pojtion  of  CptlieS)  aiiQ  tlie  lanosHmui  &  femei,  and  be* 
ing  a  Co?po?ation  tDep  mig&t  p?efcnbe  fo?  Cpt^cs  in  prender,  anD 
tge  Cptbes  being  toell  in  tbtm,  tbep  map  toell  grant  it  to  Fitz- 
herbert  paping  5  s-  ano  couflant  papment  being  allengeo  ebec 
fince,  'tisagootiCitle. 

00  to  t|)e  Deeti,  tis  true,  'tis  tiaten  befo?e  tlje  time  of  ^e^ 
ino?pj  but  pet  'tis  pleadable  becaufe  'tis  a  p?tbate  iDeen,  auQ 
To  neen  not  be  allouieli  in  Cpre  o?  in  Courts  of  Keco?!)  •-,  fo? 
ruc6  as  are  not  to  be  pleaneD  unlefs  allotueo  tbere ,  are  onlp 
^?ants  of  Jfranci^ifes  ann  liberties  from  tlje  £^ing,  but  tlje  con-- 
felfion  of  t^e  OeeB  to  be  beponn  ^emo?p,  ano  tlje  conttant  pap' 
ment  of  5  s.  is  a  fufficient  title  to  tlje  paintiff  if  t^e  Deeo 
IS  not  pleadable,  ano  if  it  ts,  tiDen  'tis  a  gooD  tiifc&arge  tUt  tuap. 

Ct  antt 
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aim  80  to  tfie  ©biectton,  tljat  tfje  Modus  is  payable  to  a  U)?otig 
pccfon  h  tbeie  ace  manp  (ucU  tobiclj  ace  not  patD  to  tbe  l^acfon 
flf  tf)e  lp>atifl),  but  to  lapmen :  T5ut  fit  tbiS  Cafe  it  Botb  appeac 
t^at  tbecc  U)a0  a  Modus  in  tbe  }^iioh  bJbicb  being  cecciueo  till 
it  came  to  tbe  €roiun,  'm  goon  aitbougb  noui  pain  to  otbecd  s 
fo  tbat  fo?  tbat  leafon  tbc  Spiritual  Court  ougbt  to  be  p?obibited, 
anD  of  tbat  C>pinion  tuas  nil  tbe  Couct  ?  fo;  if  a  Modus  be  papa* 
bie  to  bltn,  tubo  batb  tbe  Etgbt  of  tbe  Cptbeis,  tbougb  it  be  not 
to  tbe  l^acfon  of  tbe  patifb)  'tig  loell  enougb?  efpectallp  iDbere  tbe 
Plaintiff  (as  bete)  allebgetb  it  to  be  Portio  Dedmarum  fielong* 
ing  to  tbe  ^lioh  fo  tbat  it  cannot  be  faio  tbat  tbe  patfon  batb 
not  quid  pro  quo  ^  foj  be  baD  notbtng  at  fittt* 

Wis  Ccmpofition  toas  matie  tuitb  t^z  Woh  ^no  tbe  piain^ 
tiff  is  oni?  to  ajeu)  payment  to  bint,  ano  to  tbofe  tubo  babe  bis! 

Eigbt* 

anti  asi  to  tbe  tiate  of  tbe  Deeb,  'ti0  pleababie  tbougb  time 
out  of  memo2p,becaufe  'tisi  a  pjitiate  DeeD  ••>  but  ^;ant0  of  jFcan* 
t\3iU$  anb  Libettieg  muff  be  alloiueti  in  €m  ■-,  anb  (o  i0  mp  toin 
Rolls  to  be  unoecffooQ  in  bt0  ^bpgment  ■■>  meteupon  |ubg« 
inentiDaisaffitmeb^ 


F    I 


I    & 


■C.: 


A  Table  of  the  Principal   Matters  contained  in 

thefe  Reports. 


A. 

Abatement* 


W 


HERE  it  (hall  be 

taken  in  Barr,   64, 

65 


^(tiott  on  tge  Cafe. 

Where  two  matters  are  laid  in  two 
Counties,  the  Aftioo  may  be 
brought  in  either  by  Pleading,  25 

Procels  is  directed  to  fix  Coroners, 
one  of  them  commits  a  Tort^  the 
Aftion  lies  againft  all  of  them,2  3,24 

It  lies  for  an  Acquittal  upon  an  In- 
diftment  for  a  Trefpafs,      52,  306 

It  lies  for  thefe  Words,  viz.  I  dealt 
not  Jo  unkindly  veith  you^  vphen  j/ou 
Jiok  my  Corn^  58 

It  doth  not  lye  againft  the  Sheriff  for 
returning  a  Cep  Corpus  df  paratum 
habeo,  though  the  Party  doth  not 


appear, 


85,86 


^aion* 


Milconceived  by  the  Plaintiff,  and  a 
Verdift  againft  him  no  barr  to  a 
new  Aftion,  294 

Where  'tis  pleaded  it  muft  be  averred 
to  be  executed  in  all  points,      44 

accompt 

After  'tis  ftated  an  Injimul  computajjet^ 
and  not  Indebitatus  Ajjnmpftt^  doth 
lye,  44 


Acquittal. 

After  an  Acquittal  for  a  Trefpafs  an 
Aftion  on  the  Cafe  will  lie,     306 

Who  is  to  do  the  firft  Aft,     7^,  205 
Ad  of  God,  of  the  Party,  and  of  a 
Stranger,  where  it  excufes  the  Ob- 
ligee, 304 

M  Of  l?)atUamciit» 

Affirmative  words  therein ,  where 
they  (hall  have  the  force  of  a  ne- 
gative, 40 

Where  it  reftores  the  Common  Law 
'tis  to  be  taken  favourably,         73 

Private  Ads  muft  be  taken  ftridly, 

57,71 

^Dtttttttftcattort 

OizChofe  enA&ion  of  a  Feme  Covert 
whether  grantable  to  the  Hulband, 
or  to  be  diftributed  amongft  the 
Kindred,  20 

Pleaded  without  faying  loci  ijiiut 
Ordinarius,  and  held  good,        65 

Where  an  Executrix  dies  before  Pro- 
bate, it  ftiall  be  committed  to  the 
next  of  Kin  of  the  Teftator,    lor 

It  cannot  be  granted  where  there  is 
an  Executor,  149 

Where  'tis  committed  to  the  Debtee 
in  ExecutioQ  how  (he  Chall  be  dif- 
charged,  315 

Adminiftrator  fells  the  Term,  an  Exe- 
cutor appears,  who  refufes,  yet 
T  t  2  the 


the   TABLE. 


the  Vendee  of  the  Term  hath  no 
Title,  148,  »49 

Muft  be  made  upon  the  Sheriff,  if 
Defendant  doth  not  appear  at  the 
Return  of  the  Writ,  84 

amenument* 

Not  allowed  after  Iffue  joyned,    144 

In  the  'Palace  Tard,  fitting  the  Court, 
the  Officer  was  committed  and  the 
Party  dilcharged  upon  Common 
Bail,  181 

Of  a  Devifee  is  not  an  Affignee  to 
take  where  Rent  is  refer ved  to  a 
Man  and  his  Affigos,  93 

autiita  Cluecela^ 

Upon  the  Aft  of  Indempnity   and 

Judgment  for  the  Plaintiff,        37 

Where  it  lyeth,  49 

Where  there  are  mutual  Promifes 
and  where  not,  33»  34 

Where  one  Promife  may  be  pleaded 
in  dilcharge  of  another,  44 

Promife  before  a  Breach  may  be  dif- 
charged  by  Parol,  fl>id. 

Sfltitance* 

Condition  to  pay  Mony  upon  ma- 
king fuch  alTurance,  Payment  is 
pleaded,  but  doth  not  fay  when  af- 
furance  made,  not  good,  3  3 


For  taking  of  a  Herriot  (tempore  quo) 
being  left  out,  and  yet  good,  4,5 

9i)ctment  Vide  CoitCOecation* 

Where  it  need  not*be  of  a  fufficiency 
of  a  Common  in  the  Plea,      276 

atiofDatice* 

Grant  thereof  by  a  Cha|)ter  doth 
not  bind  the  SucccfTor,  5 6 

Where  there  is  an  Agreement  be- 
tween three  for  a  Prefentation  by 
turns,  a  Grant  of  the  next  Avoi- 
dance by  one,  though  the  Church 
be  full,  is  good,  97 

Where  to  be  purfued,  y<) 

How  it  differs  from  an  Interefl,  ibid. 

Where  'tis  coupled  with  an  Intereft 
'tis  aflignable,  318 

Afts  done  by  one  in  reputed  Au- 
thority are  favoured  by  Law,  194 

atuatlr* 

Pleaded  under  Hand,  and  not  under 
Seal,  not  good,  77j  78 

An  Umpire  was  chofen  after  the  day 
in  the  Submiflion  who  made  an 
Award,  and  good,  169,  170 

That  all  Suits  flball  ceafe,  it  amounts 
to  a  Releafe,  227,  228 

One  may  fubmit  for  another,  and 
good,  228 

Of  a  lefTer  Sum  in  fatisfaftion  of  a 
greater,  good,  303,  304 

A  thing  awarded  not  in  the  Submif^ 
miflion  'tis  void,  and  the  Award 
good,  309 

Sub* 


the    TABLE. 


Subniiflion  of  a  particular  difierehce 
and  a  general  ReJeafe  awarded,  if 
no  other  Gontroverfie,  'tis  good, 

309 

Of  all  differences  till  fuch  a  day,  and 
a  Releafi;  awarded  to  be  given  of 
all  ten  days  after,  if  no  more  Con- 
troverfies  do  appeJtr  within  that 
time,  'tis  good,  ibid. 


B. 
T5aU  Vide  fol.  28. 

ARE  liable  though  the  Principal 
is  in  Execution,  512 

Aftion  on  the  Cafe  lieth  againft  the 
SherifFfor  refuting  of  Bail,  31,32 
It  is  not  to  be  allowed  in  a  Scanda- 
lutH  MagnatHtn^  215 

Where  the  Plaintiff  mifconceived  his 
AdtioD,  it  (hall  be  no  barr  to  a  new 

294,319 


one. 


"Baton  aim  jFcme* 


Where  they  (hall  joyn  in  an  A^ion 
of  Affault,  66 

How  (he  may  make  a  Will  with  her 
Husbands  aflfent,  170 

Where  the  Agreement  of  her  Huf- 
band  is  good  before  Marriage,  172 

How  he  mu(t  (hew  his  difaffent  after 
her  death,  ibid. 

If  he  once  aflfent  he  cannot  after- 
wards difagree,  ibid. 

What  Ads  amount  to  teftifie  his  Con- 
fent,  and  what  his  Difagreement, 

172, 173 

Where  he  (hall  bring  the  Aftion  a- 
lone  upon  a  Covenant  made  to 
both,  217 


When  the  Aftion,  if  not  difcharged, 
(hall  furvive  to  her,  they  rnuft 
both  join,  269,  270 

Whether  he  (hall  make  diftribution 
of  the  E(tate  of  his  Wife  dying 
inte(tate,  20,21,22 

He  makes  a  Will  and  his  Wife  Exe- 
cutrix, (he  dies  before  Probate, 
Adminiftration  (hall  be  to  the  next 
of  the  Kin  of  the  Hufband,     10 1 

Where  one  may  be  given  in  difcharge 
of  another,  » 3^.137 

With  an  infenfible  Condition  the 
Bond  is  good,  and  the  Condition 
void,  285 

To  render  himfelf  a  Prifoner,  or  pay 
the  Mony  in  behalf  of  a  third 
perfon,  good,  304.305 

TB?eac&* 

Where  'tis  affigned  according  to  the 
words  of  the  Covenant,  and  good, 

139 

Cannot  be  aflfigned  upon  a  Provi(b, 
but  upon  an  exprefs  Covenant,  37 


J 


C. 

Cattier* 

UftiGcatioo  for  that  he  was  rob- 
bed, the  Plea  is  ill  in  Subftance, 

270,271 


Prelcription  to  have  an  Ifle  therein, 
ho  good  Caufe  for  a  Prohibiti- 
on, 283 

Bifhop 
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Bithop  cannot  appoint  Comtniffio- 
ners  to  rate  a  Pari(h  for  repair  of 
a  Church,  8 

How  a  Rate  (hall  be  made  for  the 
the  building  thereof,  222 

Common  anD  Commoner 

Where  a  Licence  from  the  Lord  is 
pleaded  to  a  Surcharge,  you  muft 
alledge  that  there  is  fufficient  Gom- 
mon  befides,  6,  7 

May  abate  Hedges  made  upon  his 
Commom,  65, 66 

Where  it  muft  be  for  Cattle  Levant 
and  Couchant,  185 

Where  he  juftified  by  a  Plea  amount- 
ing to  the  general  Iffue,  and  held 
good,  274,275 

Cenant0  in  Common. 

Need  not  Join  in  an  Aftion  of  Wafte, 

61 
Muft  join  in  the  perfonalty,  62 

Common  picas  Court* 

Cannot  grant  a  Habeas  Corpus  in  cri- 
minal Caufes,  198 

Cannot  take  Sureties  for  the  good 
Behaviour,  ibid. 

Conoition. 

Precedent,  what  words  will  amount 
to  it,  33.34 

Paying  and  performing  make  not  a 
Condition,  34,35 

Where  the  Acceptance  of  a  colla- 
teral thing  by  the  Obligee  (hall 
be  a  good  performance  of  the 
Condition,  137 

Disjundive  Condition,  the  power  of 
cleftion  is  in  the  Obligee  200, 303 


Where  'tis  with  a  Penalty  the  power 
of  eledion  is  in  the  Obligor,  200 

All  Conditions  with  a  Penalty  are 
made  in  favour  of  the  Obligor, 

ibid. 

Where  'tis  difpenfed  withal  by  the 
Aft  of  God  and  of  the  Party,  201 

Where  the  Obligee  had  difpenfed 
with  one  part  of  the  Condition  , 
the  other  is  difcharged,  202 

To  make  fuch  a  Conveyance  as  the 
Council  of  the  Obligee  fhall  di- 
reft,  if  he  refufe  the  Obligor  may 
procure  the  Conveyance  to  be 
made,  203, 204 

Of  a  Bond  where  'tis  not  perform- 
ed by  the  return  of  a  Ship        267 

To  do  a  thing  to  a  Stranger,  where 
it  ought  to  be  performed,       309 

What  words  make  a  Condition  and 
not  a  Covenant,and  e  contra,  ^^j^^^ 

76 

Conttnuantio* 

A  Trefpafs  longer  than  he  can  prove. 
Damages  fhall  be  recovered  for 
what  he  can  prove  before,     253 

ConGnecatton. 

In  a  Grant  not  repugnant  to  a  for- 
mer may  be  averred,  250 

Con^epance* 

At  Common  Law  there  muft  be  an 
aftual  Entry  to  make  it  good,  o- 
therwife  upon  the  Statute  of  li- 
fts, 251 

Where  (everal  things  make  but  one 
Conveyance,  233 

Confituctfon. 

Shall  not  be  made  to  work  a  vrrong, 

116 
Cop?' 
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A  Covenant  that  he  fhall  enjoy  it 
for  one  year,  d^  fie  de  anno  in  an- 
num amounts  to  a  Leafe  to  make  a 
Forfeiture,  8i 

Jf  he  refufe  to  pay  the  Fine,  having 
probable  caufe  lb  to  do,  the  Lord 
cannot  biing  his  Ejectment  for  a 
Forfeiture,  229 

Allowed  for  difturbing  the  Plain- 
tiffin  his  Common,  though  it  be  in 
the  nature  ofa  Trefpafs,  141, 142 

Covenant* 

Where  it  lies  in  the  perfonalty  tho' 
the  Grant  be  executed  by  the 
Statute  of  Ufes ,  which  makes  a 
diftrefs  the  proper  Remedy,  138, 

199 

The  words  paying  and  performing 
make  a  Covenant  and  not  a  Con- 
dition, 35,91,92 

Where  a  Breach  fhall  be  affigned  upon 
it,  but  not  on  a  Provifo,     36, 37 

Where  they  are  mutual ,  and  where 
not,  74,  75,76 

The  words  fomfunt  ^  agnatum  ejh 
make  a  Covenant,  77 

Where  the  word  Covenant  (hall  a- 
mount  to  an  Agreement  and  where 
to  a  Leafe^  80 

//  is  intended  to  levy  a  Fine,  whether 
this  is  a  Covenant  or  not,    89,  90 

What  Agreement  under  Hand  and 
Seal  will  amount  td  a  Covenant,  89 

Affignee,  Covenant  lies  againft  him 
after  affignment  139, 

Covenant  to  Jiand  feifed,  how  it 
differs  from  a  Feoffment  to  Ufes, 

.208,209 


Habens  legale  jus  ^  titulum^  need  not 
fh.ew  what  Title  the  difturber  had 
after  Verdift,  213 

In  a  Bond  to  pay  40 1.  whpn  an  Ac- 
compt  is  ftated  by  two  Attornies 
to  be  chofen  between  the  Par- 
ties, 'tis  a  Covenant  and  not  a 
folvendum,  266 

Breach  is  affigned  relating  to  three 
Covenants,  and  concludes  jJc  Con- 
ventionem  fregit,  'tis  good,        31^ 

Where  an  Agreement  to  pay  will 
amount  to  a  Covenant,         269 

Covenants  reciprocal  cannot  be 
pleaded  in  bar  to  each  other ,    34, 

75,76,309 

Breach  where  affigned   and  not  ne- 

cefTary  to  aver  performance  on  the 

part  of  the  Plaintiff,  309 

Couct* 

Inferiour,  the  caufe  of  Adion  muft 
arife  within  the  Jurifdiflion,     30 

Judgment  therein  arrefted,  becaufe 
the    Damages  were  laid  to  30  1. 

I0I,I02 

For  not  faying  that  the  Jurors  were 
ek^i  ad  triand',  1 02 

Taliterprocejfumfmt,  and  the  proceed- 
ings not  fee  forth  at  large,  well 
enough  in  a  Plea ,  but  not  in  a 
Writ  of  Error,    ,  102,19$ 

Vi  &•  armis  ^  contra  pacem,  whether 
good  or  nor,  102 

Cannot  hold  Plea  for  work  done 
without  the  Jurifdidion,  though 
the  Promife  be  made  within,   141 

Caufe  of  Aftion  muft  appear  to  be 
within  the  Jurifdi6tion  to  ouflthe 
Courts  above,     ^  ;  197 

Where  it  doth  not  appear  that  the 
Court  was  held  either  by  Qrant 
otPrefcription^  good,      197,  198 

If 
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If  the  caufe  of  Aftion  doth  not  ap- 
pear to  be  within  the  Jurifdifti- 
©n,  though  there  is  a  Judgment 
recovered  below  ,  yet  an  Aftion 
of  Trefpafs  will  lye,  and  falfe  Im- 
prifonment  upon  the  taking  out 
of  that  Judgment,  197 

If  upon  Evidence  it  appear  that 
the  caufe  of  Adion  did  arife  ex- 
tra Jurifiii&iouem ,  the  Plaintiff 
muft  be  non-fuit,  273 

If  Jurifdiftion  be  admitted  in  plead- 
ing, and  Verdift  and  Judgment 
thereon,  tis  too  late  for  a  Prohi- 
bition, Ibid. 

Court  (i^cclefiafifcau 

Fn  what  Cafe  a  Bifliop  (hall  admini- 
fter  an  Oath  in  Temporal  Matters, 

118 

Cufiom* 

One  cantiot  be  pleaded  in  bar  to  an- 
other, 105 

In  pleading  it  muft  be  ftridly  al- 
ledged,  41 

Where  'tis  a  reafonable  Cuftom  for 
the  Lord  to  have  dereli&  Lands 

107 

"I  'Jtil    iiiiTi  I — i'i.i     ,1  Blji'i    ij    in    ri^L'i-'"     '  ■"      ' 

Dap,  Vide  pea* 

WHere  'tis  excluded  (  being 
alledged  in  the  Declarati- 
on) it  makes  the  Plea  ill,  1^6 
'Tis  but  funilum  temporis  and  of  no 
confideration  in  the  Law,  a8i 
Rdeate  of  all  demands  ufqtie  36  A- 
pril,  a  Bond  dated  that  day  is  not 
releafed,  981 


Debt. 

Upon  the  Sheriffs  Bond  will  be  good, 
though  the  Statute  be  not  plead- 
ed, 35 

Will  lye  upon  the  Contrad,  where 
the  whole  Term  is  affigned,   174, 

175.176 

Whether  it  will  lye  for  a  Fine  fet 

by  a  Steward,  for  'tis  ex  qua^eon' 

tra&u^  ago 

It  muft  be  upon  the  Contradt,  or  ex 

quaff  cofttra&Uy  262 

DeeD. 

Where  'tis  loft  the  Party  muft  make 
Oath  of  it  to  entitle  hirofelf  to 
a  Bill  in  Equity  to  have  it  per- 
formed in  Specie^  173 

Demantr* 

Muft  be  made  where  an  Intereft  is  to 


be  determined. 


964 


Dcftffc* 


To  a  Man  and  his  Heirs,  if  the  De* 
vifee  die  in  the  Life  time  of  the 
Devifor,  his  Heir  takes  nothing, 

315 

R.epubiication  makes  it  a  new  Will, 

ihid. 

To  the  Heir  at  Law  makes  a  Limi- 
tation, and  not  a  Condition,        7 

To  an  Infant  in  ventre  fa  mere,  if 
there  is  a  fufficient  defcription  of 
him 'tis  good,  9 

Where  the  word  paying  makes  a  Fee, 
where  not,  25 

To  him  till  he  be  of  Age,  then  to 
him  in  Fee  5  he  dyed  within  Age, 
yet  a  Free-hold  vefted  in  him  pre- 
fently,  289 

To 


rhe   T  J  B  L  E. 


To  him  in  Fee  when  of  Age,  if  he 
dye  before,  then  to  the  Heirs  of 
the  Body  of  R.  and  their  Heirs, 
he  died  living  R.  within  Age, 
his  Sifter  and  Heir  (hall  take  by 
way  of  Executory  devife        289 

Executory  devife ,  how  it  differs 
from  a  contingent  Remainder  at 
Common  Law,  ibid. 

Conftrudtion  of  words  therein,    290 


Depactute* 


From  his  Plea, 


31 


DitaOHltp* 


By  a  Statute  where  it  ought  to  be  re- 
moved by  the  Party  to  enable  him- 
felf  to  execute  an  Office,         299 

DifcSatffe* 

By  Parol  good,  before  the  breach  of 
promife,  but  not  afterwards,     259 

OiCcontfnuattce. 

Where  amendable,  516 

In  pleading ,  the  Plaintiff  declared 
of  taking  feveral  things,  the  De- 
fenant  juftifies  as  to  parr,  and  faith 
nothing  of  the  refidue,  259 

In  the  Adjournment  of  a  Court , 
where  a  day  certain  is  not  given, 

59 

Cannot  be  of  Sheaves  of  Corn  in 
Shocks  for  R-enr,  61 


Dfftilbutfon* 

Shall  be  equally  made  amongft  the 
Children  of  the  whole   and  half 
204,  205,206 


Blood, 


Dtffutbance* 


Coa&Hs  fuit  to   pay  is   a  fuflScient 
Difturbance,  5; 


E. 


CCcape* 

THE  Plaintiff  declared  upon 
Procefs  in  an  Inferiour 
Court,  and  the  Bond  was  not 
made  i»fra  Jurifdi&ionem  ^  the 
Adtion  would  not  lye,        29,30 

Debt  thereon  lies  againft  the  War- 
den of  the  Fleet  as  Superior, 
where  the  Grantee  for  Life  is  in- 
fufficient,  119 

After  an  Efcape,  the  Plaintiff  may 
have  a  Capias  adfatisfaciendnm  or 
Scire  facias  at  his  Eledlion,     136 

Whether  it  will  lye  againft  the  She- 
riff for  taking  infufficient   Bail , 

181 

Election. 

In  disjunftive  Conditions  where  the 
Eledion  is  in  the  Obligor,    201, 

304 

Tis  at  the  Plaintiffs  Eleftioll  to  have 
a  Ca.  Sa.  or  Scire  facias  after  an  Ef^ 
cape,  135 


Vv 


CH' 
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Citclofure* 

Where  a  Cuftom  is  good  to  Enclofe 
in  a  Common  Field,  105 

€ntrp. 

Not  neceffary  to  avoid  an  Eftate  in 
cafe  of  a  Limitation,  7 

Where  a  Writ  of  Error  will  lye  up- 
on a  Fine  in  the  Old  Bajily,      2 1 9 

Error  in  Faft  cannot  be  affigned  in 
the  Exchequer-Chzmher,  194 

If  one  be  dead  after  the  Judgment, 
he  muft  be  named  in  a  Writ  of 
Error,  285 

Where  a  Judgment  (hall  be  avoided 
by  a  Plea  without  a  Writ  of  Er- 
ror, 276 


Where   the  word  Body   makes 
Eflate  for  Life  and  no  Tail, 

CSoppel. 


an 
16 


Good  by  a  Fine  levied  by  a  Remain- 
der man  in  Tail,  90 

No  Ufes  can  be  declared  of  a  Fine  by 
Eftoppel,  90 

One  who  has  no  Eftate  levies  a  Fine, 
'tis  good  by  Eftoppel,  115 

€S)(tiencc. 

A  Decree  in  Chancer)/^  or  Sentence  in 
in  the  Ecclefiaftical  Court,  read 
as  Evidence  of  the  fad,    231,232 


Cvcufe* 

If  one  Man  doth  not  perform  his 
Covenant,  'tis  no  Excufe  for  the 
breach  on  the  other  fide,     75,76 

What  is  a  good  Plea  by  way  of  Ex- 
cufe, and  what  not,  27,28,29 

ClcecutQ^ 

De  fon  tort  cannot  retain,  5 1 

Where  the  Judgment  ftiall  be  de  bonis 
TeJiatoriSf  108 

What  is  requifite  to  make  an  Execu- 
tor, 147 

What  muft  be  done  when  he  refufetb. 

Ibid. 

De  fon  tort  where  he  may  be  of  a 
Term,  but  not  of  a  Term  in  fnturo, 
becaufe  he  cannot  enter,  175 

Cannot  plead  »<>»  detinet  where  the 
Teftator  could  not  plead  nil  debet, 

266 

Executor  of  an  Executor  de  fin  tort, 
where  not  liable  at  Law,         293, 

294, 
Where  he  pleads  a  Judgment  kept  on 

Foot  by  fraud,  36 

(i^jcplattf* 

A  Man  grants  Tenententapr£di^a,then 

follows  &  totHtn  C^  quicquid  habet, 

whether  thefe   fubfequent  words 

ftiall  explain  or  enlarge  the  Grant, 

112, 113,  d"f. 

€recuttoiT« 

Payment  of  the  Mony  tothe  Marftial, 
the  Defendant  may  be  taken  again 
in  Execution ,  at  the  Suit  of  the 
Plaintiff,  212,  215 

Cite' 
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Is  of  no  force  in  Equity, 
€|ti(!cit» 


e. 


232 


Where  'tis  good  without  the  word 
tunc^  where  not,  129 

Of  words  where  the  Pronoun  pro 
makes  the  Contrad   conditional , 

33>  34 


WHere  he  cannot  (ell  but  for 
ready  Mony,        loo,  10 1 
Fa^um  vdet  quod  fieri  tion  debet  ^  194 


Ifailurc* 

Of  Record  certified, 

IFeoffment 


246 


To  Ufes,  the  Eftaie  is  executed  pre- 
fently,  208, 209 

fine. 

Of  Lands  in  a  Lieu  conns  good,     49 

In  a  Scire  fact  as  to  have  fuch  Fine  ex- 
cuted  the  Vill  muftbe  named,    48 

Good  by  Eftoppel  levied  by  a  Re- 
mainder man  in  Tail,  90 

No  Ufes  can  be  declared  of  fuch  Fine, 

ibid. 

Vmtfur  concept  the  nature  and  effeft 
of  it,  i  10,1 11,1 1 2 

By  fuch  a  Fine  nothing  Ihall  pafs  but 
what  lawfully  may,  1 1 1 


Fines  {hall  work  a  diffeifia  vhere 
they  can  have  no  other  interpreta- 
tion, 112 

Fines  in  Criminal  Cafes  itiuft  be  with 


Salvo  cotitenemento^ 

ftotranu 


150 


Where  it  (hall  be  fued  for  at  Commori 
Law,  and  not  in  the  Admiralty, 

294 

iFoibcacance* 

And  doth  not  fay  from  the  making 
of  the  promife  Aw»/^«e,held  good, 

24 

In  Defcender,  the  difference  in  plead- 
ing between  that  and  a  Formedon 
in  Remainder  or  Reverter,   94,25 

fcatttoit. 

Where  an  Eftate  (hall  pafs  by  Frafti- 
ons,  where  not,  114,  115 


G. 


#am(nff* 

WHat  Ads  amount  to  make  it 
penal  within   the  Statute, 

Not   within  the  Statute,  where  the 
Security  is  given  to  a  third  perfon, 

279 

#2ant  Of  t&E  l^uny* 

Where  a  falle  recital  fhall  not  make 

it  void,  2,3 

V  v  2  Where 


rhe  TABLE. 


Where  the  firftdefcription  is  full,  the 
tnifrecital  afterwards  (hall  not  make 
it  void,  2,  5,  4, 

He  may  grant  what  he  hath  not  in 
poffeffion,  107 

Where  words  (hill  be  rejefted  ra- 
ther than  his  Grant  (hall  be  void, 

ibid. 

Where  an  Advowfon  pafleth  though 
not  named  2 

Where  a  thing  will  pafs  by  general 
words,  i'oid. 

Mifrecital,  where  it  doth  not  con- 
cern his  Title  (hall  not  make  the 
Grant  void,  2, 3 

^\m  Of  a  common  petron* 

Of  the  next  Avoidance,where  it  (hall 
nqt  bind  the  Succeffor,  56 

Muft  be  taken  according  to  ufual  and 
common  intendment,  193 

Grant ,  where  the  word  in  a  Deed 
will  make  a  thing  pafs  by  way  of 


Ufe, 


^uacttam 


'53 


In  Socage  where  a  doubt  is  of  his  fiif- 

ficiency,  he  may  be  compelled  to 

\    give  Security,  177 


H. 

|)atmler0)  vide  Contittfon. 


C 


Oadition  to  lave  harmle(s,  the 

Plea    j»def»p»em  eotifervavit 

generally,  is  not  good,   240,  305 

!i}n&ea0  Co|pu0* 

Cannot  be  granted  by  the  Court  of 

Common  fleas  in  Criminal  Cafes, 

198,199,306 


Where  he  takes  by  the  Will  with  a 
Charge,  he  comes  in  by  Purcha(e, 
and  not  by  Defeent^  and  the  Lands 
(hall  not  be  Aflets,  286 

Where  a  general  Replication  to  Ri- 
ens  per  dejcefit  \s  good,  50,51 

Where  he  (hall  have  a  thing  though 
not  named,  93. 


3|)o?!3  oe  Con  jF0?* 

When  to  be  pleaded, 


IC3 


I. 

%zotm* 

TH  E  Statute  of  16  and  17  Car.  2. 
helps  a  mifrecital  in  a  proper 
County,  but  not  where  the  Coun- 
ty is  miltaken,  24 
An  immaterial  iCfue  not  arifing  from 
the  matter  is  not  helped  after  a 
Verdia,                                 137 

3!nDuccment* 

Not  fuch  certainty  required,  as  in 
other  Cafes,  70 

31ntiel)ttatui3  afTumpGt. 

Where  it  will  not  lie  for  want  of 
Privity,  262,  263 

3impatlance* 

Tout  temps  prifi  not  good  after  an 
Imparlance,  62 


3impit^ 
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3lmpUcatfoi]* 

Where  a  Man  (hall  have  an  Eftate  for  ! 
Life  by  Implication,  a 08 

3lmp?tfonment. 

Falfe  rroprifonment  will  not  lye  a- 
gainft  a  Judge  for  committing  of  a 
Jury  Mao  for  finding  againft  Evi- 
dence, 2I§ 

It  lies  not  againft  an  Officer  for  re- 
fufing  Bail  j  bot  a  fpecial  Action 
on  the  Cafe  lies  againft  the  Sheriff 
for  it,  32 

jHfoamatfott* 

Upon  the  Statute  oi Philip  and  Mary 
for  taking  away  a  Maid  unmarried 
within  the  Age  of  fixteea  years, 

128 

It  will  not  lie  where  the  Punifh- 
ment  is  executed  by  the  Statute, 

302 

Jnfaitt* 

When  he  may  make  a  Will,      515 

Sinteceff* 

Where  'tis  vefted  in  the  King,     5  ^ 
Where  it  differs  from  an  Authority, 

79 
What  words  give  an  Intereft,  80, 8 1 

Where  the  word  hterefi  fignifies  the 

Eftate  in  the  Land,  134 

Intention* 

Of  the  Parties,  where  to  be  cdnfi- 
dered,  76,77,80,  111,116,234, 

280,281,310 
Where  a  thing  (hall  be  intended,  and 


where  nor. 


227,  280,  282 


Grants  where  they  (hall  be  taken  ac- 
cording to  common  intendment, 

193 

3of>nliet  in  action* 

Co\'enant  to  two  not  to  do  a  thing 
without  their  confenr,  one  may 
bring  the  Adion,  82 

llTue. 

Where  Time  (hall  be  tnade  parcel  df 
the  Iffue,  145 

lutffe  anu  luogment 

Judge  cannot  fine  a  Jury  for  finding 
againft  Evidence,  218 

Aftion  will  not  lie  againft  him  for 
what  he  doth  judicially  though 
erroneoufly,  221 

Judgment  may  be  avoided  by  Plea 
without  a  Writ  of  Error,        308 

Juliification  vide  pieatif  nff* 

Where  'tis  local  you  rauft  traverfe 
both  before  and  after,  63 

Under  a  Leafe  for  the  Life  of  ano- 
ther Man,  and  doth  not  averr  that 
the  Life  is  in  being,  ill,  95 

Where  'tis  not  local  a  Traverfe  makes 
the  Plea  naught,  270,271 

By  vertue  of  a  particular  Eftate 
you  muft  (hew  the  commencement 
of  it,  70 

Where  it   is  general  and  yet  good, 

144 

In  Affault,  Battery  and  Wounding, 
and  faith  nothing  to  the  Wound- 
ing, not  good,  167 

Of  a  Servant  by  Command  of  his 
Mafter,  and  good,  i^idi 

In  AfTauIt,  Battery  and  Imprifon- 
ment  for  n  /.  10  s.  the  Defen- 
dant juftifies  by  a  Warrant  for  the 
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III.  and  r^ith  nothing  of  the  \o  s. 
not  good  upon  Demurrer,  177 
Where  'tis  but  of  part  the  general 
words  S^oad  rejiduum  tranJgrejJiO' 
wis  will  not  fupply  the  reft,     259 


K. 


THE  Defendant  cannot  juftifie 
in  a  Scandalum  Magnatum 
brought  upon  the  Statute  of  R.  2. 
becaufe  the  King  is  a  Party,  tarn  fro 
Do/ftiHO  Rege  qnata  pro  feipfi,  \66 
Where  his  Title  is  not  precedent  to 
that  of  the  Ter-tenant,  the  Lands 
of  his  Receiver  (hall  not  be  charged 
by  the  Statute  of  13  EtiZf.   247, 

248 

Difference  between  the  Cafe  of  the 

King  and  of  a  common   perfon, 

263 

A  perfon  difabled  by  Outlary  may 

fue  for  him,  but  not  for  himfelf, 

267 
Where  an  Intereft  is  vefted  in  him 
it  thall  not  be  divefted  by  a  ge- 
neral Pardon,  53 


L. 

tcafe* 

BY  a  Bilhop,  and  more  than  the 
old  Rent  refer ved,  good,  57 
Where  it  (hall  be  made  by  the  words 
Covenant,    Grant  and   /igree^  and 
where  not,  80,  8 1 

Leflee  for  years  alTigns  over  his  whole 
Term,  whether  Debt  will  lie  on 
the  Contraft  or  nor,        174,175 


What  is  meant  by  the  Word, 

Itmttntton  of  action. 


48 


Extends  to  Indebitatus  Ajjump^t  , 
though  not  named  in  the  enafting 
Claufe,  71,72,73 

Statute  no  Barr  where  the  Sheriff 
levyed  Goods  by  a  Fhri  Facias.^ 
and  did  not  pay  the  Mony  within 
nine  years,  2 1 2 

Doth  not  extend  to  an  Action  on 

the   Cafe,    Indebitatus    Ajfump , 

^  uantum  meruit^  and  Inftmul  com- 

putajjet,  3",  312 

limitation  of  Cttate. 

What  are  good  words  to  take  by 
Purchafe  from  a  Stranger,     210, 

211 

Limitation  of  Eftate  when  void 
makes  the  Eftate  abfolute,        227 

liaecp* 

Secnndnm  formaut  Chart£^v/h.eTe  good 
or  not,  78,  79 


W  Here  a  thing  becomes  in  grofs 
it  can  never  after  be  united 
to  it,  144 

What  may  be   appurtenant   to  it, 

ibid. 


N. 
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N. 


WOrds  muft  be  in  an  Aft  of 
Parliament  to  reftrain  the 
power  of  the  Courts  at  Wejimw- 
fter,  128 

Negative  pregnant,  158 

Negative  Plea  that  three  did  not  fuch 
a  thing,  it  muft  be  (aid,  tiec  torum 
aliquis,  284,  285 

JQon  ©bffante* 

Where  it  makes  a  Grant  good,    107 
Where  a  general  Non  obftante  will 
not  difpenfe  with  a  particular  Sta- 
tute, 261 

JSotice, 

Where  the  Agreement  is  that  it  (hall 
be  in  writing,  it  muft  be  fo  plead- 
ed, 268 

Where  'tis  made  to  the  Teftator  a- 
lone  it  {hall  not  be  perfonal,  but 
is  good  if  given  to  the  Executor, 

268,  269 


O. 

©at5. 

X  Officio  lawful,  118 

Where  it  ought  to  be  made  of 
the  lofs  of  a  Deed,  to  entitle  a 
Man  to  a  Bill  in  Equity,  175 


E 


Dffice  anu  ©ffi'cer* 

Grant  thereof  to  two  and  the  Sur- 
vivor, one  furrenders,   and  ano- 


ther is  admitted,  the  benefit  of 
Survivorfnip  is  gon,  95,  95 

Of  the  Warden  of  the  Fleet  not  to 
be  granted  for  years,  120 

Where  a  perfon  recomended  proves 
infufficient  the  recommender  (hall 
be  liable,  121 

In  an  Office  of  Traft  there  (hall  be 
no  Survivor ihip,  260 

Officer  excufable  %r  executing  an  er- 
roneous Procefs,  196 


©itiiitar^ 

When  his  Power  began, 


148 


©utlatp. 


Pleaded  in  Difability  to  an  Informa- 
tion and  good,  267, 268 

Where  it  needed  not  to  be  pleaded 
fub  pede  figilli  being  in  the  fam« 
Court,  267 


H 


p. 

Paciflj, 

O  W    it  differs  from  a  Vill, 

237 

FacDon* 


Where  nothing  vefts  but  by  Office 
found,  a  Pardon  reftores  the  Party, 

Where  the  thing  it  felf  is  pardoned, 
and  the  confequence  nor,  52 

Pacllamenr* 

Where  the  time   of  the  Sefficn  is 
mifrecited,  and  yet  good,        241 

Where 
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Where  the  Court  ought  to  take  no- 

,  tice   of  the  commencement  of  a 

private  or  general  Aft,  241 

Difference  between  an  Adjournment 

and  a  Prorogation,  242 

The  Aftion  cannot  be  brought  a- 
gainft  one  without  fetting  forth 
the  death  of  the  other,  280 

If  Judgment  be  againftone  the  Goods 
of  the  other  may  be  taken  in  Exe- 
cution, ibid. 

papfno:* 

In  the  Cafe  of  an  Heir  is  not  a 
Condition,  but  a  Limitation,  286 

l^facc* 

Where  it  (ball  be  intended,  not  being 
laid  in  the  pleadings,  304 

pJieae  and  ipieaiiinfi;* 

What  the  Parties  have  admitted  in 
pleading,  fhall  be  good,  though 
the  Jury  find  otherwife,  5 

Shall  not  afterwards  be  afTigned  for 
Error,  193,  194 

Pleading  of  a  Grant  of  a  Reverfion 
without  hie  in  Curia  protat'  whe- 
ther good  or  not,  19 

In  Dower  that  the  Demandant  ought 
to  have  Judgment  de  tertia,  and 
doth  not  fay  parte,  and  yet  good, 

17,18,19 

Award  nullum  fecerunt  arbitrium  de 
pr£ffiijjis  whether  good  without 
adding  nee  de  aliqua  parte,       27, 

28,29 

Plea  to  a  Bond  not  good,  33 

A  Judgment  ultra  quody  no  Aflets 
where  good,  36 


Eftoppel,  you  muft  relie  upon  it,  and 
not  conclude  with  a  Traverfe,  37 

38 

One  promife  in  difcharge  of  another, 
where  good  or  nor,  43, 44 

Of  an  accord  in  muft  be  averred  to  be 
executed  in  all  points,  43 

Replication  where  the  Heir  pleads  a 
Settlement  in  Tail,  and  a  Leafe  foe 
99  years,and  that  he  had  not  AfTets 
pr<£ter  the  Reverfion,  a  general  Re- 
plication of  Affets  is  good,  becaufe 
the pr£ter  is  idle,  50,  51 

Jujiificaiionin  Trefpals  for  taking  cor- 
rupt Viftuals  held  good,  55 

Juftification  by  Arreft  upon  proceft 
out  of  an  Inferiour  Court,  58,  59 

Juftification  by  the  Defendant  where 
he  muft  fliew  the  Commencement 
of  his  Eftate  or  not,  70,  7 1 

Where  'tis  incertain,  j6 

Touts  temps  priji  not  good  after  Im- 
parlance, 62 

Profert  hie  in  Curia^  where  it  mufl 
be  pleaded  formally,  yj,  78 

It  muft  be  pleaded  when  the  Title 
is  by  Deed  either  as  party  or  privy, 

64 

De  injuria  propria  fua  where  a  Ser- 
vant is  Defendant  'tis  good  with- 
out a  Traverfe,  68 

Plea  where  'tis  naught  with  a  Tra- 
verfe, ibid. 

Where  the  Defendant  may  plead  any 
thing  which  amounts  to  a  perfor- 
mance, 139 

Where  the  Defendant  was  charged 
with  receiving  80  Pigs  of  Lead,and 
he  faith,  that  he  was  not  Receiver, 
but  omits  aliquam  partem  i}jde,xhe. 
Plea  was  ill,  145 

Hoc  paratHs  eft  verijicare,  where  good 
or  not,  ibid. 

The  Defednant  was  charged  as  BaylifF 

I  Martii 
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I  Martii  be  faith,  he  was  not  from 
the  iji  of  March,  an,d  fo  excludes 
the  day,  146 

In  Covenant  for  not  Repairing,  the 
Defendant  pleads  reatperavit  gene- 
rally, and  held  good  after  Ver- 
did,  176 

Affirmative  Plea  ought  to  be  parti- 
cular, as  if  the  Defendant  pleads 
a  Conveyance  made  he  muft  ftiew 
what,  239 

Of  another  Aftion  depending  for  the 
fame    Cau(e  in    another    Court, 

246 

Where  good  though  it  amounts  to  the 
general  Iffue,  274,  275,276,  277, 

278 

Argumentative  Plea,    where  good, 

276 

Negative  Plea,  vi%.  that  three  did 
not  fuch  a  thing,  the  Defendant 
muft  fay,  »ec  eorum  aliquif,      284 

Otherwife  in  an  affirmative  Plea  , 

ibid. 

Pica  puis  darrein  Cotitinuance  muft  be 
certified  as  part  of  the  Record  of 
NijiPrius,  507 

NoM  damfiificatus  generally  no  good 
Plea  where  the  perfon  and  Lands 
are  to  be  indempnified,  505 

Where  a  Judgment  (hall  be  avoided 
by  a  Plea  without  bringing  of  a 
Writ  of  Error  the  party  being  a 
Stranger  to  it,  508 

Not  to  be  pleaded  againft  another 
without  a  Traverle  of  the  firft, 

104 

Muft  be  alledged  with  a  Seifin  in  Fee 
and  not  for  Life,  3 1 8 

To  a  Aftf</«x  where  good,  320 


I  pefentatiom 

The  King  being  enrituled  by  the  Sy- 
mony  of  the  Patron  prefents , 
though  the  Symony  be  pardoned, 
the  Prefentee  Ihall  not  be  removed, 

n  ,       ,  52;  53,  54 

Between  three  by  turns,  they  are  Te- 
nants in  Common  of  the  Advow- 
fon,  and  one  may  grant  the  nextA- 
voidance,the  Church  being  full,  97 
How  it  muft  be  pleaded  tempore  pack, 

184,185 

poffibilit^ 

A    Grant  made  thereof  and  good, 

106,  107 

By  an  Executor  before  Probate  is  but 

a  Poffibility,  and  yet  good,      108 

Will  not  extend  to  a  Cafe  of  necef^ 

ficy,  182 

Of  a  Serjeant  at  Law,  295 

Of  an  Attorny  of  the  Kivgs  Bench, 

181 
P|OC£f!E(* 

Vyhere  an  Aftion  will  not  lie  againft 
the  Defendant  for  doing  a  thing  ia 
Execution  of  the  Procefs  of  Law, 

244 

P?o&t6ittoit* 

To  the  Biftiops  Commiffion  to  (et 
Elates  upon  the  Parifhioners  to  re- 
pair the  Church,  8 

Prohibition  printed  in  Englilh  and 
difperfed  a  Crime  fit  to  be  puniQi- 
ed,  119 

Not  granted  for  a  Rate  for  building 
of  a  Church,  222,  223 

Where  it  (hall  be  granted  at  any  time 

273 
X  X  Where 
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Where  a  Sentence  of  Divorce  was  in- 
tended to  adnul  a  Marriage,    314 

Upon  a  Suggeftion  of  Excommuni- 
cation becaufe  herefufed  toaccufe 
hidifelf,  278 

Where  'tis  coupled  with  an  Intereft, 
'tis  affignable,  317 

Wli^rt  they  are  mutual,  the  perfor- 
roaliice  need  not  be  averred,  3  3,34 

Where  the  Heir  takes  by  Purchafe 
the  Anceftor  muft  depart  with  his 
whole  Fee,  208 

Where  the  Heir  (hall  take  by  Pur- 
chafe, and  where  by  Defcent,  286 

Qi 

equate  3lmpeDlt. 

REal  Mainpernors  muft  be  re> 
turned  upon  the  Summons^ 
Pone  and  Grand  Cape  if  the  diftur- 
berdo  not  appear,  (and  not  "John 
Doe  arid  Richard  R^e,)   264,  265 

Where  'tis  pleadable,  143, 144 


R. 

OR.  building  of  a  Church  (hall  be 
fet  by  the  Parithioners,       222 

Kecital. 

Where  a  Title  is  fet  out  by  way  of 
Recital  and  good,  142 


F 


Eecoijecp  Common* 

of  Lands  in  a  Liberty  paffeth  Lands 
in  a  diftinft  Vill  in  the  fame  Li- 
berry  though  not  named,  47, 48, 

49 
How  to  be  pleaded,  70 

When  firft  invented,  132 

Parifli  and  Vill  within  the  Parifh  of 
the  fame  name,  a  Recovery  is  fuf- 
fered  of  Land  in  the  Vill  without 
naming  the  Parifti,  but  the  Parilh 
is  named  in  the  Indenture  to  lead 
the  Ules,  they  make  but  one  Con- 
veyadde,  and  the  Lands  in  the  Pa- 
rifti pafs,  233,234 

Eeaojp. 

Tythes  thereof  fliall  not  be  fequeftred 
for  repairing  of  the  Chancel,  254 

EjfwfalVideEequefi* 
Eelattom 

Where  it  ftiall  be  allowed  to  make  a 
thing  good,  and  where  not,  148^ 

149 

Eeleafe. 

By  an  Executor  before  probate, 
where  good  and  where  not,    108 

Not  good  where  the  Party  had  only 
an  inception  of  Right,  ihid. 

Of  all  Demands  to  the  36th  of  A' 
pril,  a  Bond  dated  that  day  is  not 
releafed,  281 

Where  it  (hall  dilcharge  a  Rent  after- 
wards due,  and  where  nor,      282 

Eemeiip. 

Where  a  thing  is  in  the  fame  mifchief 
'tis  within  the  (atne  remedy,      72 

Reputed  Lands  (haJl  pafs  by  general 
words,  6^ 
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Eepleauer. 

Shall  be  after  an  immaterial  Iffue, 

139,  140 
ReparavJt  generally  d"  ^e  hoc  ponit 

fe  fiper  patriam^  good  after  Ver- 

dia,  176 

EcpIcWn* 

Both  are  A  dors,  199 

Where  ^on  cepit  generally  is  a  good 


Plea,  and  where  nor, 

Kequefi« 


ibid. 


Where  a  thing  is  to  be  done  upon  Re- 
queft  within  fix  Months,  or  Mony 
to  be  paid,  if  the  Requeft  be  not 
made  within  the  time,  'tis  a  dil^ 
penfation  of  one  part  of  the  Con- 
dition, and  the  Law  doth  discharge 
the  other  part,  203 

What  (hall  be  a  refulal  in  Law,  what 
not,  74,75 

EeCetiiatton. 

Of  Rent  to  him,  his  Executors  and 
Affigns,  the  Heir  (hall  not  have  it, 

93 
Of  a  Pepper  Corn,  a  good  confide- 

ration  to  raife  an  Ufe,  249 

Reflriftive  words  what  (hall  be  fo 

conftrued  in  a  Fine,  115,116 

A  Fine  thereof  executed  by  the  At- 
tornment of  the  Lt  flee  for  years,  1 17 


im 


•  s. 
S)catttialum  ^agnatum. 


A 


Ction  thereon,  98 

Vifne  not  to  be  changed  there- 
in, 2i6 


Where  he  (hall  plead  his Mafters Com- 
mand, .  68 

Where  he  may  jufdfie  by  the  Com- 
mand of  his  Mafcer,  67 

Where  he  (hall  not  be  charged  in 
Trover  for  taking  by  the  Com- 
mand of  his  Mafter,  242 

Where  a  delivery  of  Goods  to  him  is 
a  delivery  to  the  Mafler,  309 

©equEfitation. 

Out  of  ChuKcery  whether  pleadable 
to  an  Adlion  of  Trelpafi  at  the 
Common  Law,  255,  256 

Of  Tythcs  of  a  Reftory  cannot  ba 

for  Repairs  of  the  Chancel,     254, 

255,256,257,258,259 

Cafe  doth  not  lie  againft  him  for 
returning  Cepi  Corpus  ^  paratum 
habeo,  though  the  party  doth  not 
appear,  85,  84,  85,  86 

Efcape  doth  not  lie  againfthim  where 
he  takes  Bail  though  not  fufficient, 

177 

Serjeant  at  latn. 

Whether  he  have  the  priviledge  of 
being  fued  in  the  Common  Pleas, 
and  no  where  elie,  296 

@>tatiite0* 

Of  E!7gUtid,  where  they  extend  to 
Burbadoes,  45,  46,  47 

Where  there  are  no  negative  words 
in  it,  the  Authority  of  the  Kings 
B£»Ci6  is  not  abridged,  .    129 

Where  there  is  a  prohibitory  Claul'e 
in  it  the  Party  is  not  confined  to 
the  manner  therein  exprefled,  o- 
therwife  upon  a  Giaule  giving  a 
penalty,  128 

X  X  2  Contra 
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Contra  formam  Statut'  extends  to  more 
than  one  Statute,  129 

Statute  of  5  Eli%.  Aftion  lies  thereon 
in  the  Courts  of  Weflminfier^    246 

Statute  of  13  Eliz.  hath  a  retrofped 
to  charge  the  Receivers  Lands  for 
a  Debt  due  to  the  King,  248 

Where  the  Conclufion  ought  to  be 
contra  formam  St aruti,  301 

If  an  Offence  be  at  the  Common  Law 
for  which  a  Penalty  is  given  by 
the  Statute,  you  may  proceed  ei- 
ther at  Law  or  upon  the  Statute, 

goi 

A  Statute  being  a  general  Law  need 
not  be  recited,  99 

If  recited  falfe,  and  there  isenough  to 
maintain  the  Aftion,  which  is  true, 
'tis  well  enough,  ibid. 

SubQance. 

Where  'tis  found  it  makes  the  Iffue 
good,  5>/>  ^79 

Superior  reffondeat^  where  this  Rule 
is  to  be  admitted,  1 20,  121 

€)upecreoea!$«      ' 

Muft  be  delivered  by  the  old  Sheriff 
to  the  new  one,  217 

©ucccntiei:. 

To  a  Diffeifor  to  the  ufe  of  another 
who  is  admitted  and  good,  be- 
caufe  the  Admittee  is  not  in  under 
the  Diffeifor,but  the  Surrenderor, 

287 

Such  a  Surrender  to  the  Diffeifor, 

nt  faciat  volmtatem,  qmre  if  good, 

288 


T. 

CalL 

Forfeited  for  Treafon,    132,135 
No  fuch  Eftate  at  the  Common 
Law,  131 

It  was  created  by  the  Statute  de  do- 
ms,  134 

Ought  not  to  be  made  parcel  of  the 
Iflue,  145, 184 

What  (hall  be  faid  time  out  of  Me- 
mory, 3»o 

The  fix  Months  (hall  be  computed  ac- 
cording to  the  Calender,  58 

Shall  not  be  paid  for  Brick,         77 

Nor  for  Pidgeons,  iW. 

Prefcription  by  a  Lay  Man  in  modo 
decimandi^  good,  but  not  in  non 
decimando^  321 

Whether  a  Layman  may  prefcribe  foe 
them  in  f  render  or  not,  321 

Citle* 

What  (hall  be  accompted  a  buying  a 
pretended  Title  within  the  Sta* 
tute,  what  not,  67 

Coir. 

How  many  forts  there  are,  14} 

CtaDet0* 

Where  'tis  immaterial  and  where  not, 

19,  67, 68 
Where  'tis  naught,  46,  55 

Where  it  need  not  to  be  made,  there 
being  fufficient  matter  pleaded  be- 
fore to  avoid  the  Title,  60 

Where 
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Where  'tis  neceffary  and  omitted  'tis 
lubftance  and  makes  the  Pleading 
ill,     _  60 

Where  'tis  good,  85 

One  Prefcription  being  contrary  to 
another,  the  firft  muft  be  traversed, 

104,  105 

Where  the  Charge  in  the  Declaration 
is  not  fully  anfwered,  there  muft 
be  a  Traverfe,  as  the  Defendant 
being  fued  as  Executor,  who  plead- 
ed, that  another  was  Executor  and 
Superfies,  168 

Travers  upon  a  Travers  where  it  fhall 


be,  and  where  not. 


183 


^  Where  it  (hall  not  be  of  a  Sheriffs  Re- 
turn, 10,  II 
Abfque  hoc,  quod  legitimo  tnodo  oneratus 
no  good  Traverse,               54,  55 

Ccefpaf^* 

Recovery  therein  where  it  fhall  be  a 
good  barr  in  Trover,       3 18,  3 1 9 

No  new  Tryal  allowed  in  an  Aftion 
of  Scandalum  Mag»at»f»,  1 50 

New  Tryal  granted  by  the  direftion 
of  a  Judge,  199,200 

CroDer* 

Where  it  may  be  brought  upon  a  pof- 
feiSoQ  in  Law,  as  by  an  Executor, 

168 

Ft  will  lye  though  the  Poffeffion  be 

changed  before  the  Aftion  brought 

243 

Where  the  converfion  ought  to  be 

found,  detuand  and  refufal  will  not 

make  a  converfion,  244 


Decree  in  Chancery  to   enforce  the 
execution  of  a  Truft,  88 


V. 

Qlatiance* 

BEtween  the  finding  and  the 
pleading,  if  it  be  not  fubftance 
doth  not  hurt,  5 

Between  the  Record  as  pleaded,  and! 
the  Record  it  felf,  246 

Between  the  Covenant  and  the  De- 
claration, 269 

If  an  Aft  ion  be  brought  againft  three, 
and  a  nolle  pofequi  entred  as  to 
one,  and  a  Writ  of  Enquiry  againfl 
the  reft,  whether  they  muft  not 
all  be  named  in  the  Writ,       284 

In  Debt  upon  fimple  contraftjthe  leaft 
variance  is  fatal,  6 

Between  the  two  Adions  a  Recovery 
in  one  cannot  be  pleaded  in  barr  of 
the  other,  42,43 

Where  it  fhall  cure  a  bad  Declarati- 
on, 66,  213 

Where  it  helps  the  mifrecital  of  an 
Aft  of  Parliament,^  241 

Videlicet,  where  it  fhall  be  tranfpofed 
to  fupport  an  Aftion,  <^B,  ^^ 

Not  to  be  changed  in  a  Scandakm 
Magnatum,  216 

Where  it  (hall  be  intended,  though 
not  laid  in  the  pleading,  304 

Vi&mk, 


The    T  A  B  L  E. 


V0mls^  Juftification  of  a  Trefpafs . 
for  that  they  were  corrupt,        56 

(Hnitp  Of  poffelTiom 

Where  it  doth  not  deftroy  a  Right  of 
Gommon,  277 

aifage* 

Where  it  (hall  not  intend  a  Right,  it 
may  be  Evidence  of  a  Right,    278 

me. 

Where  a  Man  (hall  take  by  way  of 
fpringing  Ufe,  208 

Ufes  not  favoured  in  the  Law,     210 

How  they  came  firft  into  Conveyan- 
ces, 251 

Ufe  may  be  raifed  by  the  refervation 
of  a  Pepper  Corn  to  make  a  Te- 
nant to  the  Prscipe,  249,250 

Where  the  Statute  of  27  H.  8.  creates 
an  Ufe  till  a  future  Ufe  cometh  in 

•   ejfcy  2c8 

dfurp. 

The  Contraft  it  felf  mu(t  beUfurious 
to  make  the  Security  void,      307 


W. 

mniea* 

Execution  (hall  go  thither  upon  a 
Judgment    obtained  in    the 
Courts  at  WefiminBer, 


II 


Where  Compurgators  (hall  be  requi- 
red, 140,141 


Cannot  be  where  the  Infant  is  in  by 
Purchale,  and  not  by  a  Defcenr, 

176,177 


aiiatDen  of  tfie  jFleet* 

How  far  his  Limits  extend. 


231 


^tarrantp* 


Where  it  (hall  defcend  and  bar  the 
IfTue,  109,  iio,d"tf. 

Where  a  Fine  fur  concejjit  {hall  dis- 
place an  E{tate  and  turn  it  to  a 
Right,  and  the  Collateral  Warran- 
ty bar  the  Heir,  110 

Voucher  and  Rebutter  ar^'incident  to 
it,  14 

aHalfe* 

Brought  by  one  Tenant  in  Common 
alone,  and  good,  6 1,62 

mm. 

Judgment  given  upon  the  Conltrufti- 
onof  the  words  therein,  229,224 

Where  the  Republication  makes  it  a 
new  Will,  313 

Ecclefialtical  Court  the  proper  place 
for  the  determinatiou  when  a  per- 
fon  is  capable  of  making  a  Will, 

315 

mo^ti0« 

Of  doubtful  (ignification  (hall  not  be 

cooftrued  to  work  a  wrong ,     116 

Where  the  Pronoun  ilJu  doth  rtftrain 

former  words,  106,107 

ZJy^«e  is  exclufive  in  Pleading,     280 

Words  are  to  be  taken  in  a  common 

and  ordinary  underltanding,  189, 

187 
Words 
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Words  where  they  are  made  aftiona- 
ble  by  averment  of  Damages,    150 

Words  in  an  A6t  of  Parliament  are  to 
be  taken  in   a  common  meaning, 

183,  187 


No  conftru6tion  fhall    be  made  to 
work  a  v^rong,  80 


BOOKS  Printed  for  and  Sold  by  CHARLES  HARPER,  at  the 
F/oiver  de  Luce  over  againft  St.  Dunjians  Church  in  Fleetftreet. 

-Hit  JurifdiBian  of  Courts,  er 


LAW-BOOKS. 

TH  E  Reports  of  Sir  Payton 
Ventris  Knight^  late  one  of 
the  Jniiices  of  the  Common 
Pleas,  ;■«  Iveo  Parts,  The  f'rfi  Part 
contaitiitjg  SekB  Cajes  Adjudged  in  the 
Kings  Bench ,  /»  the  Reign  of  King 
Charles  the  II.  With  three  Learned  Ar- 
guments^ one  in  the  Kings  Bench  by  Sir 
Francis  North,  and  two  in  the  Exche- 
quer by  Sir  Mathew  Hale  vphen  Lord 
Chief  Baron.  The  fecond  Part  con- 
taining Choice  Cafes  Adjudged  in  the 
Common  Pleas,  in  the  Reigns  o/King 
Charles  the  II.  and  King  James  the  II. 
And  alfo  in  the  three  firU  Tears  of  his 
flow  MajejlyKing  William  and  the  late 
^neen  Mary,  while  he  was  a  Judge  in 
the  faid  Courts  with  the  Pleadings  to 
the  fame,  and  alfo  fome  other  Remar  lia- 
ble Cafes  in  other  Courts.  Printed  in 
Folio^  in  1696,  With  the  Allowance 
and  Approbation  of  the  Lord  Keeper 
and  all  the  Judges. 

The  Lord  Coke's  Reports  in  EKglifh, 
Folio. 
'•^—His  Eleven  Reports  in  French^Fol. 

-His  Commentary  ow  Littleton,  or 

the  firft  part  of  the  Inftkutes,  Fol. 

His  Commentary  on  Magna  Char- 

ta,  or  the  Second  Part  of  the  Inftitutes, 
Folio. 

His  Pleis  of  the  Crown,  or  the 

Third  Part  of  the  Inftitutes,  Folio. 


the  Fourth  Part  of  the  Inftitutes,  Fol. 

Bulftrode'j  Reports,  in  Three  Parts^ 
with  new  References,    Fol. 

Leonard'/  Reports,  in  Four  Partj^ 
with  new  References^  Fol. 

The  Year- Books  in  Ten  Volumes^ 
the  laji  Edition  with  New  Notes  and 
Tables  to  them  alt,   Fol. 

The  Reports  of  the  Lord  Keeper  Lit- 
tleton, in  the  time  of  King  Charles 
the  I.    Fol. 

The  Reports  of  the  Learned  ^udge^ 
Sir  Henry  Hobart,  the  Fourth  Edition 
Corre&ed  and  Amended,  Fol. 

Reports  in  theCourt  of  Kings  Bench, 
at  Weftminfter,  from  the  12th  to  the 
30th  Tear  of  King  Charles  II.  By  JoC 
Keble  <?/Grays  Inn,  £/^5  In  three  Vo- 
lumes, Fol. 

An  Ajfifiauce  /<?  Juftices  of  the  Peace, 
for  the  eafter  performance  of  their  Duty, 
in  two  Parts  j  to  which  is  now  added  a 
Table  for  the  ready  finding  out  the  Pre^ 
fidents,  with  a  large  Table  of  the  Mat- 
ters, never  before  Printed.  By  JoC 
Keble  »/ Grays  Inn,  E/^5  i^tf/. 

An  Exaif  Abridgment  of  the  Records 
of  the  Tower  of  London,  being  of gre^t 
ZJfe  for  all  that  are  concerned  in  Par- 
liamentary Affairs  ,  and  Profeffors  of 
the  Laws  of,  this  Realm.  ColleQed  by 
Sir  Robert  Cotton,  Kt.  and  BarFoL 

The  Commentaries  of  Ed.  Plowden, 
with  References:^  whereunto  are  added 
hisQ\}XT\ts,  Fol.  ,       Keil- 


The   Catalogue. 


Keilwey'/  Reports^  with  tierv  Refe- 
rences to  all  the  late  Reports,       Fol. 

Reports  of  feveral  ejpecial  Cafes  in 
the  Court  of  Common  Pleas,  /«  the 
Reign  of  King  Charlts  II,  B;  S.  Car- 
ter of  the  Middle  Temple  Efq--^  Fol 

The  Laws  <?/ Jamaica,  in  Fol. 

An  exa^  Abridgment  of  all  the  Sta- 
tutes in  force  andtife  from  Magna  Char- 
ta.  Begun  by  Edm.  Wingate  tj/Grays- 
Inn  Efqi,  and  carefully  continued  down 
to  the  Tear  1689.  By  Jof  Waftiington 
of  the  Middle-Temple,  Efq^  8vo. 

The  New  Natura  Brevtum,  of  the 
Moft  Reverend  Judge,  Mr.  Anth.  Fitz- 
herbert,  Corrected  and  Revijed,  8vo. 

Styles*/  Praftical  Regifter,  begun  in 
the  Reign  of  King  Charles  I.  conjijiing 
of  Rules,  Orders,  and  the  principalOb- 
fervations  concerning  the  praSice  of  the 
Common  Law,  in  the  Courts  at  Weft- 
minfter,  particularly  the  Rings-Bench, 
as  well  in  matters  Criminal  as  Civil, 
carefully  continued  down  to  this  time, 
in  %vo. 

Two  Dialogiies  in  Englifti  between 
a  DoBor  of  Divinity  and  a  Student  in 
the  Laws  ^/England,  of  the  Grounds 
ofthefaid  Laws,  andofConfcience,  Bvo. 

The  Law  again^  Bankrupts,  or  a 
Treatije  wherein  the  Statutes  againii 
Bankrupts  are  explained.  By  F.  Good- 
ing Serjeant  at  Ijavp^  8vo. 

The  Entring  Clerks  Vade  Mecum  , 
being  an  exaS  Collection  of  Prejidents 
for  Declarations ^»<5/ Pleadings  in  moji 
A&ions,  &c.  By  W.  Brown,  Gent,  8vo. 

The  Laws  of  Jamaica,  8vo. 

The  Exaft  Clerk  ,  or  Scrivener'/ 
Guide,  being  choice  andapproved  Forms 
of  Precedents  of  al/ forts  ofDuflfiefo.  now 
in  1)fe  and  PraBice,  in  a  much  better 
Method  than  any  yet  Printed  j  being 
ufe ful for  dll  Gentlemen,  but  chiefly  thofe 
who  praSice  the  Law.     By  Nicholas 
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Covert ,    one  of  the  Attornies  of  the 
Court  of  Common  Pleas,  8w. 
Mifcellanies. 

THE  Ufe  of  Our  Blcjfed  Lord 
and  Saviour  Jefus  Chrtft ,  an 
Heroic^  Poem,  in  Ten  Books,with  Six- 
ty Copper  Plates.  By  Samuel  Wefley, 
M.  A.  Chaplain  to  the  Marquefs  <?/Nor- 
manby,  and  Re&or  tf/Epwortrh  in  the 
County  of  Lincoln.  The  Second  Edi- 
tion, Revijed  and  Improved  by  the  Au- 
thor, With  a  large  Map  and  Table  of 
the  Matter,  in  Fol. 

DeSorWiWh's  Pra&iee  tf/Phyfiek, 
being  the  whole  Works  of  that  Renoxm- 
ed  and  Famous  Phjftcian  ;  Rendred 
into  Englifti.  The SecondEd'iuon,  with 
40  Copper  Plates,  Fol. 

The  Hijiorical  and  Mi/cellaneous 
TraQs  of  the  Reverend  and  Learned 
Peter  Heylin,  D.  D.  now  Cotle&ed  in- 
to One  Volume^  and  an  account  of  the 
Life  of  the  Author,  never  before  Fublifh- 
ed,  Fol. 

The  Religion  of  Proteftants,  a  faft 
Way  to  Salvation  5  with  a  Dijcourfe  of 
the  Apoliolical  Injiitution  of  Epilco- 
pacy.  By  W.  ChilligworthM.  A.  To 
which  (in  this  Edition^  ;/  added  Mr. 
ChillingworthV  Letter,  flawing  the 
Reafons  why  he  left  Popery.  Fol. 

The  Hijiory  of  ^ueen  Elizabeth  5 
By  W.  Cambden,  King  at  Arms  3  The 
FourthEdxt'xon,  Fol. 

DugdaleV  Monafticoo  Anglrcao', 
Fol.  in  thrti  Vol. 

The  Works  of  the  Famous  N.  Machia- 
vel,  Citizen  and  Secretary  of  Florence, 
Written  Originally  in  Italjan,  and  from 
thence  newly  and  Faithfully  Tranflated 
into  Englifti,  Fol. 

Refol  ves,  Divine,  Moral  and  Politi- 
cal, By  Owen  Feltham,  Ejq:,  The 
Eleventh  Edh'ion  amended,  Fol. 

With  feveral  other  Tra&s,    &c. 
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